Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


i 


REPORTS 


OF  CASES  ADJUDGED 


IN  THE 


DISTRICT  COURT  OF  THE  UNITED  STATES 


^     ^ 


FOR  THE\  EASTERN  DISTRICT  X)F  PENNSYLVANIA. 


BY 

HENRY    D.    GILPIN. 


PHILADEl^FHIA: 
PUBLISHED  BY  P.  i^ICKLIN  &  T.  JOHNSON, 

NO.  3  SOUTH  SIXTH  STREBT. 

1837. 


Entered  according  to  the  Act  of  ConsfreM,  in  the  year  one  thoaaand  eight 
hondred  and  thirty-seven, 

By  p.  H.  NICKLIN  Sl  TOPLIFF  JOHNSON, 

in  the  Qerk's  Office  of  the  District  Court  of  the  Eastern  District  of  Penn. 
syWania. 


U^'  .'  '^  THE 

LAW  UFAHTMEJiT. 


PRINTED  BY  T.  K.  &  P.  G.  C0LUN8, 

No  1  Lodge  Alley. 


TO  THE  HONORABLE 


JOSEPH  HOPKINSON, 


DISTRICT  JUDGE  OP  THE  UNITED  STATES 


rOB  THE  EASTERN  DISTRICT  OF  PENNSTLVANIA, 

This  volume  of  reports^  deriving  its  chief  value  from  his 
genius  and  learning,  is  respectfully  inscribed,  as  some  acknow- 
ledgment of  his  uniform  kindness  and  courtesy,  throughout  a 
constant  official  intercourse  of  several  years. 


'^i'aLO-iS 


a  1 0  ..  t 


TABLE 


OP   CASES   REPORTED. 


Adams  v»  Tbm  Sophia 77 

ArmgtroDg  ».  The  UDited  States 399 

Barton  &  The  United  States .439 

Beattie  &  The  United  States 93 

Bell  &  The  United  Statee 41 

Blight  &  Wickham, 453 

Bracket  v.  The  Herenles 184 

ANewBrig&Dayis 473 

The  Near  Brig  &  Harper 635 

Bronde  9,  Ha?eD        • 593 

Brower  9.  Hie  Maiden 294 

Brown  V.  The  Neptune 89 

Brown  &  The  United  States 1(6 

The  Gonstitntion  &  Ree?e8 579 

TweWe  Casks  &  The  United  States 507 

Twenty-three  Coils  of  Cordage  &  The  United  States  ...  999 

DaTi8v.TheSeoeea 10 

Daris  V.  The  Seueea 34 

Dayis  9.  A  New  Brig 473 

Delano  «•  Scott 489 

BoQglasa  t.  Eyre I47 

BoTal&The  United  States 366 

Edwards  e.  Sherman 461 

The  EIrira  «t  Hand 60 

Byre  &  Douglass •        .        •        .  147 

The  Fanner  A^  Thaekarey 634 

FoQTteen  Packages  &  The  United  States 336 

Goldamith  4t  Knagg .307 


▼i        TABLE  OF  CASES  REPORTED. 

Halberatadt  &  The  United  States S^S 

Halberatadt  &  The  United  States 352 

Hand  V.  The  EWira GO 

Harper  V.  The  New  Brig 536 

Hayen&Bronde 592 

The  Hercnies  &  BraclEett 184 

Holmes  v,  Hutchinson 447 

Hutchinson  &  Holmes *        ,        .  447 

The  Independence  &  Snell 140 

Johnson  v,  Tkie  M*Donough lOt 

Knagg  9.  Goldsmith 307 

Korn  &  The  United  States 40 

The  Louisa  Barbara  &  The  United  States 333 

A  Package  of  Lace&  The  United  States 338 

M«Call  &  The  United  States 563 

M'Call  &  Veacock 339 

The  M^Donough  &  Johnson 101 

Magee  v.  The  Moss 319 

The  Maiden  ^  Brower 394 

The  Mary  &  Wilson 31 

Mechanics'  Bank  &  The  United  States 51 

The  Moss  &  Magee 219 

The  Neptune  &  Brown 89 

A  New  Brig  &  Oayis '   •        •        •  473 

The  New  Brig  &  Harper 536 

The  Nimrod  &  Wood 83 

Norvell  &  Postmaster  General 106 

The  Ohio  &  Wilson 505 

A  Package  of  Lace  &  The  United  States 338 

A  Package  of  Wool  &  The  United  States 349 

Fourteen  Packages  &  The  United  States     .,        ...  235 

Twenty-eight  Packages  &  The  United  States     ....  306 

Patterson  &  The  United  States •  44 

Patton  &  Pierce 435 

Patton  0.  The  Randolph 457 

The  Pekin  &  Smith 203 

Phillips  0.  The  Scattergood 1 

Pierce  v.  Patton 435 

Poole  V.  Welsh 193 


TABLE  OF  OASES  REPORTED. 


▼u 


Postmaster  Gesera]  v,  Norrell 
Postmaster  General  0.  Rice 
Postmaster  Geoeral  v.  Ridgway 
Primrose  &  The  United  States 

The  Randolph  &  Patton     • 
Reeyes  o.  The  Constitution 
Rice  &  Postmaster  General 
Rid^way  &  Postmaster  General 

Sarcfaet  &  The  United  States 
The  Scattergood  &  Phillips 
Seott  &  Delano  •       • 

The  Seneca  &  Davis  • 
The  Seneca  &  Da^is  •        • 
Sherman  &  Edwards  • 
Snell  V.  The  Independence 
Smith  F.  The  Pekin    . 
The  Sophia  &  Adams         • 
The  Superior  &  Trainer 

Thackarey  o.  The  Farmer  • 

Thompson  &  The  United  States 

Trainer  «.  The  Superior 

TweWe  Casks  &  The  United  States 

Twenty-eight  packages  &  The  United  States 

Twenty-three  coils  of  cordage  &  The  United  States 


The  United 
The  United 
The  United 
The  United 
The  United 
The  United 
The  United 
The  United 
The  United 
The  United 
The  United 
The  United 
The  United 
The  United 
The  United 
The  United 
The  United 
The  United 


States  &  Armstrong    . 

States  V.  Barton 

States  0,  Beattie 

States  r.  Bell     • 

States  V.  Brown . 

States  V.  Du^al . 

States  V.  Fonrteen  Packages 

States  9.  Halberstadt . 

States  V.  Halberstadt . 

States  «•  Korn    . 

States  0.  The  Looisa  Barbara 

States  9.  M*Call 

States  9.  Mechanics*  Bank 

States  V,  A  Package  of  Lace 

States  9.  A  Package  of  Wool 

States  9.  Patterson 

States  9.  Primrose 

States  9.  Sarchet 


106 
664 
196 

66 

467 
579 
554 
135 

873 

1 

489 

10 

34 

461 

140 

203 

77 

514 

534 
614 
514 
607 
306 
999 

399 

439 

9d 

41 

155 

356 

936 

969 

369 

49 

339 

563 

51 

338 

349 

44 

68 

973 


Tiii        TABLE  OF  OASES  REPORTED. 

The  Uoited  Sutes  «•  Thompson €14 

The  Uoited  States  v.  Twel? e  Casks 607 

The  United  Sutes  v.  Twenty-eight  Paekages      ....  30€ 

The  United  States  v.  Twenty-three  Coils  of  Coidsfs  .  999 

Veacock «.  M'Call 399 

Welsh  &  Poole 193 

Wickham  V.  Blight 459 

Williams  &  Wood 517 

Wilson  V.  The  Mary 31 

Wilson  «.  The  Ohio 605 

Wood  V.  The  Nimrod 83 

Wood  V.  Williams 617 

A  Package  of  Wool  &  The  United  Sutas 349 


DISTRICT  COURT  OP  THE  UNITED  STATES. 


Zastem  WMtUt  ot  Vftrngslbatifk. 


NOVEMBBM  8X88I0K8,  1826. 


John  Phillips,  A.  Charbok,  Robert  Gardner,  William 
Eqav,  Jambs  S.  Collins,  Michael  and  J.  Brown,  and 

William  Ker, 

V. 

The  Ship  Thomas  Scatteroood. 

1.  The  master's  wKget  are  a  penonal  charge  on  the  owner,  and  give  no  daim 


3.  A  eantnct  for  wages  on  a  voyage  is  fulfilled  and  terminated  on  the  discharfS 
of  the  cargo  at  the  laat  port  of  delivery. 

3.  Payment  and  receipt,  on  the  final  diacharge  of  the  cargo,  u  the  nsoal  and  suffi- 
cient evidence  of  the  termination  of  a  seaman*!  contract  for  wagea. 

4.  A  seamen,  whose  wagea  have  been  paid  np  to  the  termination  of  a  voyage, 
hot  who  afterwards  remains  on  board  of  the  veaed,  moored  at  the  wharf(  has  no 
elaim  for  services  which  a  court  of  admiralty  will  enforce. 

5w  Workmen  and  materialmen,  having  a  lien  on  a  vessel,  nnder  the  provisions  of 
s  state  law,  may  enforce  it  by  a  soit  In  rem  in  the  admiralty. 

€b  Workmen  and  materialmen,  having  a  lien  on  a  vessel  which  has  been  taken 
in  ezaentieii  and  sold  nnder  •  judgment  in  fiivoor  of  the  United  States,  aie 
entitled  to  pajment  ont  of  the  ffand  in  prefereooe  to  the  United  States. 

Oh  the  13th  May,  1828,  suit  was  brought  by  the  United 
States  of  America  against  Henry  Toland  and  John  C.  Smith, 
on  a  CQStom  house  bond  for  the  payment  of  duties.  On  the 
19th  May,  judgment  was  rendered  for  the  United  States,  and 
oo  the  80th  May,  a  writ  of  fieri  &cias  iMnied.  On  the  15th 
1 


NOVEMBER  SESSIONS,  1828. 


Phillips  and  others  «.  The  Thomas  ScatiergoocL 


November  following^  the  marshal  made  return,  ^  that  in  pursu- 
ance of  the  said  writ  he  had  levied  upon  and  taken  in  execution 
a  ship  called  The  Thomas  Scattergood,  and,  after  due  and 
timely  notice,  sold  the  same  for  the  sum  of  four  thousand  eight 
hundred  dollars,  which  sum  he  had  then  in  Court" 

On  the  same  day,  John  Phillips,  lately  master  of  the  said 
vessel ;  A.  Chardon,  Robert  Gardner,  and  William  Egan,  who 
alleged  that  they  had  done  work  on  board ;  James  S.  Collins, 
lately  chief  mate  ;  Michael  and  J.  Brown,  who  had  done  rig- 
gers' work ;  and  William  Ker,  who  had  supplied  varnish  for 
the  vessel,  severally  filed  their  petitions  and  accounts,  praying 
that  the  sums  of  money  due  to  them  respectively,  might  be  paid 
out  of  the  funds  brought  into  court  by  the  marshal,  as  the  pro- 
ceeds of  the  sale  of  the  said  vessel,  under  the  execution  just 
returned  by  him. 

On  the  28th  November,  the  case  was  argued  by  H.  Hubbxll 
for  the  petitioners,  and  Inoersoll,  District  Attorney,  for  the 
United  States. 

On  the  5th  December,  Judob  Hopkinson  delivered  the  fol- 
lowing opinion : 

The  ship  Thomas  Scattergood,  on  her  return  to  the  port  of 
Philadelphia,  from  a  voyage  to  Canton,  was  taken  in  execution 
under  a  writ  of  fieri  facias  for  a  debt  due  to  the  United  States. 
The  ship  arrived  at  Philadelphia  on  or  about  the  23d  April, 
1828,  was  seized  by  the  marshal  on  the  SOth  May,  and  in 
due  course  of  law,  sold.  The  proceeds  of  the  sale  are  now  in 
the  hands  of  the  marshal,  subject  to  the  order  of  the  Court 
The  petitioners,  above  named,  have  respectively  filed  their 
claims,  and  ask  for  payment  from  this  fund  io  preference  to  the 
United  States;  and  their  right  to  this  payment  is  now  to  be 
decided. 

The  first  is  an  account  presented  by  Captain  J.  Phillips  for 
his  wages,  as  master  of  the  ship,  amounting  to  five  hundred 
and  seven  dollars.  No  evidence  has  been  ofiered  in  proof  of 
this  account  \  but  as  it  is  entirely  dear  that  the  master's  wages 
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are  a  personal  charge  on  the  owner,  and  give  no  claim  upon  the 
ahip,  it  may  be  dismissed  without  further  remark. 

The  petitioners,  A.  Chardon,  Robert  Gardner,  and  William 
Egan,  have  put  into  the  possession  of  the  Court  nothing  by 
which  the  nature  of  their  seyeral  claims  can  be  ascertained; 
they  exhibit  only  orders  from  Captain  Phillips  on  the  owners 
of  tiie  ship,  for  their  respective  debts  '<  for  work  on  board  the 
ship;"  but  as  to  what  the  work  was,  and  when  or  where  it  was 
done,  no  information  is  given,  either  by  the  petition,  the 
account  filed,  the  order,  or  any  other  evidence  or  document. 
No  opinion  can,  therefore,  be  given  by  the  Court  upon  these 
claims;  except  that,  in  their  present  defective  state,  they  must 
be  dismissed. 

The  claim  which  has  been  most  strenuously  urged,  as  new 
and  undecided,  and  in  relation  to  which  the  most  difficulty 
exists,  is  that  of  James  S.  Collins.  It  consists  of  a  demand  of 
wages  from  the  24th  April,  182S,  to  the  14th  June,  of  the  same 
year,  amounting  to  fifty-nine  dollars  and  thirty -three  cents,  and 
a  further  charge  of  thirty  dollars  for  boarding  during  the  same 
period.  In  the  petition  filed,  Collins  alleges  that  he  was  first 
officer  of  the  ship  Thomas  Scattergood,  on  her  late  voyage 
from  Philadelphia  to  Canton  in  China,  and  hack  again;  that  he 
has  only  received  his  wages,  as  such  first  officer,  to  the  23d 
April,  1828;  and  that  there  is  still  due  to  him,  he  never  having 
been  discharged  from  the  said  situation  until  the  14th  June  fol- 
lowing, the  sum  of  fifty-nine  dollars  and  thirty-three  cents,  as 
wages,  and  thirty  dollars  laid  out  for  his  own  maintenance.  In 
the  affidavit  of  John  Collins,  annexed  to  the  petition,  it  is 
stated,  that  the  petitioner  remained  in  charge  of  the  ship  after 
the  discharge  of  her  cargo;  that  is,  from  the  24th  April,  1828, 
until  the  14th  June  following:  and  that  he  had  the  entire  care 
of  the  ship  during  that  period,  and  maintained  himself.  It 
appears  by  the  same  affidavit  that  there  was  a  watchman  on 
board  the  ship,  but  who  placed  him  there,  or  by  whom  he  was 
paid,  does  not  appear.  The  petitioner  does  not  allege  that  he 
either  employed  or  placed  this  watchman,  and  makes  no  charge 
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for  his  services.  It  seems^  therefore,  not  to  be  absolutely  cer- 
tain that  the  vessel  was  in  the  care  or  charge  of  the  petitioner; 
at  least  not  entirely  so,  another  person  being  there  as  a  watch- 
man (and  one  would  seem  to  be  sufficient)  under  some  autho- 
rity, and  paid  by  somebody.  How  are  we  assured  that  the 
care  of  the  vessel,  whatever  it  was,  assumed  by  the  petitioner, 
was  not  a  mere  voluntary  service,  unrequired  by  any  body 
interested  in  her?  Neither  his  petition,  nor  any  of  his  proofs, 
alleges  that  he  was  retained  by  the  owners,  or  by  any  body,  to 
take  care  of  the  ship;  but  merely  that  he  had  not  been  dis- 
charged from  his  situation  of  first  officer.  James  Morrel,  the 
second  witness  of  the  petitioner,  says  that  he  was  paid  his 
wages,  upon  the  return  of  the  ship  to  port,  until  her  discharge 
on  the  23d  April;  but  whether  he  was  afterwards  retained  or 
discharged  by  the  owners,  the  witness  does  not  know. 

We  see  that  the  importance  of  proving  how,  and  by  whom, 
the  petitioner  was  engaged  in  this  service,  was  not  overlooked, 
but  the  attempt  failed.  If  it  were  necessary  to  scrutinise  this 
claim  closely,  we  could  not  fail  to  remark,  that,  for  a  portion 
of  the  time  for  which  the  petitioner  claims  to  have  had  the 
entire  care  of  the  ship,  she  was  actually  in  the  custody  of  the 
marshal  under  his  execution. 

The  case  of  the  petitioner  appears  to  be  this.  He  was  the 
first  officer  of  the  ship  Thomas  Scattergood  on  a  voyage  from 
Philadelphia  to  Canton,  and  back  again.  The  ship  returned  to 
the  port  of  Philadelphia,  her  cargo  was  discharged,  and  the 
petitioner  was  fully  paid  his  wages  to  the  time  of  her  discharge. 
He  afterwards  remained  in  the  ship,  then  lying  at  the  wharf  in 
Philadelphia,  for  the  purpose,  as  he  alleges,  of  taking  care  of 
her,  and  he  now  claims  wages  for  this  service  as  a  continuation 
of  his  duties  as  the  first  officer  of  the  ship.  If  it  was  part  of 
his  duty  under  that  contract,  and  in  performance  of  it,  there 
would  be  no  difficulty  in  saying  that  he  has  the  same  remedies 
for  the  recovery  of  wages  for  this  service,  as  for  that  performed 
in  the  course  of  the  voyage ;  and  consequently  that  the  body 
of  the  ship,  or  the  proceeds  of  her  sale,  would  be  answerable 
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for  the  debt.    But  it  seems  to  be  very  clear  that  this  is  not  the 
case.     What  was  the  original  contract  ?    For  labour  and   ser- 
vice on  a  voyage  from  Philadelphia  to  Canton  and  back  to 
Philadelphia.     On  the  return  of  the  ship  to  Philadelphia^  the 
voyage  was  completed,  and  the  contract  was  certainly  fulfilled 
and  terminated  on  the  discharge  of  the  cargo.    The  owners 
of  the  ship,  the  other  party  to  the  contract,  had  no  further 
claim  OR  the  petitioner  for  any  duty  or  service  under  the  con- 
tract; and,  of  course,  he  had  no  further  claim  upon  them  or 
their  ship.     The  rights  of  the  parties,  in  this  respect,  must  be 
mutual  and  reciprocal;  it  cannot  be,  that  the  contract  was  ended 
and  extinct  as  to  one  of  the  parties,  and  continued  in  full  force 
and  life  as  to  the  other.     By  our  act  of  Congress,  every  sea- 
man had  a  right  to  sue  for  his  wages  as  soon  as  the  voyage  is 
ended  and  the  cargo  discharged  at  the  last  port  of  delivery: 
and  this  right  could  be  given  only  on  the  ground  that  when  the 
voyage  is  ended,  and  the  cargo  discharged,  the  contract  is  ful- 
filled.    In  this  case  the  voyage   was  ended:  the  petitioner 
received  his  wages  to  the  time  of  the  discharge  of  the  cargo, 
and  his  relation  with  the  ship  as  a  seaman  on  board  of  her, 
under  his  original   contract,  ceased.     No  formal  act  of  dis- 
charge was  required;  the  payment  and  receipt  of  the  wages, 
is  the  usual  and  su£Bcient  evidence  of  the  termination  of  this 
relation.     If  the  petitioner  afterwards  remained  in  the  ship  to 
watch  her,  or  for  any  other  purpose,  it  was  a  new  service,  and 
under  a  new  contract,  express  or  implied,  or  a  mere  volunteer 
act  without  any  contract     No  express  contract  is  either  proved 
or  alleged;  and  the  petitioner  has  his  strongest  case  conceded, 
when  it  is  agreed  that  the  service  raises  a  good  consideration 
for  a  debt,  and  a  contract  may  be  implied  or  presumed  from  it 
This  brings  the  case  to  the  question,  whether  this  is  such  a 
contract  as  may  be  enforced  in  the  admiralty,  and  gives  the 
claimant  a  lien  on  the  ship  for  payment  It  is  a  contract  neither 
made  at  sea,  nor  for  a  service  to  be  performed  at  sea,  both 
were  in   the  port  of  Philadelphia,  within   the  body  of  tlie 
county  of  Philadelphia.     The  ship  was  safely  moored  at  the 
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wharf,  she  had  returned  to  the  possession  of  the  owners,  the 
service  had  no  agency  in  bringing  her  in,  she  had  ceased  to 
earn  freight  The  contract  between  the  owners  and  the  sea- 
men had  expired;  the  relation  and  rights  created  by  that  con- 
tract were  dissolved.  It  is  true  that  the  same  parties  might 
make  a  new  contract,  but  they  could  not  extend  the  old  one 
beyond  its  legal  limits,  nor  give  to  the  new  one  a  character 
and  privileges  which  the  law  denies  to  it  The  place  and  sub- 
ject matter  of  a  contract  decide  its  maritime  character,  and  not 
the  will  of  the  parties.  Is  there  an  instance,  in  which  a  con- 
tract, made  on  land,  for  a  service  to  be  rendered  on  land,  having 
no  connection  with  any  voyage  performed  or  to  be  performed, 
has  been  deemed,  by  the  general  admiralty  law,  a  case  of  admi- 
ralty jurisdiction,  giving  a  lien  on  the  ship?  The  meritorious 
service  of  the  petitioner,  if  such  it  was,  and  the  hardship  of  the 
case,  have  been  strongly  pressed  in  his  behalf;  but  they  must 
not  be  permitted  to  unsettle  established  principles,  cm*  to  remove 
the  land-marks  of  judicial  jurisdiction.  He  should  have  been 
more  careful  to  know  by  whom  he  was  to  be  compensated 
before  he  gave  his  labour.  Even  now  his  remedy  remains 
against  his  employer,  perhaps  against  those  to  whom  the 
service  was  rendered.  Our  inquiry  is,  whether  the  ship 
is  answerable  for  it  The  case  of  Ross  v.  Walker,  (2  Wil- 
son 264,)  is  directly  in  point  A  pilot  was  sent  for  to 
Gravesend  to  come  on  board  the  ship  Oxford,  being  in  sea 
reach,  who  accordingly  went  on  board  of  her  there,  and 
piloted  her  from  thence  to  her  moorings  at  Deptford.  For 
his  W2i^es  due  him  on  that  account  he  instituted  a  suit  in  the 
court  of  admiralty.  A  prohibition  was  moved  for,  on  the 
suggestion  that  both  the  contract  and  the  work  done  were 
within  the  body  of  the  county.  The  court  say,  "  We  are 
much  inclined  to  favour  the  pilot,  (who  is  a  most  necessary 
mariner)  if  we  could  do  it  without  breaking  through  the  rules 
of  law,  because  it  would  be  for  the  benefit  of  trade,  and  save 
great  expense  to  these  poor  men;  but  there  is  no  instance  to  be 
found  where  the  contract  was  at  land,  and  to  do  work  on  board 
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within  the  body  of  some  county^  that  the  common  law  courts 
haye  ever  permitted  the  admiralty  to  have  jurisdiction.'' 

That  the  petitioner  had  formerly  been  the  mate  of  this  ship, 
on  a  voyage  that  was  ended,  can  make  no  difference  in  the 
case,  which  stands  precisely  as  it  would  have  done,  if  a 
third  person  had  been  engaged  in  this  service,  or  if  he  had 
for  the  first  time  come  on  board  the  vessel.  In  the  case  of 
North  and  Vesey  v.  The  Brig  Eagle,  (Bee  Adm.  Rep.  78)  it 
is  declared  that  ^  when  contracts  are  made  between  the  owner 
of  a  vessel,  with  the  carpenters  and  others,  to  perform  a 
service  on  land,  or  within  the  body  of  a  county,  the  ad- 
miralty has  no  jurisdiction."  So  in  the  case  of  Pritchard  v. 
Schooner  Lady  Horatia,  in  the  same  book  (Bee  Adm.  Rep. 
167.)  The  counsel  for  the  petitioner  has  relied  on  a  sup- 
posed analogy  of  his  claim  to  that  of  a  wharfinger,  and  on  the 
principles  of  the  case  of  Woolf  and  others  v.  The  Brig  Oder, 
(2  Peters  Adm.  Decisions  261.)  As  to  wharfage,  it  is  said  by 
the  court,  in  the  case  of  Gardner  and  others  v.  The  Ship  New 
Jersey  (1  Peters  Adm.  Decisions  228,)  that  ^<  wharfage  has  been 
allowed  out  of  proceeds,  as  the  wharfinger  might  detain  the  ship 
until  payment''  This  reason  does  not  apply  to  the  petitioner. 
In  the  case  of  Woolf  and  others  v.  The  Brig  Oder,  the  voyage 
was  broken  up,  without  any  fault  of  the  seamen,  by  a  seizure 
£nr  the  debt  of  the  owner,  and,  so  iar,  by  bis  default;  and  the 
seamen,  by  the  exercise  of  a  reasonable  and  just  discretion  in 
the  court,  were  allowed  their  wages  to  the  time  of  seizure,  with 
an  additional  month's  pay  for  their  disappointment  as  well  as 
to  enable  them  to  return  to  their  homes,  or  obtain  other  em- 
ployment There  is  nothing  in  the  circumstances  or  principles 
of  this  case,  to  assimilate  it  to  that  beiore  the  Court 

The  claim  of  James  S.  Collins  is  therefore  dismissed,  not 
without  the  reluctance  which  attends  the  refusal  of  a  demand 
probably  meritorious  and  juilt,  but  which  seeks  satisfaction  in 
the  wrong  place. 

The  claim  of  Michael  and  J.  Brown,  for  riggers'  work  done 
to  ^  ahip^  and  of  William  Ker^  for  varnish  used  on  her^  stand 


a  NOVEMBER  SESSIONS,  1828. 

Phfllipg  and  otiMW,  9.  The  ThomM  flctttorfood. 


on  different  ground  from  those  already  disposed  of,  and  re- 
quire a  separate  consideration.  Judge  Winchester,  after  a 
learned  argument  in  the  case  of  Stevens  v.  The  Sandwich, 
(1  Peters  Adm.  Decisions  233,)  comes  to  the  conclusion  that  <<a 
ship  carpenter,  by  the  maritime  law  has  a  lien  on  the  ship,  for  re- 
pairs in  port"  Judge  Peters,  in  the  case  of  Gardner  y.  The 
New  Jersey,  says  that  as  the  laws  of  Pennsylvania  provide  for 
shipwrights  and  materialmen,  he  has  *^  generally  referred  the 
parties,  exhibiting  such  claims,  to  the  state  jurisdiction,  wiah- 
ing  to  avoid  all  collisions  and  conflicts  in  such  cases.''  Judge 
Bee,  in  the  case  of  North  v.  The  Brig  Eagle  already  quoted^ 
seems  to  limit  the  admiralty  jurisdiction  to  supplies,  &c.  fur 
nished  to  a  foreign  vessel  in  a  neutral  port  In  that  of  Pritch* 
ard  V.  The  Lady  Horatia,  which  was  a  suit  instituted  against 
the  vessel  for  work  done,  and  materials  found  by  shipwrights, 
the  vessel  being  foreign,  and  her  owners  residing  abroad, 
though  there  was  a  consignee  here,  who  had  funds  of  the 
owners  arising  from  the  sale  of  the  cargo;  Judge  Bee  decided 
that  ^<this  being  a  transaction  on  land,  the  vessel  not  being 
on  a  voyage,  but  unladen  and  the  cargo  sold;  and  the  owners 
being  represented  on  the  spot,  by  their  consignee,  who  has  in 
his  hands  ample  funds  arising  from  the  sale  of  the  cargo;  no 
such  invincible  necessity  exists,  as  the  laws  of  all  commercial 
countries  seem  to  require,  in  order  to  vest  jurisdiction  in  the 
admiralty."  In  the  opinion  given  by  Judge  Story  in  the  case 
of  The  Jerusalem  (2  Gallison  345)  decided  in  1815,  he  has 
bestowed  his  accustomed  learning  and  powers  of  investigation 
upon  this  subject  He  adverts  to  the  distinction  between  the 
question  of  jurisdiction  and  that  of  lien.  He  has  no  doubt  of 
the  jurisdiction  of  the  admiralty  over  suits  in  favour  of  material 
men;  the  subject  matter  making  it  a  maritime  contract,  and 
over  all  such  the  admiralty  rightfully  possessing  jurisdiction. 
On  the  question  for  repairs  to  a  ship,  he  holds  that  in  cases  of 
foreign  ships,  or  of  ships  in  foreign  ports,  a  lien  is  created  by 
the  maritime  law;  but,  he  adds  <<  whether,  in  a  case  of  a  do- 
mestic ship,  materialmen  have  a  lien  for  supplies,  and  repairs 
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furnished  at  the  port  where  the  owner  resides,  I  give  no 
opinion;  there  are  great  authorities  on  both  sides  of  the  ques- 
tion^'  In  the  case  of  The  Aurora  (I  Wheaton  96)  decided  in 
1816,  the  same  Judge,  deliyering  the  judgment  of  the  Supreme 
Court,  says  '<  it  is  undoubtedly  true,  that  material  men,  and 
others,  who  furnish  supplies  to  a  foreign  ship,  have  a  lien  on 
the  ship,  and  may  proceed  in  the  admiralty  to  enforce  that 
right;"  and  the  general  tenor  of  his  opinion  seems  to  limit 
this  right  to  foreign  ships,  although  not  so  expressly  decided. 
We  are  however  relieved  from  ail  embarrassment,  in  the  case 
before  us,  by  the  decision  of  the  Supreme  Court  in  the  case  of 
The  General  Smith,  (4  Wheaton  43S,)  in  which  it  is  said 
that  '<  where  repairs  have  been  made,  or  necessaries  have  been 
furnished  to  a  foreign  ship,  or  to  a  ship  in  a  port  of  the  state 
to  which  she  does  not  belong,  the  general  maritime  law,  fol- 
lowing the  civil  law,  gives  the  party  a  Ken  on  the  ship  itself 
for  his  security;  and  he  may  well  maintain  a  suit  in  rem  in 
the  admiralty  to  enforce  his  right  But  in  respect  to  repairs 
and  necessaries,  in  the  port  or  state  to  which  the  ship  belongs, 
the  case  is  governed  altogether  by  the  municipal  law  of  that 
state;  and  no  lien  is  implied  unless  it  is  recognised  by  that 
law."  In  a  note  to  the  same  case  it  is  said  that  <<this  lien^ 
existing  by  the  local  law,  may  be  enforced  by  a  suit  in  rem 
in  the  admiralty." 

By  an  Act  of  th<)  Legislature  of  Pennsylvania,  passed  on 
the  27th  March,  1784,  <<  Ships  and  vessels  of  all  kinds,  built^ 
repaired  and  fitted  within  this  state,  are  declared  to  be  liable 
and  chargeable  for  all  debts  contracted  by  the  masters  or 
owners  thereof,  for  or  by  reason  of  any  work  done  or  materials 
found  or  provided,  for,  upon,  or  concerning  the  building,  repair- 
ing, fitting,  furnishing  and  equipping  such  ship,  in  pr^erence 
to  any,  and  before  any  other  debts  due  and  owing  from  the 
owners  thereof!" 

Upon  the  provisions  therefore  of  this  municipal  law,  and  the 
principles  laid  down  by  the  Supreme  Court,  in  the  case  cited, 
it  is  ordered  that,  out  of  the  funds  in  the  hands  of  the  mar^ 
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shal  proceeding  from  the  sale  of  the  ship  Thomas  Scattergood, 
there  be  paid  to  Michael  and  J.  Brown  fifty-three  dollars  and 
forty-four  cents,  and  to  William  Ker,  ten  dollars  and  seventy- 
five  cents. 


Davis  and  Brooks,  owners  of  onb  half  of  tb»  Brig  Seneca, 

V. 

The  Brig  Seneca,  and  Captain  Henrt  Levelt,  owner  of 

THE  OTHER  HALF. 

1.  Whdre  one  of  two  part  owners,  who  have  eqnal  interests  m  a  vessel,  dedaies 
his  intention  of  taking  her  to  sea,  and  oflbrs  to  make  stipolation  fer  her  sale 
return,  a  Court  of  Admiralty  will  not.  on  an  application  of  the  other  part 
owner,  grant  a  compulsory  order  of  sale,  or  permit  him  to  send  her  to  sea  with 
a  master  appointed  by  himself. 

2.  The  proTisians  of  the  French  oommerctal  law  which  authorise  a  compulsory 
■ale  of  a  veasd,  in  case  of  partners  disagreeing  about  the  use  of  her,  are  to  be 
regarded  rather  as  municipal  regulations  of  that  country,  than  as  the  general 
law  of  Admiralty. 

8.  The  English  courts  of  Admiralty  claim  and  exercise  no  power  to  compel  a  sale 
of  a  vessel,  on  the  application  of  part  owners  who  object  to  a  contemplated 
voyage,  but  they  will  require  stipulations  in  fiiTour  of  the  dissenting  owner  of 
a  ▼assel  for  her  sale  return. 

On  the  5th  December,  1828,  the  complainants  in  this  case  filed 
their  petition,  setting  forth  the  following  facts:  That  the  peti- 
tioners are  owners  of  one  half  part  of  the  brig  Seneca,  now  lying 
in  this  port;  that  the  remaining  half  part  belongs  to  Captain 
Henry  Levely,  who  has  .had  possession  of  the  brig  for  several 
months,  with  the  sole  control  of  her:  that  he  has  proceeded  on 
several  voyages  to  the  loss  and  dissatisfaction  of  the  late  owners, 
from  whom  the  petitioners  purchased  the  brig:  that  he  now 
threatens  to  take  the  vessel  to  sea  without  their  consent,  and  to 
their  great  detriment:  that  they  have  repeatedly  offered  to  sell 
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their  share  to  Captain  Levely  at  a  reasonable  price ;  or  to  pur- 
chase from  him ;  or  to  sell  the  entire  vessel  at  public  auction ; 
or  to  send  her  to  sea  with  a  master  to  be  appointed  by  tliem- 
selres;  but  that  Captain  Levely  obstinately  refuses  all  these 
propositions,  and  persists  in  saying  that  he  will  take  the  brig  to 
sea.  The  prayer  of  the  petition  is  for  an  attachment  against  the 
vessel,  and  a  citation  to  the  captain  to  show  cause  why  the 
court  should  not  grant  an  order  for  the  sale  of  the  brig;  or  why 
they  should  not  be  permitted  to  send  her  to  sea  with  a  master 
appointed  by  themselves.  The  attachment  and  citation  were 
awarded.  The  respondent  admits  the  ownership  of  the  vessel, 
afi  stated ;  that  he  is  in  possession  of  her;  that  he  has  taken  her 
on  several  voyages,  and  means  immediately  to  take  her  to  sea ; 
and  asserts  that  the  petitioners  have  no  remedy  or  right,  but  to 
require  of  him  to  give  security  for  her  ^fe  return,  which  he  is 
willing  and  ready  to  do. 

On  the  12th  December  the  case  came  on  for  hearing  before 
Judge  Hopkinson,  and  was  argued  by  T.  I.  Whartok  for  the 
complainants;  and  by  Chauncsy  for  the  respondent,  who  agreed 
to  the  leading  facts  set  forth  in  the  petition,  and  submitted  to  the 
jurisdiction  of  the  Court,  but  contended  that  the  only  remedy 
for  the  complainants,  was  to  require  of  the  defendant  to  give 
satisfactory  security  for  the  return  of  the  vessel. 

T.  I.  Wharton  for  the  complainants. 

The  complainants  have  made  every  effort  to  obtain  a  sale  of 
the  vessel,  having  offered  to  buy  or  sell  at  a  reasonable  price. 
In  such  a  case  the  admiralty  has  a  right  to  order  a  sale.  The 
complainants  and  respondent  are  part  owners  of  the  brig :  she 
is  now  here  under  the  power  of  the  court,  and  the  respondent 
intends  to  take  her  to  sea,  against  the  will  of  his  partners. 

The  present  application  is  novel  in  this  court,  nor  has  the 
question  been  decided  in  any  court  of  the  United  States.  It 
therefore  lies  upon  us  to  show  clearly,  first,  that  this  court  has 
the  power  to  grant  the  prayer  of  the  petition,  and  to  direct  the 
sale  of  the  vessel ;  secondly,  that  it  has  the  power  to  take  her 
out  of  the  hands  of  the  respondent  and  put  her  into  the  hands 
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of  the  complainants  on  their  giving  secarity ;  and  thirdly,  that 
the  facts  of  this  ease  call  for  the  exercise  of  this  power* 

I.  To  direct  a  sale.  The  petitioners  have  no  remedy  at  com- 
mon hiw ;  no  attachment  will  lie,  as  the  respondent  is  a  resi- 
dent here;  nor  can  a  part  owner  maintain  trover  against  his 
partner;  nor  will  a  replevin  lie.  Perhaps  m  England,  chancery 
would  give  an  injunction;  but  as  we  have  no  court  of  chancery 
in  Pennsylvania,  the  reason  is  the  stronger  for  restoring  to  the 
admiralty  its  old,  original  jurisdiction. 

We  contend,  therefore,  on  the  part  of  the  complainants.  1. 
That  the  maritime  courts  of  the  continent  of  Europe  have  pos- 
sessed, and  still  possess  this  jurisdiction.  2.  That  the  English 
Admiralty  possaned  it  for  a  long  period  without  dispute,  and 
perhaps  still  possesses  it  3.  That  whatever  may  be  the  case  in 
England,  our  courts  possess  an  enlarged  maritime  jurisdiction, 
and  this  case  is  within  it 

1.  The  germ  of  the  maritime  law  of  all  Europe  is  found  in 
the  Roman  civil  law.  It  contains  provisions  on  the  subject  of 
part  owners,  that  are  embodied  in  the  earliest  known  ordinances. 
These  establish  the  positions,  that  if  a  master  who  is  part  owner 
sells,  the  other  owners  may  take  the  shares  at  a  valuation;  that 
where  the  interest  is  equally  divided  one  may  compel  the  others 
to  sell;  snd  that  if  the  nnijor  part  of  the  owners  refuse  to  fit  out  a 
vessel  she  is  to  be  valued  and  sold.  Laws  of  the  Hanse  Towns, 
Art  IvL;  Ordinances  of  France,  tit  iv.  art  vi.;  French  Com- 
mercial Code,  §  220;  1  Valin  Commentaries,  584;  I  MoUoy 
de  Jure  Maritimo,  311;  2  Brown's  Civil  and  Admiralty  Law, 
131,  406;  1  Peters  Ad.  Dec,  cix.;  2  Peters  Ad.  Dec,  xvii., 
Ixvi. 

2.  Originally  the  English  maritime  courts  possessed  the 
same  powers  as  those  of  the  rest  of  Europe,  and  until  the  year 
1745,  no  decision  is  to  be  found  which  denied  the  right  of  the 
admiralty  to  compel  a  sale  by  one  part  owner  of  a  vessel. 
That  decision,  in  the  case  of  Ouston  v.  Hebden,  was  made  before 
the  common  law  courts  had  recovered  from  their  horror  of 
the  admiralty,  which  has  since  greatly  passed  away.     HalPs 


NOVEMBER  SESSIONS,  1828.  13 

Davis  and  JBrookt  9,  The  Seiieea. 

Ad.  Prac.  viii.  xvi.  10,  87;  Beawe's  Lex  Mer.  51;  1  Molloy 
de  Jure  Mar.  311;  Ouston  ▼.  Hebden,  1  Wilson,  101;  De  Lo« 
▼io  T.  Boit,  2  Galliaon,  406, 438,  462 ;  Holt  on  Shipping,  360, 
364. 

3.  Whatever  may  be  the  opinions  of  Judges  in  England,  the 
admiralty  has  the  power  here ;  our  courts  possess  an  enlarged 
admiralty  jurisdiction,  extending  under  the  third  article  of  the 
Constitution  to.  all  cases  of  admiralty  and  maritime  jurisdiction. 
The  admiralty  courts  of  the  United  States,  therefore,  have  all 
the  jurisdiction  of  the  English  courts  at  an  early  period,  and  all 
which  the  continental  courts  still  exercise.  The  power  now 
clsdmed  is  within  this,  for  it  was  possessed  formerly  by  the  Eng- 
lish, and  is  now  possessed  by  the  continental  courts.  .  The  law 
is  the  same  in  France  now;  admiralty  jurisdiction  extends  over 
all  matters  relating  to  owners  of  vessels,  and  in  cases  where 
partners  differ  they  are  to  be  settled  by  the  laws  of  the  sea. 
Judges  Story,  Winchester  and  Peters  have  all  held  that  the 
admiralty  jurisdiction  is  more  extensive  here  than  in  England; 
and  even  there  all  the  cases,  except  the  single  one  of  Ouston  v. 
Hebden,  assert  the  jurisdiction  of  the  admiralty  generally  over 
part  owners  of  a  vessel.  The  jurisdiction  over  the  subject  mat- 
ter implies  a  right  to  order  a  sale;  the  question  is  only  as  to  the 
eiqHKliency.  Constitution  U.  S.  art  iii.  sec.  2;  HalPs  Ad.  Prac 
xvii. ;  5  Wheaton,  115,  note;  De  Lovio  v.  Boit,  2  Gallison, 
467,  468,  471,  472 ;  1  Peters  Ad.  Dec,  7,  235;  2  Peters  Ad. 
Dec  290 ;  6  Hall's  Law  Joum.  557,  576. 

II.  The  court  has  a  right  to  put  the  vessel  into  the  hands  of 
the  petitioners  on  their  giving  security.  The  same  reasoning 
and  authority  apply  to  this  point  as  to  the  preceding.  When 
the  part  owners  disagree,  the  court  have  a  right  to  order  the 
vessel  to  either.  Where  one  part  owner  is  master,  there  is  a 
greater  reason  for  giving  the  vessel  to  the  other  part  owner. 
The  master,  if  allowed  to  take  her,  may  commit  barratry,  and 
other  frauds,  which  the  other  owners  cannot;  and  this  the 
maritime  law  understands  when  it  provides  that  owners  may 
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dismiss  a  master  on  paying  him  tor  his  share.  If  this  is  the 
maritime  law  of  Europe,  as  it  certainly  is,  it  ought  to  be  the 
law  here.  In  this  case  both  of  the  part  owners  apply  to  send 
the  vessel  out,  and  if  the  permission  is  to  be  granted  to  one  or 
the  other,  it  seems  more  properly  ta  belong  to  the  complainants. 
1  Valin,  572;  1  Peters  Ad.  Dec,  xcix.;  2  Peters  Ad.  Dec  vi. 
III.  That  the  circumstances  of  the  case  require  the  court  to 

4 

grant  that  petition,  is  established  by  the  allegations  contained  in 
it  and  not  denied  by  the  respondent,  as  well  as  by  the  testimony 
that  has  been  produced. 

Chauncet  for  the  respondent 

The  case  is  not,  that  the  respondent  desires  a  voyage  to  which 
the  complainants  will  not  agree,  but  they  would  prevent  a  voy- 
age which  the  defendant  proposes  to  make. 

We  deny  the  jurisdiction  and  power  of  the  Court  to  order 
the  sale;  or  to  take  the  vessel  out  of  the  possession  of  the 
respondent,  and  deliver  her  to  the  petitioners.  The  only 
remedy  for  them  is  to  let  her  go  on  the  proposed  voyage  and 
take  stipulations  for  her  return. 

The  argument  ab  inconvenienti,  and  a  failure  of  remedy 
at  common  law,  would  apply  to  any  other  property  or  chattel  as 
well  as  to  a  vessel. 

This  power  as  now  claimed  has  never  been  exercised  in  the 
United  States;  nor  is  properly  an  admiralty  power;  it  has 
been  frequently  repudiated  in  England  in  the  maritime  as 
well  as  in  the  common  law  courts.  The  jurisdiction  of  the 
admiralty  relates  to  matters  happening  on  the  high  seas,  or  in 
their  nature,  having  reference  to  tlie  sea;  but  no  law  shows 
that  it  extends  over  all  ships  or  all  owners  of  ships.  It  is  true 
the  courts  exercise  a  power  over  the  employment  of  a  ship; 
but  not  over  the  ship  itself;  or  because  it  is  a  ship.  In 
relying  ou  the  principle  of  the  civil  law,  that  in  case  of  joint 
ownership  of  a  chattel,  the  opinion  of  a  majority  shall  govern, 
it  should  be  remembered  that  it  is  purely  one  of  the  civil  law, 
but  does  not  go  into  Uie  admiralty.    So  of  the  French  regula- 


NOVEMBER  SESSIONS,  1828.  15 

Davn  and  Brooki «.  The  Seneca. 

tions,  they  are  speciad  and  part  of  their  civil  law,  not  that  of 
admiralty.  They  are  founded  on  a  positive  enactment  or 
proviBion  of  their  code,  and  not  on  the  principles  of  the  ad- 
mindty  lav^.  The  only  principle  borrowed  by  the  admiralty 
from  the  civil  law  is  that  a  majority  shall  govern.  Formerly 
one  part  owner  could  not  sell  his  share,  without  the  consent  of 
the  other,  until  the  ship  had  made  a  voyage,  with  other  re- 
strictions and  limitations.  2  Brown  Civ.  and  Ad.  Prac  34.  De 
IfOvio  y.  Boit,  2  Gallison,  409. 

There  is  no  such  principle  as  that  the  admiralty  has  the 
power  of  sale.  If  there  be  a  majority  they  prevail;  if  not, 
then  the  right  is  with  those  in  possession,  or  who  demre  to 
send  her  to  sea.  In  the  latter  case  the  opinion  favourable  to 
occupation  ought  to  prevaU. 

The  ordinance  of  Louis  XIV  introduced  a  new  principle  into 
the  civil  law  of  France.  That  a  majority  of  part  owners  shall 
give  the  law,  is  the  general  principle  of  the  civil  law  of  chattels; 
but  the  right  of  sale,  on  an  application  of  a  moiety  of  the  in- 
terest is  not  a  principle  of  the  civil  law.  It  is  a  positive  enact- 
ment of  the  French  code;  and  the  manner  in  which  a  public 
sale  may  be  demanded,  is  expressly  provided  for.  It  becomes 
a  right  when  demanded  by  a  moiety. 

The  authorities  since  that  have  been  cited,  show  no  such  prin- 
ciple as  that  contended  for,  nor  any  power  of  sale,  except  in 
in  the  case  of  a  majority.  None  show  that  in  case  of  equal 
owners  differing  as  to  the  employment  of  a  vessel,  one  may 
demand  a  sale;  a  ship  is  upon  the  same  footing  with  other 
chattels,  except  as  to  her  employment;  and  why  should  she  be 
taken  out  of  the  possession  of  one  owner  to  be  delivered  to 
another,  holding  the  same  interest  in  her.  The  complainants 
propose  to  take  the  vessel  and  give  us  security;  why  should 
they  not  leave  us  the  vessel  land  take  our  security?  Laws  of 
the  Hanse  Towns,  Art  59.  Usages  of  the  sea,  178.  Laws  of 
Wisbuy,  Art  64,  65,  66.  1  Valin,  584-  Ordon.  of  Louis  XIV, 
Tit  4.  Art  5.    1  Boulaypaty,  339.   1  MoUoy,  Book  2.  ch.  L  §  3. 


16  NOVEMBER  SESSIONS,  1828. 

Davu  and  BrcM^  «.  The  Beneea. 

Beawe's  Lax  Mer.  51.  1  Holt  on  Shipping,  363.  The  Apollo 
1  Haggard,  306.  Ramsay  v.  AUegre,  12  Wh^aton,  611.  Clin- 
ton y.  The  Hannah,  Bee,  419.  Shrewsbury  v.  the  Two  Friends, 
Bee,  432. 

T.  I.  Whartok  for  the  complainants  in  reply. 

By  maritime  causes  are  understood  persons  or  things  belong- 
ing to  the  sea.  HalPs  Adm.  Pr.  12.  The  General  Smith, 
4  Wheaton,  442.  Ramsay  v.  Allegre  12  Wheat  611,  640.  5 
Wheat  115,  note. 

The  case  is  of  the  first  impression  here;  it  asks  for  the 
exercise  of  a  power  which  no  case  has  shown  that  the  Eng- 
lish admiralty  courts  have  eyer  disayowed.  The  French 
ordinances  and  the  commercial  code  are  evidences  of  the 
general  law,  rather  than  municipal^  regulations;  and  though 
we  admit  that  the  provision  contended  for  is  not  found  in 
terms,  any  where  but  in  the  French  ordinances  and  code,  yet  we 
have  endeavoured  to  show  that  it  is  a  principle,  not  a  mere 
arbitrary  enactment 

In  regard  to  the  English  authorities  cited,  it  is  to  be  remem- 
bered that  they  refer  to  a  restrained  jurisdiction;  oura  is  one 
expressly  enlarged  by  the  Constitution;  but  in  fact  except  the 
case  of  Ouston  v.  Hebden,  the  peculiar  feature  of  which  has 
been  noticed,  there  is  no  one  denying  the  power  of  which  we 
ask  the  exercise. 

As  to  the  two  American  cases  they  were  both  decided  pre- 
viously to  the  present  constitution,  and  under  the  peculiar  enact- 
ments of  the  state  laws. 

In  regard  to  the  relative  superiority  of  the  claims  of  the 
parties,  it  may  be  sufficient  to  say  that  the  possession  on  which 
the  respondent  rests  is  that  of  master;  of  an  agent,  not  a  part 
owner. 

On  the  23d  December,  Judge  Hopkinson  delivered  the  fol- 
lowing opinion: 

When  a  cause  is  to  be  decided,  which  involves  in  it  an  im- 
portant and  extensive  principle  of  jurisprudence,  it  is  a  great 
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aatisiaetion  to  the  judge  to  feel  assured  that  he  baa  been  fur- 
niahed  with  all  the  aid  that  profeasional  knowledge  and  indua- 
try  ean  afford. 

In  this  case  no  pains  have  been  qpared  to  ducidate  the  sub- 
jeet^by  researches  into,  the  learning  of  the  past  as  well  as  the 
present  age;  and  I  regret  that  the  urgency,  which  calls  for  a 
speedy  decision,  has  prevented  that  critical  examination  of 
some  of  the  books  referred  to,  in  foreign  languages,  which  I 
should  have  made,  if  more  time  could  have  been  taken  for  it. 
I  do  not,  however,  come  to  the  decision  of  the  case,  without  a 
careful  and  sufficient  acquaintance  with  the  authorities  cited. 

The  petition  is  filed  by  Davis  and  Brooks,  merchants  of  the 
city  of  New  York,  who  state  that  they  are  owners  of  one-half 
of  the  brig  Seneca,  now  lying  in  the  port  of  Philadelphia,  and 
that  the  remaining  half  part  belongs  to  Captain  Henry  Levely. 
That  Captain  Licvely  has  had  possession  of  the  brig  for  several 
months,  having  the  sole  control  thereof;  and  has  proceeded  on 
certain  voyages  to  the  detriment  and  dissatisfaction  of  the  late 
part  owners,  (from  whom  the  brig  was  purchased  by  the  com- 
plainants,) and  now  again  threatens  to  take  the  vessel  to  sea 
-without  their  consent,  and  to  their  great  detriment  They  go 
on  to  state,  that,  finding  themselves  in  a  very  inconvenient 
situation  by  the  conduct  of  Captain  Levely,  they  have  repeat* 
edly  offsred  to  sell  their  share  to  him  at  a  reasonable  price;  or 
to  purchase  his  share  on  sufficient  terms;  or  to  sell  the  entire 
vessel  at  a  puUic  sale;  or  to  send  her  to  sea  with  a  master 
appointed  by  themselves;  but  that  the  said  Captain  Levely  has 
lAwtinately  refused  to  adopt  either  of  these  courses,  and  persists 
in  declaring  that  he  will  take  the  vessel  to  sea. 

The  complainants,  in  consideration  of  these  circumstances, 
pfay  for  an  attachment  against  the  brig,  and  a  citation  to  Cap- 
tun  Levely  to  show  cause  why  the  court  should  not  grant  an 
order  for  the  sale  of  the  said  vessel,  or  why  they  should  not  be 
permitted  to  send  her  to  sea  with  a  master  appointed  by  them* 
selves. 
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The  attachment  mad  eitation  were  granted;  and  the  eaae  haa 
been  argued  on  the  two  remaining  prayera  of  the  petition. 

The  respondent  admits  the  ownership  of  the  vessel  as  staled 
in  the  petition;  that  he  is  in  the  sole  possession  of  her;  that  he 
has  heretofore  proceeded  in  her  on  certain  voyages;  and  that  it 
is  his  intention  immediately  to  take  her  to  sea;  but  he  denies 
that  this  case  affords  the  court  any  jurisdiction^  either  to  order 
a  sale  of  the  vessel,  or  to  take  her  out  of  his  possession;  and 
he  asserts  that  the  only  right  and  remedy  of  the  petitioners 
are,  to  require  of  him  to  give  them  the  usual  security  for  the 
safe  return  of  the  vessel,  before  he  takes  her  to  sea  aguoat 
their  consent,  which  he  is  willing  and  ready  to  do. 

The  counsel  of  the  compUinanta  has  taken  a  very  wide 
range  over  the  ancient  and  modern  powers  of  the  admiralty, 
in  England  and  on  the  continent  of  Europe,  to  eatabliah  the 
right  of  this  court  to  order  the  sale  of  a  vessel  in  cases  of 
partners  disagreeing  about  the  use  of  her;  and  the  reftpondeot 
has  peremptorily  denied  the  jurisdiction  of  the  court  to  eom* 
pel  a  sale  for  any  such  reason,  under  any  circumstances.  It  is 
for  me  only  to  decide  the  case  presented  to  me;  which  aeens 
not  to  call  for  the  adoption  of  doctrines  so  broad  and  univerad 
as  those  which  have  been  spread  in  the  argument  I  am  not 
now  required  to  give  an  opinion  upon  an  abstract  question  of 
law;  nor  to  say  whether  a  case  may  not  occur  or  be  imagined, 
in  which  the  admiralty  might  direct  the  sale  of  a  vessel,  held 
under  its  jurisdiction,  either  as  a  direct  or  incidental  power- 
My  inquiries  will  be  limited  by  the  case  of  the  complainants^ 
and  their  right  to  the  remedies  they  pray  for. 

The  parties  in  this  transaction  are  truly  placed  in  a  moat 
inconvenient  position;  but  it  results  from  the  inevitable  con- 
sequences of  the  contract  they  have  made  with  each  other. 
While  the  law  would  not  impose  injustice,  or  injury  upon  any 
one,  it  cannot  undertake  to  save  men  from  all  the  losses  and 
inconveniences  to  which  they  may  be  exposed,  in  the  con- 
nections they  form  in  business  or  friendship;  fi^m  the  respoo- 
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nbilities  and  dangers  they  may  incur  in  their  Tarioua  re- 
latioos  in  society.  The  hardship  of  this  case,  on  whicheFer 
aide  it  may  fall,  is  no  ground  of  compUunt  against  the  law, 
which  i^ves  all  the  protection  it  can,  but  cannot  always  preserve 
men  against  themselves  and  their  own  acts.  In  the  opnnections 
they  form,  they  can,  in  many  cases,  have  no  other  security 
than  the  discretion  and  good  faith  of  those  in  whom  they  con* 
fide,  and  to  whom  they  commit  themselves. 

The  complainants  have  insisted,  in  support  of  their  claim 
for  an  order  of  sale,  on  the  following  points: 

L  That  the  maritime  courts  of  the  continent  of  Europe  have 
possessed  and  still  possess  this  jurisdiction. 

The  direct  authorities  relied  upon  for  the  support  of  this 
doctnn^  may  be  resolved  into  the  passages  cited  from  Molloy, 
and  the  sixth  article  of  the  second  book,  title  eighth  of  the 
French  Ordinances  with  the  commentary  of  Valiu  (page  584). 
Brown's  Civil  and  Admiralty  Law,  Beawe's  Lex  Mercatoria, 
and  other  books  have  been  referred  to,  but  they  merely 
r^>eat  the  paragraphs  of  Molloy,  without  any  additional 
authority.  Other  authors  cited,  of  an  older  date,  speak  only 
in  gieneral  terms  of  the  extent  of  the  admiralty  jurisdiction, 
without  specifying  the  case  now  under  consideration.  In 
examining,  therefore,  the  passages  of  Molloy,  and  the  pages  of 
Valin,  we  shall  probably  omit  nothing  material  to  this  first  point 

As  to  Molloy,  I  am  compelled  to  say,  that  it  appears  Id  me 
that  this  learned  and  respected  jurist  has  involved  himself,  or 
at  least  his  reader,  in  some  confusion  and  uncertainty  on  this 
subject.  In  book  second,  chapter  first  (page  i219)  after 
living  us  the  sentiments  often  referred  to  by  subsequent 
writers^  that  ^  ships  were  invented  for  use  and  profit,  not  for 
pleasure  and  delight;  to  plough  the  seas,  not  to  lie  by  the 
wallsy"  he  adds,  that  ^  therefore  the  major  part  of  the  owners 
may,  even  against  the  consent,  but  not  without  the  privity 
and  knowledge  of  the  rest,  fireigbt  out  their  vessel  to  sea.'' 
Here  the  princifde  is  announced,  which  is  now  adopted  and 
aded  upon  in  the  admiralty  of  Enj^and  and  this  country,  as 
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wc^U  as  of  the  continent;  requiringi  however,  security,  for  the 
dissenting  owners,  for  the  return  of  the  vessel.  He  proceeds; 
**i(  a  major  part,"  and  here  he  refers  to  numbers,  << protest 
against  the  voyage,  and  but  one  is  left  that  is  for  the  voyage, 
yet  the  same  may  be  effected  by  that  party,  especially  if  there 
be  equality  in  partnership;"  by  which,  I  understand,  he  means 
to  say,  referring  not  to  numbers  but  to  inferesty  if  the  one 
dissentient  owns  as  much  of  the  vessel  as  all  the  others. 
The  word  "especially"  would  leave  us  in  uncertainty  as 
to  what  may  be  done  in  cases,  where  a  majority  in  interest 
are  opposed  to  the  voyage,  if  another  passage  did  not  explain 
it  In  a  subsequent  page  he  tells  us,  that  <<  if  it  should  fall 
out  that  the  major  part  of  the  owners  refuse  to  set  out  the 
vessel  to  sea,  then,  by  reason  of  the  inequality,  they  may  not 
be  compelled;  but  then  such  vessel  is  to  be  valued  and  sold." 
We  seem  now  to  have  two  cases  provided  for;  the  first,  of  an 
equality  of  interest  in  the  ownership,  between  those  in  favour 
and  those  against  the  voyage,  in  which  case  it  may  be  effected 
even  by  a  minority  of  numbers;  and  the  second,  of  a  majority 
in  interest  opposed  to  the  voyage;  in  which  case  the  voyage 
may  not  be  effected,  but  the  vessel  shall  be  valued  and  sold. 
So  far  we  would  charge  the  author  only  with  the  want  of  a 
lucid  and  precise  explanation  of  his  meaning.  But  what  shall 
we  say  of  the  following  paragraph.  "If  it  falls  out  that  one," 
without  stating  his  proportion  of  interest,  "is  so  obstinate 
that  his  consent  cannot  be  had,  yet  the  law  will  enforce  him 
either  to  hold  or  sell  his  proportion."  Now  that  he  must  hold 
or  sell  is  an  inevitable  alternative  in  every  case,  and  requires  no 
enforcement  of  the  law.  It  is  probably  intended,  that  the  law 
will  put  him  to  his  election,  "but  if  he  will  set  no  price,  the 
rest  may  out-rig  her  at  their  own  cost  and  charges."  Is  this 
to  be  the  course  in  every  case,  when  one  withholds  his  consent 
to  a  voyage,  without  regard  to  the  quantity  of  his  interest, 
whether  more  or  less,  or  equal  to  the  others,  for  no  such 
distinction  is  noticed?  I  would  presume  that  the  one  partner 
refttsmgy  must  be  inferior  in  interest,  as  well  as  numbers,  to  his 
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oopaitners;  but  there  is  a  perplexing  obscarity  in  all  that  this 
wrker  has  aaid  upon  the  subject  The  interpretation  of  all  the 
passages  may  be  this.  If  there  is  an  equality  of  ownership,  the 
▼oyage  is  to  proceed:  but  why  '<  especially?''  If  there  is  a 
majority  against  the  voyage,  the  yessel  is  to  be  valued  and 
•old.  If  the  majority  is  in  favour  of  the  voyage  they  may  fit 
her  out  at  their  own  charge;  having  reference  in  every  case 
to  the  interest  How  shall  we  ^pplj  the  doctrines  of  this 
aothority,  as  we  understand  them,  to  the  case  before  us?  It  is 
net  a  case  of  a  majority,  in  number  or  value,  desiring  to  send 
the  vessel,  and  opposed  by  the  minority;  but  of  an  equality  of 
interest,  one  insisting  on  sending  her  to  sea,  the  other  objecting, 
and  in  such  a  case,  says  Molloy,  the  voyage  ^  may  be  effected" 
by  the  party  who  would  employ  the  vessel.  It  is  not  asserted, 
by  the  authority,  that  in  this  case,  an  order  of  sale  would  be 
granted,  because  it  falls  within  the  more  convenient  remedy  of 
**  efiecting  the  voyage,"  under  proper  responsibilities  to  those, 
who  object  to  it  The  compulsory  sale  is  resorted  to  only 
when  the  majority  object  to  the  employment  of  the  vessel, 
and  may  not  therefore  be  compelled  to  undertake  it;  and  then, 
in  order  that  the  ship,  in  which  the  public  commerce  claims 
an  interest,  may  not  be  lost  and  <Uie  by  the  walls,"  the  court, 
on  motives  of  public  policy,  and  not  to  cure  improvident 
contracts,  or  servfe  individual  convenience  or  interests,  assumes 
the  high  authority  of  forcing  a  man  to  a  sale  of  his  property 
against  his  consent,  at  a  price  not  under  his  control. 

It  will  here  be  observed,  that  I  consider  this  to  be  a  case  in 
which  the  dissenting  owners  <<  protest  against  the  voyage,"  but 
propose  no  other  employment  of  the  vessel.  It  is  true,  the 
complainants  say  that  they  have  offered  to  send  her  to  sea,  with 
a  master  to  be  appointed  by  themselves;  which  is  imposing  a 
condition  on  the  other  owner,  unjust  and  unreasonable,  and  not 
to  be  affirmed  by  the  court,  if  it  had  the  power  to  do  so.  It 
cannot  be  held  to  be  a  case  of  mere  difference  betweeii  the  part 
owners  about  the  voyage  to  be  undertaken.  The  case  now  to 
be  decided  does  not  appear  to  me  to  be  such  as,  even  under  the 
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doctrines  of  MoUoy,  would  authorise  the  court  to  order  a  sale 
of  the  vefliel;  and  if  it  were  so,  I  should  hesitate  to  assume  a 
power  nerer  exercised  by  any  court  of  admiralty  in  the  United 
States  or  in  Europe,  on  an  authority  so  deficient  in  precisioa 
and  perspicuity. 

The  sixth  article,  cited  and  commented  upon  by  Valin,  (p. 
584,)  may  be  thus  translated:  <<No  one  can  compel  his  part* 
ner  to  proceed  to  the  public  sale  of  a  ressel  held  in  common, 
unless  opinions  be  equally  divided  about  the  undertaking  of 
some  voyage,"  or  ^  of  any  voyage.''  I  would  not  appear  to 
be  fastidiously  critical,  but  am  constrained  to  say,  that  this 
article  is  not  to  my  mind  dear  of  ambiguity.  Is  it  absolutely 
clear,  whether  by  the  exception,  <<unless  opinions  be  equally 
divided  about  undertaking  (quelque)  $ome  or  any  voyage"  we 
are  to  understand  that  the  sale  may  be  compelled,  when  the 
partners  differ  about  some  particular  voyage  proposed  by  part 
of  them,  while  the  other  part  propose  another,  di&ring  there- 
fore about  aome  voyage,  that  is,  about  which  shall  be  under- 
taken? Or  does  it  mean  that  the  sale  shall  take  place,  when 
the  parties  diffisr  about  undertaking  any  voyage  at  all:  one 
proposing  to  send  the  vessel  to  sea,  and  the  other  to  keep  her 
at  home?  The  commentary  of  Valin  gives  us  his  understanding 
of  the  text,  which  i^  that  the  ri|^t  of  compelling  a  sale  exists 
in  two  cases:  first,  when  the  partners  difler  about  the  particular 
voyage  to  be  undertaken,  both,  however,  desiring  to  employ  the 
vessel;  and,  secondly,  when  the  objecting  party  does  not  pro- 
pose any  voyage  as  a  substitute  for  that  he  opposes,  but  ofiers 
plausible  reasons  for  his  opposition.  This  is  very  reasonable, 
but  no  clue  to  it  is  to  be  found  in  the  text  of  the  ordinance. 

The  cases,  in  which  a  difierence  among  partners  on  this  sub- 
ject may  happen^  seem  to  be; 

1.  When  one  partner  presses  a  voyage,  and  the  other 
refuses  his  assent  to  it,  but  neither*  proposes  another,  nor  gives 
good  reasons  for  his  refusal.  In  this  case,  the  exception  of  the 
ordinance,  which  implies  the  power  to  force  a  sale,  has  no 
application,  and  the  dissentittg  owner  eamiot  be  so  constrained; 
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beeaose,  the  public  commercial  policy,  lookiDg  only  to  the 
anpteyment  of  the  ship,  does  not  require  it,  inaonoch  as  the 
willing  partner  may  send  her  to  sea,  on  living  security  to  the 
other  owner  fbr  her  safe  return. 

2.  When  both  owners  are  desirous  of  employing  the  ship^ 
but  cannot  agree  about  the  Toyage;  then,  as  neither  comes 
under  the  interdiction  of  wishing  to  keep  her,  <<  to  lie  by  the 
walls,''  the  power  to  order  a  sale  is  brou^t  in,  to  settle  the 
diffisrence  and  save  the  property  to  both  of  the  parties,  as  well 
as  for  the  public  use.  The  commentator  truly  remarks,  that, 
^  under  such  circumstanoes,  the  court  cannot  take  cognisance 
of  the  subject  of  dispute;"  that  is,  cannot  decide  in  favour  of 
one  or  the  other  voyage,  and  pronounce  which  would  be  most 
beneficial  and  prudent,  and  ou(^t  to  be  preferred;  therefore,  in 
the  language  of  Valin,  ^  there  is  naturally  no  other  mode  of 
potting  an  end  to  the  dispute  or  diffieraice  of  opinion.^' 

3b  When  the  dissenting  partner  does  not  pnq>ose  another 
vojrage,  but  ofers  good  reasons  Cor  objecting  to  that  proposed: 
here,  under  Valin's  construction  jof  the  ordinance,  a  sale  will 
be  ordered  for  similar  reasons  to  those  above  given.  The 
court  will  not  send  the  vessel  te  sea  against  the  consent  of  an 
owner,  who  <<  sustains  his  dissent  by  plausible  reasons;"  m» 
wiU  it  deprive  tte  other  owner  and  the  public  of  her  use,  by 
keqiing  her  unemploj^ed,  on  a  difierence  of  opinion,  which 
they  cannot  settle,  and  may  be  endless.  The  court,  therefore, 
from  a  sort  of  necessity,  cuts  the  knot  by  dissolving  an  injurieus 
and  embarrassing  connection. 

Does  the  case  of  the  complainants  fiill  within  the  power  of 
ordering  a  sale,  as  given  by  this  ordinance,  explained,  as  it  is, 
by  the  commentator,  with  a  very  large  and  liberal  interpreta- 
tion?  They  propose  no  voyage  as  a  substitute  for  that  they 
object  to;  for,  I  repeat,  I  cannot  consider  their  offer  to  send 
the  brig  to  sea,  on  condition  that  they  ahall  have  the  exclusive 
appointment  of  the  master,  to  be  such  a  proposal  as  should  be 
regarded  on  this  question;  no  intimation  is  given  of  when  or 
where  they  would  smd  her;  no  v«»yage  deiignsted* 
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The  reinaiiiing  cafle  of  Valin  is,  where  the  dinenting  owner 
ofen  plausible  reasons  for  objecting  to  the  voyage  proposed. 
The  objection  of  the  complainants,  as  stated  in  their  petition, 
and  offered  to  be  more  circumstantially  proyed,  is  not  to  the 
particular  voyage  on  vrhieh  this  vessel  is  about  to  be  sent,  as 
being  unprofitable  or  hazardous,  but  to  her  going  any  where  in 
the  possession  and  under  the  command  and  control  of  the 
defendant  We  fidl  here  into  another  ambiguity  or  difficulty 
in  the  meaning  of  the  commentator.  Must  we  take  him  lite- 
rally that  the  objection  must  be  made  to  the  voyage  in  question? 
Or  may  it  be  extended  to  the  master,  the  mariners,  the  condition 
of  the  vessel,  in.  short  to  any  thing  in  relation  to  the  vessel  or 
voyage?  I  shall  offer  no  opinion  upon  this  question  of  con* 
struction,  because,  taking  the  commentary  in  its  most  enlarged 
sense,  I  should  not  feel  myself  to  be  bound  by  it,  or  authorised 
to  adopt  it  as  the  law  of  this  court,  unless,  on  another  point  of 
this  case,  I  shall  find  it  to  have  been  extended  to  this  country. 
At  present  I  consider  it  as  a  local  municipal  regulation  of  the 
country  enacting  it,  and  partaking,  more  or  less,  of  the  general 
jurisprudence  and  policy  of  that  country. 

If,  then,  the  objections  or  reasons,  set  up  by  the  complain- 
ants, as  the  ground  of  their  application  •  to  the  power  of.  the 
court,  are  not  of  the  description  alluded  to  by  Valin,  they 
stand  in  the  third  position  of  an  owner  dissenting  to  an  in- 
tended voyage,  but  neither  proposing  another,  nor  <<  offering 
plausible  reasons''  for  his  dissent;  and,  in  such  case,  his  remedy 
is  not  by  forcing  a  sale  of  the  vessel,  but  by  requiring  security 
for  her  safe  return. 

II.  The  second  point  made  for  the  petitioners,  on  the  ques- 
tion of  sale,  is  that  the  English  courts  of  admiralty  possessed 
this  power  for  a  long  period,  and,  perhaps^  still  possess  it. 

On  the  first  branch  of  this  point,  that  the  English  courts 
once  possessed  this  power,  no  authority  has  been  produced 
beyond  very  general  expositions  of  admiralty  jurisdiction. 
Molloy  does  not  propose,  in  his  treatise,  to  give  the  law 
of  England  on  admiralty  jurisdiction,  on  the  contested  queeliona 
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in  relation  to  it  He  expressly  disavows  it,  saying,  *<  in  the 
whole  work  I  haye  no  where  meddled  with  the  admiralty  or 
ita  jurisdiction  (unless,  by  the  by,  as  incidentally  falling  in 
with  other  matter)  knowing  it  would  have  been  impertinent 
and  saucy  in  me  to  enter  into  the  debate." 

Judge  Story  in  the  case  of  De  Lovio  v«  Boit  (2  Gallison  400,) 
says;  <^What  was  originally  th^  nature  and  extent  of  the  juris- 
diction of  the  admiralty  cannot  now  with  absolute  certainty  be 
known/'  I  assuredly  will  not  attempt  to  illustrate  what  was  hid* 
deo  from  him  j  nor  do  I  think  that  a  knowledge  of  what  was  the 
constitution  of  this  court,  centuries  ago,  under  all  the  changes 
that  have  taken  place  in  commerce,  national  intercourse,  and  mu- 
nicipal jurisprudence,  should  govern  us  at  this  day.  Whether 
the  power  now  claimed  for  the  admiralty  was  formerly  pos^ 
sessed  by  that  court  in  England  or  not,  I  must  leave  in  the 
uncertainty  and  obscurity  in  which  ages  of  darkness  have  in<- 
volved  it;  but  it  seems  to  me  to  be  sufficiently  clear,  that  the 
suggestion  that  the  admiralty  in  England  still  possesses  it,  is 
altogether  without  foundation.  The  case  of  Ouston  v.  Hebden^ 
(1  Wilson,  101,)  is  full  and  direct  to  the  point,  that  the  ad- 
miralty has  no  power  to  compel  a  sale  of  a  ship,  on  the  appli- 
cation of  a  part  owner  who  objects  to  a  contemplated  voyage. 
It  may  oompel  security  to  be  given  to  the  dissenting  owners, 
but  cannot  force  a  sale  upon  them,  or  require  of  them  to  buy 
the  shares  of  the  others.  I  have  not  found  any  disapprobation 
of  this  doctrine,  either  by  the  court  of  admiralty  or  by  any 
English  writer  on  the  civil  and  admiralty  law;  on  the  con- 
trary Brown,  no  mean  advocate  for  admiralty  jurisdiction, 
gives  the  case  of  Ouston  v.  Hcbdcn  in  his  well  known  work, 
Without  any  kind  of  disapprobation.  Lord  Stowell,  in  the 
case  of  The  Apollo,  (1  Haggard,  306,)  after  stating  the  right 
of  requiring  stipulations,  in  favour  of  the  dissenting  owner  of 
a  ship,  for  her  safe  return,  adds,  <^  there  is  no  case,  either 
within  the  scope  of  my  own  inquiry,  or  which  has  been  dis- 
covered by  tl^  diligence  of  tlie  advocates,  upon  repeated 
ehalleag|8f  given  them  for  that  purpose,  in  which  the  court 
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haa  moved  beyond  these  limits."  I  feel  therefore  fully  war- 
ranted in  saying  that  a  court  of  admiralty  in  England  does  not 
possess  or  claim  the  power  now  contended  for. 

III.  But  if  the  complainants  are  right  in  their  third  point, 
they  must  prevail;  to  wit,  that  whatever  may  be  the  case  in 
England,  our  courts  hold  an  enlarged  maritime  jurisdiction; 
and  with  it,  the  power  now  asked  to  be  exercised.  The  pro- 
position, that  the  admiralty  powers  are  or  ought  to  be  more 
enlarged  in  this  country  than  in  England,  is  too  general  to 
bring  us  to  the  specified  conclusion  now  required;  it  should  be 
further  shown  that  the  enlargement  comprehends  the  power 
in  question.  The  general  ground  is  a  good  foundation  to  build 
upon,  but  the  materials  of  the  fabric  must  be  obtained  from 
established  principles  and  precedents. 

In  the  first  place  it  is  not  pretended,  that  this  power  has 
ever  been  exercised  or  directly  asserted  by  any  court  of 
admiralty  in  the  United  States.  When  I  am  called  upon  to 
wield  a  power  never  before  used,  or  directly  claimed  by  any 
court  of  admiralty,  in  England  or  in  our  own  country,  the 
right  should  be  made  exceedingly  clear,  from  acknowledged 
principles  and  unquestionable  deductions;  and  if  any  difierence 
exists  between  the  law  of  the  United  States  and  that  oi 
England,  on  the  subject,  arising  from  the  nature  of  our  political 
or  judicial  institutions,  it  should  be  brought  home  to  the 
question,  before  the  court  can  presume  to  add  such  a  power  to 
its  jurisdiction.  The  courts  of  admiralty  in  England  may 
have  been,  at  one  period,  too  much  constrained  by  the  watch- 
ful and  rigorous  jealousy  oi  the  common  law,  but,  on  the  other 
hand  the  civilians  have  not  been  without  ambition  to  extend 
their  dominion;  and,  having  the  field  very  much  to  themselves 
on  the  continent,  they  may  draw  us  over  a  wide  range,  if 
we  follow  them  implicitly.  By  hastily  disregarding  the  doc- 
trines of  the  English  courts,  in  favour  of  the  apparent  con- 
venience of  the  civil  law,  we  shall  disturb  the  harmony  of 
our  system  of  jurisprudence,  which  has  been  essentially  derived 
from  that  of  England,  and  follows  it  in  its  leading  arrangements. 
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Let  us  be  gOTerned  by  a  sincere  desire  to  direct  and  regulate 
both  jurisdictiobs  by  the  great  ends  of  public  convenience^ 
and  individual  justice,  without  r^ishly  removing  established 
limits  and  landmarks. 

How  have  the  complainants  proved  that  the  admiralty  courts 
of  this  country  possess  a  jurisdiction  so  enlarged  as  to  embrace 
the  power,  now  expected  to  be  used  in  their  behalf?  They  have 
not  shown  any  actual  exercise  of  such  a  power,  nor  any  asser- 
tion of  it,  but  have  endeavoured  to  deduce  it  from  some  general 
observations  made  by  most  respectable  judges;  to  wit,  Judges 
Story,  Peters  and  Winchester.  If,  indeed,  such  names  shall  be 
found  to  support  their  pretensions,  they  will  be  strongly 
fortified. 

The  general  expressions  of  Judge  Peters,  in  the  case  of  Jen- 
nings V.  Carson,  (1  Peters  Adm.  Dec.  7,)  that,  <^  acting  in  a 
national,  and  not  a  dependent  capacity,  I  cannot  conceive  that 
we  are  bound  to  follow  the  practice  in  England,  more  than  that 
of  our  own,  or  any  other  nation,"  furnish  nothing  by  which  we 
can  obtain  the  least  hint  of  his  opinion  upon  our  question.  In 
the  case  of  Willings  v.  Blight,  (2  Peters  Adm.  Dec.  288,)  a  peti- 
tion was  preferred  to  permit  the  majority  of  owners  to  proceed 
with  the  brig  Amelia  on  a  certain  voyage,  after  giving  stipula- 
tion for  the  value  of  the  recusant  owner's  share.  The  court 
clearly  thought  the  case  was  one  of  admiralty  jurisdiction.  It 
is  stated  that  the  recusant  owner  would  neither  sell  at  a  reasona- 
ble appraisement,  nor  make  advances  for  the  outfit  The  judge 
says  that,  ^whether  a  minority  {the  case  of  equality  is  not 
given)  shall  or  shall  not  be  compelled  to  sell,  has  not  been  here 
judicially  decided."  He  then  quotes  passages  already  noticed, 
firom  MoUoy,  taking  them  from  the  Treatise  on  Sea  Laws  and 
Beawe's  Lex  Mercatoria,  into  which  work  they  are  carried 
firom  MoUoy.  The  judge,  however,  is  so  far  from  intimating 
an  opinion  that  a  compulsory  sale  is  the  proper  remedy  for  the 
obstinacy  of  a  recusant  part  owner  of  a  ship,  that,  in  conclu- 
sion, he  says,  ^b  privation  of  freight,  the  fruit  and  crop  of  ship- 
ping, seema  therefore  to  be  an  appropriate  mulct  on  indolent. 
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peryerse  or  negligent  part  owners."  He  adverts  to  no  distino* 
tion  of  majorities  or  minorities. 

Nor  can  I  discover  in  the  laborious  and  learned  investigation 
of  admiralty  jurisdiction,  by  Judge  Winchester,  in  the  case  of 
Stevens  v.  The  Sandwich,  (1  Peters  Adm.  Dec.  233,)  any  thing 
which  warrants  us  in  concluding  that  he  maintained  that  juris* 
diction  to  the  extent  now  claimed.  He  says  that  <<a  dispute 
between  part  owners,  whether  a  ship  shall  be  sent. to  sea,  is 
cognisable  in  the  admiralty;'^  and  assuredly  so  it  is,  but  the 
manner  in  which  the  court  nuy  interfere  in  such  case,  is  not 
suggested  by  the  judge;  and  we  must  suppose  he  alludes  to  the 
usual  and  unquestioned  mode  of  demanding  security  for  those 
who  dissent  The  subsequent  general  view  of  admiralty  juris- 
diction, and  the  matters  subject  to  it,  are  equally  unsatisfactory 
to  guide  us  to  his  opinion  on  the  particular  point  here  in 
dispute. 

To  show  the  approbation  of  Judge  Story,  of  the  doctrines 
of  the  counsel  for  the  complainants,  we  are  referred  to  his 
celebrated  opinion  in  the  case  of  De  Lovio  v.  Boit,  (8  Galli* 
son  398. )  1  have  carefully  perused  this  profound  and  exten- 
sive investigation  of  the  nature  and  extent  of  the  admiralty 
rights  and  powers,  which  is  certainly  conducted  with  the  most 
liberal  disposition  towards  them,  but  I  have  seen  nothing  in  it 
from  which  I  can  conclude,  with  the  counsel  for  the  complain- 
ants, that  if  this  application  were  made  to  that  learned  judge, 
he  would  not  hesitate  to. grant  the  prayer  of  the  petition.  In 
page  463  of  that  ease.  Judge  Story  says,  that  the  admiralty 
exercises  undisturbed  jurisdiction,  and  entertains  suits,  first,  for 
possession  of  ships,  and,  secondly,  upon  controversies  among 
part  owners  as  to  the  employment  of  ships.  The  distinc- 
tion taken  by  the  counsel  of  the  respondent  is  here  recog- 
nised. No  intimation  is  given  of  any  power  in  the  admiralty 
to  take  a  ship  from  one  owner  and  deliver  her  to  another;  nor 
to  compel  an  unwilling  partner  to  sell  his  share  at  an  app^'aiae- 
ment  to  be  made  by  others.     The  court  will  take  care  that  she 
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shall  be  employed,  and  when  the  party  deairous  of  employing 
her  offera  to  his  aaaociate  the  usual  aecority,  both  the  policy  of 
the  law  and  the  interest  of  the  individual  are  sufficiently 
l^arded  and  protected.  I  must  confess  that  I  do  not  see  how 
this  policy  or  this  question  can  be  aflected  by  majorities  or 
minorities  of  ownerriiip,  except  so  far  as  they  may  influence 
the  judgment  and  discretion  of  the  court  in  the  exercise  of  its 
power.  The  doctrine  of  Valin  is,  that  where  there  is  a  majority 
against  the  voyage,  it  shall  not  proceed  by  reason  t>f  the  respect 
paid  to  the  majority;  and  yet  this  majority  are  to  be  made  to 
submit  to  the  stronger  compulsion  of  a  forced  sale  of  their 
interest  The  reason,  which  is  the  foundation  of  this  extraor- 
dinary interference  of  the  court,  applicable  to  no  other  joint 
property  but  ships,  is,  to  prevent  the  obstraction  of  commerce 
and  navigation,  in  which  the  whole  community  have  an 
interest;  but  this  reason  cannot  be  applied  to  a  case  like  the 
present,  where  the  whole  dispute  between  the  owners  is  for  the 
possession  of  the  vessel,  and  tlie  party  actually  in  possession 
desires  to  send  her  to  sea,  and  ia  willing  to  secure  the  rights  of 
his  associate.  On  what  principle  can  we  compel  a  sale  of  the 
vessel  in  such  a  case,  even  if  it  were  admitted  that,  abstractedly, 
the  power  exists  in  the  admiralty? 

Too  much  time  has  already  been  occupied  by  me,  on  this 
oecaaioD,  or  it  might  have  been  useful  to  have  examined  tlie 
various  parts  of  Judge  Storv's  opinion,  which  have  been  su{^ 
posed  to  support  the  present  application.  It  is  not  necessary, 
or  I  should  not  have  omitted  it,  however  prolix.  The  Judge 
certainly  does  reject  decidedly,  in  which  I  concur  with  him, 
any  binding  authority  of  the  common  law  decisions  in  England 
upon  this  subject.  1  agree  with  him  that  <<  we  are  at  liberty  to 
re-examine  the  doctrines,  and  to  construe  the  jurisdiction  of 
the  admiralty,  upon  enlarged  and  liberal  principles.''  But  we 
are  not  to  conclude  from  this,  that  we  are  to  set  no  limits  to 
it;  or  that  we  may  do,  under  it,  any  thing  that  may  seem  to  be 
convenient  in  any  particular  case;  nor  yet  that  we  ahould  not 
cautiously  respect  the  English  decisions  by  great  and  learned 


ao  NOVEMBER  SESSIONS,  1628. 

Davifl  and  Brooka  «.  Tke  Seaeea. 

men,  tainted  perhaps,  but  not  blended  or  corrupted,  by  preju- 
dice. We  must  look  to  established  principles  and  precedents 
to  guide  us,  and  when  the  wisdom  and  experience  of  legtsbtors 
and  jurists  have  found  it  good  and  expedient  for  the  public 
convenience,  and  the  due  administration  of  justice,  to  establish 
different  tribunals  for  different  subjects  of  controversy,  giving 
to  each  its  boundaries;  it  is  the  duty  of  those,  who  are  called 
upon  to  administer  the  law,  to  do  it  in  the  manner  prescribed 
to  them;  to  keep  within  the  allotted  sphere  of  their  operations; 
and  not  to  believe,  that  because  what  is  required  of  them  may 
be  convenient  or  just  in  itself,  it  may  therefore  be  done  by  them. 

What  would  be  the  opinion  of  the  learned  Judge  on  this 
case,  we  can  only  conjecture  from  his  past  adjudications;  and 
in  them  there  is  nothing  that  direcdy  or  by  inference  bears 
upon  it  It  is  worthy  of  remark  that  in  his  edition  of  Abbott  on 
Shipping,  the  case  of  Ouston  v.  Hebden  is  twice  referred  to  as 
authoritative  law;  and  he  does  not  intimate  any  disapprobation 
•f  the  decision,  or  make  a  suggestion  that  a  different  law  pre- 
vails, or  ought  to  prevail,  in  the  United  States.  Nor  can  this 
be  attributed  to  inadvertence,  as  he  has  a  note  on  this  subject, 
in  which  he  refers  to  the  case  of  Willings  v.  Blight,  and  to 
2  Brown's  Civil  and  Admiralty  Law,  131. 

A  few  words  will  suffice  for  the  second  or  alternative  pray- 
er of  the  complainants,  that  they  shall  be  permitted  to  send 
the  brig  to  sea  with  a  master  appointed  by  themselves;  that  is, 
that  the  respondent,  an  equal  part  owner  with  themselves,  in 
full  and  lawful  possession  of  the  vessel,  shall  be  wholly  dis- 
possessed of  her,  both  as  owner  and  master;  and  that  she  shall 
be  put  under  the  exclusive  control  and  power  of  the  petitioners. 
This  has  not  been,  and  could  not  be,  strongly  insisted  upon.  It 
would  be  an  exercise  of  power  beyond  even  the  sale  of  the  ves- 
sel, for  which  no  principle  or  precedent  has  been  shown.  In 
the  case  of  a  sale,  the  proceeds  would  come  into  the  hands  of 
the  court  for  those  concerned;  but  this  application  would 
deprive  the  respondent  of  a  property,  clearly  his  own,  and  a 
possession  certainly  lawfiil,  to  put  both  into  the  hands  of  those 
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whoae  rights  and  interests  are  no  greater  than  his  own;  and 
from  whom  he  can  have  no  better  security  than  he  is  willing 
to  give  them.  In  such  circumstances  his .  possession  must 
prevail;  and  I  know  of  no  power  in  this  or  in  any  court  to 
deprive  him  of  it,  and  transfer  it  to  his  co-partners. 

I  mean  to  decide,  only,  the  case  in  hand.  On  the  questions, 
whether  a  minority  shall  or  shall  not  be  compelled  to  sell,  said, 
by  Judge  Peters,  to  be  undecided;  or  whether  a  majority 
refusing  to  fit  out,  shall  be  so  compelled;  or  an  equal  owner 
refusing  to  give  stipulations;  I  am  not  called  upon  to  give  my 
opinion,  more  direct  than  was  necessarily  incidental  to  the  course 
of  my  argument. 

On  this  case  it  is  my  opinion  and  decree,  that  neither  of  the 
prayers  of  the  petitioners  can  be  granted,  and  that  their  petition 
be  dismissed  with  costs;  and  further  that  the  respondent  have 
leave  to  send  the  said  brig  to  sea,  first  entering  into  stipulations 
for  the  safe  return  of  the  same. 


Epward  Wilson  and  Johh  Richabds^ 

V. 

Ths  Brio  Mabt,  Dodd  Mastxb. 

1.  Tie  maiter  may  confine  a  refiraetory  leaman  on  board  of  his  veaiel*  infliet 

reaaonaUe  personal  correction,  or  discharge  him  withoat  payment  of  his  wages, 

aeoonfing  to  the  enormity  of  his  gffisnce. 
8.  The  practice  of  imprieoning  disobedient  seamen  in  foreign  gaob  is  of  donb^ 

fill  legality,  and  to  be  ezonsed  only  by  a  strong  case  of  necessity. 
31  If  the  imprisonment  of  a  seaman  in  a  foreign  port  is  improper,  th^  expense* 

€)f  it,  or  of  the  employment  of  a  person  in  his  stead,  are  not  to  be  dedocted 

fixND  his  wages. 
4  Tlieadfioeof  an  AmerioanCbnsulfinaftieignportigrrevtothemasCerofa 

Teasel  no  justification  fiy  an  illegal  act 

'I^HS  libellanta  were  seamen  on  board  of  the  American  Brig 
Mary^  which  arrived  in  the  harbour  of  Port-au-Prince  on  the 
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S8th  Augwity  1828,  and  remained  there  until  the  22d  October, 
following.  On  several  occasions,  while  the  brig  lay  in  port, 
the  crew  were  guilty  of  much  insubordination,  and  the  captain, 
after  consulting  the  American  commercial  agent,  as  he  alleged, 
caused  the  libellants  to  be  confined  in  the  common  gaol.  This 
was  done  more  than  once,  and,  the  last  time,  for  a  period  of 
three  weeks,  during  which  a  person  was  employed  to  do  their 
work.  On  the  arrival  of  the  vessel  at  Philadelphia  on  her  re» 
turn,  the  captain  refused  to  pay  the  libellants  the  full  amount  of 
their  wages,  having  deducted  therefrom,  and  charged  them 
with,  the  whole  expenses  incurred  on  account  of  their  impriaon- 
ment  at  Port-au-Prince,  and  the  sum  paid  to  the  person  em- 
ployed there  in  their  stead.  The  present  proceeding  was  in- 
stitoted  to  recover  the  sum  thus  withheld. 

On  the  12th  December,  1828,  the  case  was  argued  by  Gmiir- 
HBLL  for  the  libellants,  and  Phillips  for  the  respondent 

Judge  HopKiNsoN  delivered  the  following  opinion: 

The  practice  of  imprisoning  disobedient  and  refractory  sea- 
men in  foreign  gaols  is  one  of  doubtful  legality.  It  is  certainly 
to  be  justified  only  by  a  strong  case  of  necessity.  It  is  not 
among  the  ordinary  means  of  discipline  put  into  the  hands  of 
the  master.  I  am  inclined  to  think  there  should  be  danger  in 
keeping  the  ofiender  on  board,  or  some  great  crime  committed, 
when  this  extreme  measure  is  resorted  to.  It  should  be  used 
as  one  of  safety,  rather  than  discipline,  and  never  applied  as  a 
punishment  for  past  misconduct  The  powers  given  by  the 
law  to  the  master,  to  preserve  the  discipline  of  his  ship,  and 
compel  obedience  to  his  authority,  are  so  strong  and  full,  that 
they  can  seldom  fail  of  their  efiect:  th^  should  be  n  clearly  in- 
sufficient, before  we  should  allow  the  exercise  of  a  power  which 
may  so  easily  be  made  an  instrument  of  cruelty  and  oppres- 
sion, and  may  be  so  terrible  in  its  consequences.  A  confine- 
ment in  an  unwholesome  gaol,  in  a  hot  and  pestilential  climate, 
may  be  followed  by  death  or  some  disabling  disease. 

In  this  case  the  libellants  were  taken  from  the  prison  when 
the  brig  sailed  on  her  retorn  ;  and  although  one  of  them 
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was  able  to  do  his  duty,  the  other  was  prevented  by  sickness 
for  the  whole  voyage.  1  would  rather  altogether  deny  a  pow- 
er which  can  be  so  seldom  necessary,  than  trust  it  in  hands,  in 
which  it  is  so  likely  to  be  abused,  and  so  difficult  to  be  regu- 
lated. The  master  may,  without  the  aid  of  foreign  police  offi- 
cers and  dungeons,  in  which  he  cannot  control,  even  if  kindly 
disposed,  the  treatment  of  his  men,  take  measures  of  great 
strength  to  enforce  the  discipline  of  his  ship.  He  may  there 
confine  a  rcfi'actory  sailor;  he  may  stop  his  provisions;  he  may 
inflict  reasonable  personal  correction,  according  to  the  enormity 
of  the  offence  and  the  obstinacy  of  the  offender;  and,  if  he  be 
incorrigibly  disobedient  and  mutinous,  he  may  discharge  him, 
and  withal  he  incurs  a  forfeiture  of  his  wages.  A  firm  and  ju- 
dicious exercise  of  these  powers  can  hardly  fail  of  reducing  the 
most  perverse  to  obedience. 

Without  deciding  the  general  question,  whether  the  master 
of  a  vessel  may,  under  any  circumstances,  imprison  a  seaman 
in  the  gaol  of  a  foreign  port,  under  the  control  and  discipline 
of  a  foreign  police  and  its  officers,  for  the  mere  maintenance  of 
his  own  authority,  I  will  examine  the  facts  of  this  case  under 
the  principles  above  mentioned.  (The  Judge  thought  the  evi- 
dence was  not  such  as  to  warrant  the  imprisonment,  and  pro- 
ceeded.) If  the  imprisonment  in  this  case  was  unauthorised, 
the  men  cannot  be  charged  with  the  expenses  attending  it;  es- 
pecially with  their  boarding  which  the  master  was  bound  to 
provide.  Nor  is  it  just  to  forfeit  their  wages;  or,  what  is  the 
same  thing,  charge  them  with  the  pay  given  to  another  hand. 
They  have  been  punished  for  their  misconduct,  by  their  im- 
prisonment, and  to  inflict  these  penalties  would  be  to  double 
the  punishment 

I  will  take  this  occasion  to  notice  an  error  which,  I  fear,  has 
frequently,  as  in  this  instance,  misled  our  masters  of  vessels. 
They  seem  to  believe  that  they  may  do  any  thing,  provided 
they  can  obtain  the  assent  of  the  consul  to  it;  which  assent 
consuls  are  apt  to  give  with  very  little  consideration.  When 
the  master,  on  his  return,  is  called  upon  to  answer  for  his  con- 
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duct;  he  thioka  it  is  enoa^  to  produce  a  oonsalar  certificate 
approving  his  proceedings;  or  to  say,  he  consulted  the  consul, 
or  acted  on  bis  advice.  This  is  altogether  a  mistake.  It  is 
certainly  a  very  prudent  precaution  to  consult  the  consul^  in 
any  difficulty,  and  if  the  case  were  fully  and  fidrly  stated  to 
him,  and  his  advice  faithfully  pursued,  it  would  afford  a  strong 
protection  on  the  cpiestion  of  malicious  or  wrongful  intention, 
but  it  can  give  no  justification  or  legal  sanction  to  an  illegal 
act;  nor  deprive  those,  who  have  been  k^ured,  of  their  l^al 
rights  and  remedies^ 


Davis  anp  Brooks,  ownsbs  of  ons  halv  tbx  Bmmi  Sjbnsca, 

V. 

The  Brio  Seneca,  and  Captain  Henrt  Levelt,  owser 

of  the  other  half. 

1*  An  appeal  liea  from  a  decree  of  the  Diatrict  Coort,  ntamag  aa  order  ftr  the 

aak  of  a  veaael,  on  an  appUcatioii  bj  one  of  two  part  owBeia,wlio  have  aa 

equal  interest. 
S.  After  ao  appeal,  a  veaaelf  which  was  the  subject  of  the  decree  in  the  District 

Coort,  passoa  into  the  custody  of  the  Circuit  Court,  and  is  no  longer  under  the 

control  of  the  former  tribunal. 

On  the  27th  December,  Wharton,  of  counsel  for  the  com- 
plainants in  this  case,  moved  for  leave  to  enter  an  appeal  from 
the  decree  of  the  court,  rendered  on  the  23d  December. 

Chauncet,  for  the  captain  and .  part  owner  opposed  the 
appeaL 

The  complainants  must  show  that  the  decree  made  in  this 
case  is  a  final  decree,  coming  within  the  act  of  Congress.  If 
the  petition  was  for  the  sale,  or  possession  of  the  vessel,  it  was  in 
nature  of  a  possessory  action;  it  was  an  application  to  the  court 
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for  an  order,  which  the  court  has  decided  it  had  no  power  to 
give.  The  twenty-first  section  of  the  act  of  Congress  of  24th 
September,  1789,  contemplates  a  final  decree  in  a  case  in  which 
the  *'  matter  in  dispute  is  of  the  value  of  three  hundred  dollars." 
Is  this  such  a  final  decree?  Is  it  not  rather,  like  the  case  of 
a  debtor  under  the  insolvent  laws?     (1  Story's  Laws,  60.) 

The  former  prayer  of  the  complainants  having  been  refused, 
I  ask  that,  if  this  appeal  be  now  allowed,  the  vessel  shall  be 
liberated  from  the  custody  of  the  officers  of  the  court,  and 
delivered  to  us  on  bail.  The  Guardian,  3  Robinson,  93.  The 
Aurora,  3  Robinson,  133.  The  Ariadne,  2  Wheaton  143.  The 
Grotius,  1  Gallison,  503. 

Wharton,  for  the  appeal. 

1.  Does  the  act  of  Congress  give  an  appeal  in  this  case? 
2,  If  it  does,  is  it  not  a  supersedeas  to  the  entire  decree,  and 
can  the  court  proceed  or  act  upon  that  decree,  as  the  foundation 
of  a  further  order,  such  as  the  respondent  has  asked  for? 

I.  The  provisions  of  the  act  of  34th  September,  1789, 
have  been  referred  to;  but  by  the  subsequent  act  of  3d  March, 
1803,  an  appeal  may  be  taken  where  the  matter  in  dispute  is  of 
the  Value  of  fifty  dollars.    (2  Story's  Laws  905.) 

It  is  incumbent  on  us  to  show — 1.  That  this  is  a  final  decree. 
2.  That  the  matter  in  dispute  is  of  the  value  of  fifty  dollars. 

1.  It  is  certainly  a  final  decree;  for  it  concludes  the  matter 
in  dispute  between  the  parties.  It  decides  the  question  raised 
between  them.  No  further  proceeding  or  decree  can  be  had 
here  in  relation  to  it  It  is  not  preliminary  to  any  further 
action  of  the  court  upon  the  matter. 

2  As  to  the  value.  One  half  of  the  vessel  may  be  taken  to  be 
the  matter  in  dispute;  or  the  profits  incident  to  that  one  half, 
which  may  be  derived  from  the  use  of  it  All  suits  in  the 
admiralty  are  now  for  the  possession  of  property;  or,  to  estab- 
lish liens.  The  right  of  possession  is  itself  a  subject  or  matter 
of  profit  and  property.  In  an  ejectment,  the  object  is  to  obtain 
pOssessioa;  yet  error  lies,  and  the  value  will  be  inquired  into. 
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Sergeant's  Const  Law,  40.  Hall's  Adm.  Pr.  84.  85.  M^Clung 
T.  Silliman,  6  Wbeaton,  59S. 

II.  That  an  appeal  is  an  absolute  supersedeas  to  any  further 
proceeding  by  this  court,  b  not  established.  Sergeant's  Const 
Law,  43, 75, 1 36.  The  Collector,  6  Wheaton,  1 94.  United  Sutes 
y.  Wonson,  1  Gallison,  5.  Anonymous,  1  Gallison,  22.  The 
Grotius,  1  Gallison,  503. 

Chauncet,  in  reply. 

There  must  be  a  substantial  controversy  between  the  parties 
as  to  the  right  of  property  or  possession.  The  matter  must  be 
susceptible  of  valuation,  and  ascertained  to  exceed  fifty  dollars 
in  value.  In  all  cases  submitted  to  the  discretion  of  the  court, 
and  requiring  an  extraordinary  extension  of  its  power,  no 
appeal  is  allowed;  as  in  the  case  of  the  dismissal  of  an  insol- 
vent's petition. 

On  tlie  30th  December,  Judge  Hopkinson  delivered  the  fol- 
lowing opinion: 

The  petitioners  and  the  respondent  are  the  equal  part  owners 
of  the  brig  Seneca.  The  latter  being  master,  as  well  as  part 
owner,  had  possession  of  her,  and  was  about  to  take  her  to  sea, 
against  the  consent  of  the  petitioners.  To  prevent  this,  they 
applied  to  this  court,  praying  that  the  court  would  either 
order  a  sale  of  the  vessel,  or  take  her  from  the  possession  of 
the  respondent,  and  permit  them  to  send  her  to  sea,  with  a 
master  to  be  appointed  by  tliemselves.  The  cause  was  argued 
on  these  points,  tlie  property  being  in  the  custody  of  the  court, 
and  no  application  was  made  by  either  parcy  to  make  any  other 
disposition  of  it,  pending  the  hearing,  or  to  make  any  order  or 
decree  concerning  it,  other  than  a  final  one  on  the  petition. 
The  court  refused  both  of  the  prayers  of  the  petition.  The 
petition  was  dismissed,  but  a  further  order  was  made,  prevent- 
ing the  respondent  from  taking  the  brig  to  sea,  without  giving 
bail  to  secure  her  safe  return,  for  the  other  owners,  in  the  usual 
manner.  The  petitioners  now  ofier  an  appeal  from  this  decree, 
which  is  opposed  by  the  respondent,  who  also  requires  that  if 
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the  appeal  be  allowed,  tlie  vessel  should  nevertheless  be  dis* 
charged  from  the  attachment,  and  restored  to  his  possession,  on 
his  giving  the  usual  bail  to  answer  the  appeal.  On  the  other 
hand,  it  is  contended  by  the  petitioners,  that  the  vessel  must  go 
with  the  appeal  to  tlie  Circuit  Court,  in  the  situation  in  which 
she  DOW  is;  and  that  this  court  can  make  no  order  to  dispose 
of  her  in  the  mean  time,  its  power  over  her  being  paralysed  by 
the  appeal. 

The  case  may  be  called  anomalous,  and  presents  difficulties 
on  every  side.  It  is  obvious  that  to  remove  the  attachment 
from  the  brig,  and  restore  her  to  the  possession  of  the  respon-^ 
dent,  is  to  let  her  go  to  sea  under  his  command  and  control, 
and  to  take  from  the  petitioners  all  the  benefit  they  may  expect 
from  their  appeal;  to  continue  her  under  the  attachment,  is  to 
keep  her  not  only  in  an  useless  but  an  expensive  condition  for 
all  concerned.  If  the  decree  of  this  court  should  be  reversed 
by  the  Circuit  Court,  how  will  the  bail  given  by  the  respondent 
avail  the  petitioners  in  obtaining  the  object  of  their  petition,  to 
wit,  a  sale  or  delivery  of  the  brig  to  themselves.  The  bail 
in  such  a  case  could  not  be  a  substitute  for  the  thing?  But  if 
the  vessel  remains  and  passes  into  the  custody  of  the  Circuit 
Court,  she  will  be  ready  to  meet  the  judgment  of  that  court, 
on  tlie  matter  in  dispute  between  the  parties;  that  is,  to  be  sold, 
or  delivered  to  the  petitioners,  or  to  be  restored  to  the  respon- 
denL  When  the  dispute  is  about  the  ownership  of  property 
as  in  case  of  prize;  or  where  a  lien  is  claimed,  as  in  a  suit  for 
seamen's  wages;  it  is  clear  that  bail  may  answer  for  the  value 
in  one  case,  and  for  the  debt  in  the  other.  But  in  this  case, 
there  is  no  controversy  about  the  ownership  of  the  property, 
nor  is  the  payment  of  any  debt  claimed  from  it;  the  whole 
dispute  goes  for  the  possession  and  we  would  take  from  the 
superior  court  the  power  to  give  the  possession  as  it  may 
adjudge  to  be  right,  if  we  do  not  give  them  the  property  of 
which  the  possession  is  claimed.  In  the  case  that  has  been 
mentioned  of  a  libel  against  a  vessel  as  prize,  whatever  might 
be  done  by  the  District  Court,  pending  the  proceeding,  and 
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while  the  property  is  in  the  custody  of  the  court,  it  seems, 
from  the  case  of  The  Grotius  (1  Gallison,  503),  that  after  a 
decree  pronounced  in  favour  of  the  claimants  and  an  appeal 
taken,  the  property  cannot  be  delivered  to  them  by  the  District 
Court  on  baik  So  in  the  case  of  seamen's  wages,  though  it  has 
been  the  practice  to  relieve  the  vessel  attached,  on  bail  entered 
pending  the  suit,  no  such  indulgence  has  ever  been  allowed, 
as  far  as  I  can  learn,  after  a  decree  and  appeal. 

The  counsel  of  the  respondent  has  insisted  that  as  there  has 
not  been,  in  the  proceedings  of  this  case,  a  strict  attention  to 
form,  he  should  now  have  the  same  advantage  of  clainjing  the 
brig  on  bail,  as  if  he  had  asked  for  it  before  the  decree.  The 
•only  informality  has  been  that  the  answer  to  the  petition  was 
not  reduced  to  writing  and  filed  before  the  argument;  but  it 
was  distinctly  and  substantially  stated  orally  by  the  counsel  for 
the  respondent,  and  reduced  the  dii^ute  to  a  point  so  clear  and 
single,  that  there  could  not  be,  as  there  was  not,  any  misunder- 
standing about  it,  either  with  the  court  or  the  counsel.  To  put 
it  afterwards  in  writing  and  file  it,  was  truly  mere  form.  But 
we  cannot  say  so  of  the  claim  to  discharge  the  vessel  from  the 
process  of  the  court,  and  return  her  to  the  respondent,  which, 
so  far  from  being  matter  of  form,  is  the  sole  and  substantia] 
matter  of  controversy  in  the  case.  I  would  not  be  understood 
to  intimate  that  such  a  motion  would  have  been  granted,  in  any 
stage  of  the  proceeding  in  this  case,  so  unlike  those  in  which 
similar  applications  have  been  granted;  but  merely  to  say  that 
I  shall  decide  the  question  as  it  now  comes  before  me. 

An  appeal  is  given  from  the  decree  of  this  court,  when  it  is 
£nal,and  the  matter  in  dispute  exceeds  the  value  of  fifty  dollars. 
The  appellants  must  have  both  these  points  in  their  favour. 
The  decree  in  this  case,  in  my  opinion,  was  final:  it  dismissed 
the  case  from  the  court;  it  did  all  that  the  court  could  do 
with  it;  it  decided  finally,  as  far  as  it  could,  the  matter  in 
dispute  between  the  parties.  But  it  is  further  necessary  that 
that  matter  should  exceed  the  value  of  fifty  dollars.  Does  this 
snean  the  subject  concerning  which  the  dispute  arises;  or  the 
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question  between  the  parties  in  relation  to  it?    The  subject 
here,  about  which  the  diqtute  has  arisen,  is  a  vessel,  certainly 
o[  more  value  than  that  required  by  the  act  of  Congress;  but 
the  question  between  the  parties  is  not  about  the  property  or 
ownership  of  the  vessel,  but  her  possession  and  employment. 
What  can  we  say  is  the  value  of  this  matter  of  dispute?    In 
the  case  of  the  mandamus  (6  Wheaton,  598)  referred  to  by 
the  petitioners'  counsel,  the  salary,  annexed  to  the  office  in 
diBpatBj  furnished  and  was  taken  as  a  standard  by  which  its 
value  might  be  ascertained  with  sufficient  precision.    We  have 
none  such  here.    So  in  the  case  of  an  gectment,  which  tries 
the  title  as  well  as  the  right  of  possession  in  the  land,  the 
matter  in  dispute  is  susceptible  of  a  satis&ctory  valuation. 
The  right  of  possession  of  this  brig,  the  counsel  of  the  petitioners 
say,  is  a  matter  of  profit  and  property.    If  it  be  so,  yet  the  ques> 
tion  returns.    What  is  its  value?    The  answer  depends  upon 
unknown  contingencies.     Instead  of  being  a  source  of  profit, 
an  object  of  value,  the  possession  and  use  of  the  brig  may  be 
the  means  of  misfortune  and  loss.    It  would  be  difficult  to  fix 
this  question  by  affidavit     She  may  be  employed  on  an  uur 
profitable  voyage;  she  may  or  may  not  be  let  to  freight,  and 
may  therefore  lie  idle;  or  she  may  be  let  to  freight,  which 
in  various  ways  may  be  lost,  as  the  vessel  herself  may  be.     lo 
this  uncertainty,  the  vessel  being  clearly  of  a  sufficient  value 
and  perhaps  the  true  guide,  I  feel  it  to  be  my  duty  to  incline 
in  favour  of  the  appeal,  not  only  because  it  is  a  valuable  right 
to  the  party,  but  from  a  proper  delicacy  in  the  exercise  of  my 
judicial  authority,  for  which  I  should  be  solicitous  not  to  claim 
too  much.    Besides,  if  the  appeal  is  allowed,  improperly,  it 
will  be  dismissed  by  the  Circuit  Court,  with  less  inconvenience^ 
and  delay  than  it  could  be  compelled,  if  improperly  refused. 

The  appeal  being  allowed,  the  question  recurs,  what  is  to 
be  done  with  the  vessel  in  the  mean  time?  I  have  already 
substantially  answered  it  To  deliver  it  to  the  respondent,  or 
as  he  proposes,  on  bail,  I  repeat,  would  be  to  defeat  the  appeal^ 
and  render  it  an  absolute  nullity.     It  would  be  to  execute 
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irrevocablj  the  very  sentence  appealed  from.  •  But  independent 
of  the  effect  of  such  a  proceeding  in  this  caae,  ao  peculiar  in 
its  circumatanceSy  the  opinion  of  Judge  Story  in  the  case  of 
The  Grotius  (1  Galliaon,  503),  fully  confirmed  by  the  Supreme 
Court  in  that  of  The  Collector  (6  Wheaton,  194)  advises  me 
that  I  have  no  power  to  direct  it  ^  After  an  appeal*'  says  the 
Judge,  <<  the  property  is  removed  firom  the  legal  custody  of  the 
District  Court,  and  is  no  longer  subject  to  its  interlocutory 
orders."  Being  removed  from  this  court,  it  must  follow  the 
appeal  and  passes  at  once  into  the  custody  of  the  superior  or 
Circuit  Court;  to  whom  any  application  about  the  disposition 
of  it  must  be  made.  I  am  aware  of  the  inconveniences  of  this 
course  to  the  respondent,  which,  by  the  by,  are  shared  by  the 
petitioners,  as  this  vessel,  in  which  they  are  equally  interested, 
must  lie  useless  to  all  until  the  meeting  of  the  Circuit  Court. 
I  regret  these  inconveniences,  but  can  meet  them  only  by  the 
language  of  Judge  Story,  that  <<it  will  be  for  the  legislature  to 
remove  them  by  giving  authority  to  either  of  the  judges  of 
the  Circuit  Court  to  make  any  interlocutory  orders  respecting 
property  in  its  custody." 

The  order  of  the  court,  in  this  case  is,  that  the  appeal  be 
allowed. 
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The  United  States  of  America 

v. 
Joseph  Bell  and  William  J.  Bell^  executors  of 

William  Bell. 

1.  The  rarety  of  a  consul  for  the  faithful  discharge  of  his  duties,  and  for  his 
truly  aeconntiDg'  for  all  moneys  coming  into  his  possession  by  virtue  of  the 
act  ^  14tfa  April,  1793,  Is  not  responsible  on  acooont  of  moneys  remitted  to 
him  fiir  purpows  not  comprehended  within  his  consular  duties,  as  prescribed 
by  that  act. 

2.  In  a  snit  by  the  United  States  ag'ainst  a  surety,  in  an  official  bond,  the  burden 
of  proof  lies  opontbem,  to  show  that  the  principal  failed  to  discharge  the  duties 
•f  hiA  office. 

jThis  was  a  suit  on  a  bond  dated  on  the  19th  June,  1806, 
in  which  Maurice  Rogers  was  the  principal,  and  William  Bell 
his  surety.  It  appeared  that  Maurice  Rogers  had  been  appointed 
a  consul  of  the  United  States  in  a  foreign  port,  and  the  condi- 
tion of  this  bond  was,  <Uhat  he  should  faithfully  discharge  the 
duties  of  his  office,  according  to  law,  and  also  truly  account  for 
all  moneys,  goods  and  effects,  which  should  come  into  his  pos- 
session, by  virtue  of  the  act  of  Congress  concerning  Consuls 
and  Vice-consuls*" 

On  the  17th  February,  1829,  the  case  came  on  for  trial  before 
Judge  HoPKiNSON  and  a  special  jury.  It  was  argued  by  Inoer- 
80I.I.,  District  Attorney,  for  the  United  States,  and  Binnkt 
for  the  defendants. 
6 


J 
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The  question  substantially  was,  whether  Maurice  Rogers  had 
truly  accounted  for  all  moneys  received  by  him  as  consul.  It 
appeared  that  he  had  received  from  the  treasury  of  the  United 
States,  by  several  payments,  the  sum  of  three  thousand  and 
fif^-two  dollars  and  sixteen  cents,  and  he  was  credited  with 
disbursements  to  the  amount  of  one  thousand  three  hundred 
and  litnety-eight  dollars  and  seventy-eight  cents.  The  suit  was 
brought  for  the  balance  with  interest  It  was  contended,  on 
the  part  of  the  defendants,  that  the  money,  thus  paid  to  Rogers 
by  the  United  States,  was  not  received  by  him  officially,  as  a 
consul;  that  it  did  not  come  into  his  possession  by  virtue  of  his 
office,  or  by  virtue  of  the  laws  of  the  United  States;  that  the 
law  referred  to,  of  14th  April,  1792,  (1  Story's  Laws,  235,) 
makes  it  the  duty  of  consuls  to  take  possession  of  the  personal 
estate  left  by  any  citizen  of  the  United  States,  who  shall 
die  within  their  consulates,  leaving  there  no  legal  representa- 
tive ;  but  that  no  other  money  or  effects,  except  in  the  case  of 
a  stranded  vessel,  are  mentioned  or  intended  by  the  act  to 
come  into  his  hands,  or  can,  officially,  and  by  virtue  of  the  act, 
be  in  his  possession.  Of  consequence,  the  condition  of  the 
bond  taken  under  the  act,  has  relation  only  to  such  moneys  and 
effects  as  are  specified,  and  not  to  any  sums,  which  the  treasury 
of  the  United  States,  for  other  purposes,  and  to  any  amount, 
may  remit  to  their  consuls. 

Judge  UoPEiNSON  delivered  the  following  charge  to  the 
jury; 

The  question,  under  the  issues  in  this  case,  is,  whether  the 
money  received  by  Rogers  from  the  treasury  of  the  United 
States,  for  which  this  suit  is  brought,  came  into  his  possession 
by  virtue  of  his  office  as  a  consul  of  the  United  States,  under 
the  laws  of  the  United  States.  If  it  did  so  come  into  his  pos* 
session,  it  is  not  denied  that  he  has  not  faithfully  discharged  the 
duty  of  his  office,  by  truly  accounting  for  this  money;  and  that 
the  bond  is  forfeited  and  the  defendant  liable. 

By  the  fourth  section  of  the  act  of  28th  FetHtiary^  1803, 
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(2  Story's  Laws,  883,)  it  is  made  the  duty  of  the  oonsub  to  pro* 
▼ide  for  the  mariners  and  seamen  df  the  United  States,  who 
may  be  found  destitute  within  their  districts,  suffieient  subsist* 
ence^  and  passages  to  some  port  of  the  United  States,  ^  at  the 
expense  of  the  United  Stsiea."  The  performance  of  thb  duty, 
which  is  strictly  official  according  to  law,  and  indeed  pre* 
scribed  by  the  act  under  which  the  bond  was  taken,  obviously 
requires  money,  and  it  may  be  to  a  considerable  amount;  and 
from  whence  is  it  to  be  supplied,  unless  by  the  treasury  of  the 
United  States?  The  consul  acts  but  as  the  agent  of  the  United 
States;  the  payments  are  to  be  made  for  and  on  their  account; 
and  no  agent  is  bound  to  make  advances  for  his  principal,  unless 
by  a  special  contract  between  them.  The  United  States  are 
bound  to  furnish  their  consuls  with  the  funds  necessary  to  pro- 
vide for  destitute  seamen,  in  the  manner  directed  by  their  laws; 
and  if  the  moneys,  in  this  case,  paid  by  the  United  States  to 
Mr.  Rogers,  were  paid  to  him  for  the  purposes  mentioned  in 
the  act,  to  be  applied  to  the  relief  of  destitute  seamen,  it  b  my 
opinion  that  they  came  into  his  possession  by  virtue  of  his 
office,  and  under  the  laws  of  the  United  States.  But  if  they 
were  remitted  to  him,  for  other  objects  and  purposes,  not  com- 
prehended within  his  consular  duties,  as  prescribed  by  the  act 
of  Congress,  under  which  the  bond  was  taken;  then,  although 
ha  is  a  debtor  to  the  United  States  for  the  amoont  due,  they  are 
not  such  moneys  as  the  sureties  in  this  bond  can  be  oaUed  upon 
to  account  for.  This  is  a  question  of  fact  for  the  deeisioo  of 
the  jury.  The  account  itself  is  the  only  evidence  produced  to 
show  the  nature  and  object  of  the  advances;  and  they  do  not 
specifically  appear  there.  The  jury  must,  however,  decide  this 
matter  by  the  light  that  is  given  to  them. 

A  question  has  been  made  by  the  district  attorney,  on  which 
party  the  burden  of  proof  is  thrown.  I  think  it  is  on  the 
United  States.  They  assert  and  claim  the  forfeiture  of  the 
bond.  They  aver  that  Rogers  reedived  large  sums  of  money ; 
that  he  did  not  faithfully  discharge  the  duticMi  of  his  offloe;  that 
he  has  not  truly  accounted  for  ^  moneys  wbieh  came  into  bis 
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pooeflsion  by  virtue  of  the  act  of  Congress;  and  it  is  with 
them  to  show,  what  money  did  go  into  his  possession  by  yirtae 
of  the  act;  what  amount,  which  thus  came  into  his  posses- 
sion, has  not  been  truly  accounted  for;  and  in  what  he  has  not 
faithfully  discharged  the  duties  of  his  oflBce.  In  short,  they 
must  make  out  their  ease  against  the  defendant 
The  jury  found  a  verdict  for  the  defendant 


The  United  States  or  America 

V. 

John  Patterson  and  Elizabeth  his  Wive,  anp  Daniei. 
Branlet  and  Mart  his  Wife,  administrators  of  George 
Lewis  Leflbr,  deceased. 


The  United  States  of  America 

V, 

Christian  Brenneman,  John  Forret,  and  Mart  Gossler, 

EXECUTORS  of  THE  LAST  WILL    AND  TESTAMENT  OF  PhILIP 
GrOSSLBR,  DECEASED. 


1.  The  andHor'f  report  of  a  balance  due  firom  a  penon,  aoeoantaUe  fer  pnUic 
monej,  ia  a  goide  to  the  comptroller  as  to  the  amount  to  he  eoed  ibr,  hat  not 
evidence  £ot  the  court  of  the  debt 

3.  A  certified  statement  of  a  balance  doe,  and  the  report  thereof  to  the  compArsUer, 
is  not  such  a  transcript  fix>m  the  books  and  proceedings  of  the  treasury,  as  may 
be  given  In  evidence  under  the  second  section  of  the  act  of  3d  March,  1797. 

1/hess  were  actions  for  debt  on  two  bonds  for  twenty-fitre 
thousand  dollars  each,  dated  on  the  14th  October,  1799.  George 
Lewis  Lefler  and  Philip  Grossler  were  sureties  of  Henry  Miller, 
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the  principal  obligor  in  the  bonds,  and  a  supervisor  of  the  in« 
temal  revenue  of  Pennsylvania.  On  the  final  adjustment  of  his 
account  on  the  25th  September,  1811,  it  appeared  that  there  was 
a  balance  of  five  thousand  and  thirty-seven  dollars  and  forty- 
four  cents,  due  from  him  at  the  time  of  his  death.  To  recover 
this  balance  these  suits  were  instituted  against  the  legal  repre- 
sentatives of  his  sureties. 

On  the  18th  February,  1829,  the  cases  came  on  for  trial, 
before  Judgp  Hopkihson  and  a  q)ecial  jury.  They  were  argued 
by  Ikokbsoll,  District  Attorney,  for  the  United  States,  and 
BnmsT  for  the  defendants. 

The  district  attorney,  to  support  the  claim,  offered  in  evidence 
the  following  document,  certified  by  the  register,  and  authen- 
ticated  under  the  seal  of  the  Treasury  Department 

No.  23,008.  Treasury  DxPARTmNT. 

Auditor's  Office,  July  6M,  1810. 

I  have  examined  and  adjusted  the  account  of  Henry  Miller, 
late  supervisor  of  the  revenue  for  the  district  of  Pennsylvania, 
and  find  that  he  stands  charg^ble  as  follows,  viz. 

To  balance  due  on  settlement  of  his  account  per 

report,  No.  15,877,  $13,723  78 

Peter  Muhlenburg  for  commission  on  10287, 
908  47,  (the  amount  of  duties  and  bonds 
outstanding,  and  cash  in  hands  of  the  col- 
lectors and  inspectors  transferred  to  said 

Muhlenburg)  at  iSl-flifTrP^''^®^^  83,397  32. 
Deduct  amount  charged  on  account  of  said  com- 
mission per  report,  No.  14,504,  82,834  43, 


562  89 


Tench  Coxe,  acting  as  supervisor,  for  commission 
on  $65  70,  (the  amount  of  the  balance 
due  from  officers,  transferred  to  said  Cpxe, 
per  report.  No.  15,877,)  at  l-f^  per  cent 
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which  commission  is  to  the  credit  of  said 

Coxe,  per  report,  No.  29,944,  77 

014,287  44 

I  also  find  that  he  is  entitled  to  the  following 

credits,  viz: 
By  amount  of  ttie  following  warrants  in  favor  of 
the  Treasurer,  viz: 

No.  1669  24,000  00 

1684  2,250  00 

1696  500  00 

1702  2,500  00 

9,250  00 

That  the  balance  due  the  United  States  amounts  to  5,037  44 


JB14,287  44 


As  will  appear  by  the  statement  and  documents  herewith 

transmitted,  for  the  decision  of  the  Comptroller  of  the  Treasury 

thereon. 

R.  HARRISON,  JiuMw. 
To  Gabriel  Ditvall,  Esquire,      > 
Comptroller  of  the  Treasury.  5 

finiKKT  for  the  defendants  objected. 

This  document  is  not  evidence.  Of  the  large  sum  of  thirteen 
thousand  seven  hundred  and  twenty*three  dollars  and  seventy- 
eight  cents,  no  particulars  ure  given.  It  is  brought  here  as  the 
balance  reported  from  a  former  account,  respecting  the  items 
of  which  no  information  is  given,  nor  how  this  balance  is 
made.  The  act  of  Congress  of  the  9d  of  March,  1797,  makes 
a  transcript  from  the  books  of  the  treasury  evidence  in  suits 
between  the  United  States  and  receivers  of  public  money;  but 
a  mere  certified  balance  of  the  account,  in  gross,  is  not  a  tran- 
script from  the  books,  within  the  meaning  and  objects  of  the 
act,  which  intended  that  the  whole  aooount  should  be  submit- 
ted to  the  jury.  (1  Story's  Laws  464.) 
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There  is  besides  another  objection^  If  the  transcript  were 
full  and  in  proper  form,  the  act  makes  it  evidence  only  against 
the  principal  debtor,  or  receiver  of  the  public  money,  and  not 
against  bis  sureties. 

Judg^  HoPKiNSoir,  delivered  the  following  opinion: 

It  is  unnecessary  to  give  any  opinion  on  the  second  point,  as 
the  first  is  sufficient  to  exclude  the  evidence. 

The  first  section  of  the  act  of  Congress  referred  to,  entitled, 
<<An  act  to  provide  more  efiectually  for  the  settlement  of  ac- 
counts between  the  United  States  and  receivers  of  public 
money,"  enacts,  that  when  any  revenue  officer,  or  other  per*- 
son  accountable  for  public  money,  shall  neglect  or  refuse  to 
pay  into  the  treasury  the  sum  or  balance  reported  to  be  due  to 
the  United  States,  upon  the  adjustment  of  his  account,  it  shall 
be  the  duty  of  the  comproUer,  and  he  is  thereby  required,  to 
institute  suit  for  the  recovery  of  the^si^me.  The  reported  bal- 
ance, thus  made  to  the  comptroller,  is  to  be  his  guide  and  in- 
struction for  the  amount  he  is  to  claim,  and  sue  for,  from  the 
delinquent;  and  this  is  the  whole  office  and  efiect  of  the  report 
It  is  the  direction  to  the  comptroller,  but  not  the  evidence 
for  the  court 

The  second  section  of  the  act  provides  the  evidence,  which  shall 
be  received  on  the  trial,  in  proof  of  the  claim,  if  it  fs  judicially 
resisted;  and  then  we  hear  nothing  of  the  report  made  to  the 
comptroller,  on  which  the  suit  is  brought;  but,  for  this  purpose, 
it  is  declared,  that  <<  a  transcript  from  the  books,  and  pro* 
ceedings  of  the  treasury,  certified  by  the  register,  and  authen- 
ticated under  the  seal  of  the  department,  shall  be  admitted  as 
evidence;"  by  which,  I  understand  thcit  the  whole  accounts,  as 
they  appear  in  the  books;  the  elements  out  of  which  the  re- 
ported balance  is  formed;  together  with  all  the  proceedings, 
which  have  been  had  concerning  them,  shall  be  certified,  and 
submitted  to  the  court  and  jury,  that  they  may  judge,  whether 
the  sum  or  balance,  for  which  the  suit  is  brought,  be  fairly 
made  up,  and  is  justly  due;  that  they  may  see  and  determine 
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whether  aoy  unfounded  or  illegal  charges  have  been  made 
against  the  defendant;  or  any  credits  refused  or  omitted,  to 
which  he  is  justly  or  legally  entitled.  A  full  transcript  from 
the  books,  containing  the  accounts,  and  also  of  the  proceedings 
of  the  treasury  in  relation  to  them,  in  admitting  or  rejecting  dis- 
puted vouchers,  charges,  &c.  are  indispensable  to  these  objects; 
they  can  never  be  reached  by  the  mere  exhibition  of  the  balance 
apparent  on  an  adjustment  made,  ex  parte,  by  the  officers  of  the 
treasury,  and  reported  to  the  comptroller  for  his  information  of 
the  amount  claimed  by  the  United  States,  and  for  which  he  is 
to  bring  suit;  but  which  is  the  very  matter  complained  of;  the 
very  adjustment  appealed  from,  by  the  defendant 

The  question  to  be  tried  by  this  jury  is  the  correctness  of 
this  adjusted,  reported  balance;  but  if  it  is  allowed  to  prove 
itself,  what  is  to  be  tried?  If  a  treasury  certificate  that  such  is 
the  balance  reported  to  be  due,  is  enough  to  entitle  the  United 
States  to  a  verdict  and  judgment  for  that  amount,  the  trial  is 
a  mere  pretence;  an  useless  form  which  might  be  dispensed 
with,  and  the  judgment  entered  at  once  on  the  production  of 
the  certificate.  This  cannot  be  the  intention  of  the  law.  The 
whole  cause  of  controversy  must  be  put  into  the  possession  of 
the  court,  as  it  exists  in  the  treasury  department;  and  thereapeii 
thecourt  and  jury  will  pass  their  judgment 

This  construction  is  further  manifest  from  the  fourth  sec- 
tion of  fjie  act  It  directs  that  ^^  no  claim  for  a  credit  shall 
be  admitted  upon  trial,  but  such  as  shall  appear  to  have  been 
presented  to  the  accounting  officers  of  the  treasury,,  for  their 
examination,  and  by  them  disallowed  in  whole  or  in  part'' 
How  appear?  Assuredly  by  the  transcript  from  the  books 
and  proceedings  of  the  treasury.  But  these  thiqgs  will  not, 
and  cannot  appear,  and  the  defendant  will  be  shut  out  from  all 
the  defence  allowed  him  by  the  act,  if  it  be  sufficient  for 
the  United  States  to  produce  a  certificate  of  the  balance  claimed 
by  them,  as  reported  by  their  accounting  officers  to  their  comp- 
troller; which  may  not  be  impeached  by  denial,  nor  penetrated 
by  adverse  testimony;  which  cannot  be  opened  to  admit  credits 
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unjustly  refused,  nor  to  withdraw  charges  unjustly  made; 
which,  in  short,  furnishes  nothing  to  be  tried.  In  other  casesy 
we  have  seen  the  whole  accounts  transcribed  and  produced, 
which  shows  that  it  is  not  the  usag^  of  the  department  to  give 
such  transcripts  as  that  now  o£fered. 

The  evidence  was  rejected,  and  exceptions  were  taken  by 
the  district  attorney. 

The  jury  found  a  verdict  for  the  defendants. 


The  United  States  of  America 

V. 

Henbt  Korn,  administrator  of  James  Hepworth, 

deceased. 

The  legal  principle,  that  actiona  arising  ex  delicto  die  with  the  person,  is 
not  changed  or  affected  by  the  act  of  Congress  which  gives  epecial  bail  in 
aoitibcoogfat  by  the  United  States,  lor  peconiary  penalties. 

1  HIS  was  an  action  brought  for  the  recovery  of  a  penalty, 
alleged  to  have  been  incurred  by  the  intestate  in  his  life  time, 
for  a  violation  of  the  revenue  law.  The  defendant  admitted 
that  the  penalty  was  incurred  by  the  intestate,  but  denied  that 
it  was  recoverable  from  his  administrator. 

The  case  was  submitted,  on  the  question  of  law  involved  in 
in  it,  for  the  opinion  of  the  court,  and  on  the  20th  of  February 
1829,  was  argued  by  Inoersoll,  District  Attorney,  for  the 
United  States,  and  Kebmlb  for  the  defendant 

Ingersoll,  District  Attorney,  cited  the  act  of  2d  March 
1779,  sections  50, 65  (1  Story's  Laws,  617.  630.) 

Eeemle  for  the  defendant 

The  act  of  Congress  makes  only  those  persons  liable  for 
the  penalty  who  have  been  guilty  of  the  offence.  There 
7 


50  FEBRUARY  SESSIONS,  18S9. 

Hie  United  States  o.  Kom. 

18  nothing  in  it  to  extend  it  to  the  representative.  The  cause 
of  action  arises  ex  delicto  and  not  ex  contractu.  The  enact- 
ment, that  the  o&nder  shall  be  held  to  bail  to  answer  to  the 
United  States,  is  on  a  different  principle  fnMn  the  surviving 
of  the  action  to  his  representatives,  and  does  not  alter  the 
nature  or  legal  character  of  the  action.  3  Blackstone  Com. 
302..  3  Bacon  Abr.  97.  1  Corny n  Dig.  461,  tit  Administration, 
B.  15.  Wlieatly  v.  Lane,  1  Saunders,  216.  Hambly  v.  Trott, 
Cowper,  375. 

On  the  27th  February,  Judge  Hofkikson  delivered  the  fol- 
lowing opinion: 

This  action  is  brought  for  the  recovery  of  a  penalty,  alleged 
to  have  been  incurred  by  James  Hepworth  in  his  lifetime, 
charging  that  he  was  knowingly  concerned  and  aided  in  re- 
moving and  securing  certain  goods,  brought  in  a  vessel  from 
a  foreign  port,  without  having  obtained  a  permit  from  the 
collector  and  naval  officer,  for  such  unlading  and  delivery. 
It  is  admitted  that  James  Hepworth  was  guilty  of  this  offence 
and  was  liable  personally  for  the  penalty.  The  only  question 
is,  whether  an  action  for  the  recovery  of  it  may  be  maintained 
against  his  administrator. 

The  English  cases  are  uniform,  confirmed  by  several  in  our 
own  country,  particularly  in  New  York,  that  actions  founded 
in  tort  or  misfeasance,  and  arising  ex  delicto,  die  with  the  per- 
son. I  do  not  think  that  the  law,  in  this  respect,  is  changed 
or  affected  by  the  circumstance,  that  the  aet  of  Congress  gives 
special  bail  in  actions  brought  by  the  United  States  for  pe- 
cuniary penalties,  which  is  the  only  ground  taken  by  the  dis- 
trict attorney  to  maintain  his  suit 

Let  judgment  be  entered  for  the  defendant 
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Th£  United  States  ov  America 

V. 

The  Mechanics'  Bank  of  the  City  and  County  or 

Philadelphia. 

1.  The  prooeeda  of  an  execution  out  of  a  state  court,  being  in  the  sheriff^s  hands, 
and  daimed  both  by  the  pUintiff  and  by  the  United  States,  who  were  also  judf  - 
ment  oredHon,  were  paid  to  the  former  on  his  agreeing  to  pay  them  over  to  the 
latter*  if*  the  said  court'  decided  they  were  entitled  to  them ;  held,  that  assump- 
sit  for  money  had  and  received  will  lie  at  the  suit  of  the  United  States,  in  this 
coart,  against  the  receiving  creditor. 

9.  The  priority  of  the  United  States  gives  no  lien  on  property  under  ezeoutioii 
when  it  aocrned. 

3.  Levy  and  condemnation  under  an  execution  keep  a  judgment  alive,  and  pre- 
serve the  lien  without  a  scire  &cias. 

4.  Land  may  be  sold  under  a  later  judgment,  without  any  impediment  from  an 
earlier  one. 

Jl  HIS  case  was  tried  on  the  18th  February,  1829,  before  Judge 
HopKiNSON  and  a  special  jury,  who  found  a  verdict  for  the 
United  States,  subject  to  the  opinion  of  the  court  on  the  whole 
case.  It  was  argued  by  Inobrsoll,  District  Attorney,  for  the 
United  States,  and  by  Bradtord  for  the  defendants. 

On  the  27th  February,  Judge  Hofkinson  delivered  the  fol- 
lowing opinion: 

The  £aM^ts,  on  which  the  question  in  this  case  arises,  are 
these: 

The  United  States  obtained,  in  this  court,  two  judgments 
against  John  Greiner  on  duty  bonds;  the  first,  on  the  21st 
February,  1825,  for  five  hundred  and  seventy-eight  dollars,  and 
fifty  cents;  the  second,  on  the  2d  May,  1825,  for  one  thousand 
and  ninety-two  dollars  and  forty  cents.  The  greater  parts  of 
these  debts  have  been  recovered;  but  a  balance  remains  due* 
On  the  1st  F^ruary,  1826>  the  United  States,  issued  a  fieri 
facias  on  each  judgment,  which  were  levied  on  the  property  in 
question,  being  certain  real  estate  in  Race  street,  in  the  city  of 
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Philadelphia;  an  inquisition  was  held  and  the  property  con- 
demned under  the  executions.  This  is  the  foundation  of  the 
daim  of  the  plaintiff. 

On  the  other  hand  Stephen  Girard  obtained  a  judgment, 
since  assigned  to  the  defendant,  against  the  same  John 
Greiner,  on  the  27th  October,  1819,  in  the  Supreme  Court  of 
Pennsylvania.  On  the  23d  October,  1820,  a  fieri  facias  was 
issued  on  this  judgment,  which  was  also  levied  on  the  same 
real  estate  in  Race  street.  This  levy,  with  a  condemnation  of 
the  property,  was  returned  to  December  term  1820,  of  the 
Supreme  Court  Under  this  levy  and  condemnation  a  vendi- 
tioni was  taken  out  in  May,  1826,  and  the  property  sold  by  it, 
on  the  17th  of  that  month. 

On  the  13th  February,  1826,  the  insolvency  of  JohnGreiner 
was  declared  by  a  general  assignment  The  money  received 
by  the  sheriff  from  the  sale,  was  paid  by  him  to  the  defendant, 
with  the  consent  of  the  attorney  of  the  United  States,  but  with- 
out any  waiver  of  their  rights.  The  president  of  the  Me- 
chanics' Bank,  on  receiving  the  money  from  the  sheriff,  signed 
an  agreement  to  which  the  United  States  do  not  appear  to  be  a 
party,  which  recites  the  sale  of  the  property,  and  the  claim  of 
the  United  States;  ^  which  claim  is  resisted  by  the  Mechanics' 
Bank,  and  the  point  is  to  be  adjusted  by  the  court,  out  of  which 
the  venditioni  issued,  on  a  case  to  be  stated.^'  It  is  then  agreed 
that  <^  if  the  said  court  shall  decide  that  tlie  United  States  are 
entitled  to  be  paid  the  amount  of  their  claim  out  of  said  money, 
then  the  Mechanics'  Bank  agree  to  pay  to  the  United  States 
the  amount  of  their  said  claim."  No  case  ever  was  stated  for 
the  opinion  of  the  Supreme  Court  of  Pennsylvania,  the  court 
out  of  which  the  venditioni  issued,  nor  does  any  move- 
ment appear  by  either  of  the  parties  to  carry  that  part  of  the 
agreement  into  effect;  but  this  suit  was  brought,  in  this  court, 
by  the  United  States,  to  try,  in  this  way,  the  validity  of  their 
claim  to  the  money  in  question.  The  decimation  calls  for 
money  had  and  received  for  the  plaintiff's  use,  for  money  lent 
and  advanced,  and  on  an  account  stated,  and  a  verdict  has  been 
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rendered  by  consent  for  the  plaintiffs,  subject  to  the  opinion 
of  the  court  on  the  whole  case. 

The  defendant  raises  two  objections  to  the  right  of  recovery. 
1.  That  no  assumpsit,  express  or  implied,  exists  between  these 
parties,  to  maintain  the  suit  2.  That  the  United  States  have 
no  right  to  the  money,  either  on  the  ground  of  the  insolvency 
of  John  Greiner,  nor  by  reason  of  any  laches  on  the  part  of 
the  Mechanics'  Bank,  in  proceeding  upon  their  judgment 

1.  1  am  not  inclined  to  sustain  the  first  objection.  Money 
paid  by  A.  to  B.,  to  be  by  him  paid  to  C,  will  support  an  ac- 
tion by  C.  against  B.  for  money  had  and  received  to  his  use; 
although  there  was  no  promise,  or  direct  privity,  between  G. 
and  B.  This  is  equitably  and  substantially  our  case.  The 
money  in  question  was  locked  up  in  the  hands  of  the  sheriff. 
By  the  consent  of  the  United  States,  without  which  the  de- 
fendant could  not  have  received  it,  and  which  raises  a  consider- 
ation between  them  for  the  promise  now  asserted,  it  was  paid  by 
the  sheriff  to  the  defendant,  not  thereby  changing  the  property, 
or  the  rights  of  the  parties  to  it,  but  to  be  a  deposit  there,  as  it 
would  have  been  in  the  hands  of  the  sheriff,  for  the  party  who 
should  finally  be  proved,  judicially,  to  be  entitled  to  it  It  is 
true,  in  the  receipt  or  agreement  given  to  the  sheriff  by  the 
Mechanics'  Bank,  the  manner  of  obtaining  a  legal  decision  of 
the  difference  is  mentioned;  but  it  is  not  of  the  essence  of  the 
matter;  it  was  never  pursued  by  either  of  the  parties;  nor,  as 
far  as  appears  here,  ever  assented  to  by  the  United  States. 

It  is  said  that  the  United  States  may  have  their  remedy 
against  the  sheriff;  but  how  can  this  be,  when  it  is  agreed  here 
at  the  bar,  by  both  parties,  that  the  sheriff  paid  the  money  to 
the  Mechanics'  Bank,  with  the  assent  of  the  United  States? 
This  action  has  a  very  broad  and  equitable  range;  the  money 
in  question  is  admitted  to  be  in  the  hands  of  the  defendant;  it 
is  admitted  that  he  received  it  under  a  promise  to  account  for 
it  to  the  United.  States,  if  it  should  prove  to  belong  to  them; 
the  bank  received  it  firom  the  sheriff,  knowing  of  the  claim  of 
the  United  States;  knowing  this  they  gave  up  none  of  their 
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righto  tx>  it,  by  consenting  to  ito  being  transferred  from  the 
hands  of  the  sheriff  to  theirs.  I  can  therefore  see  no  objee- 
tion  to  their  foDowing  their  right  and  their  property,  into  the 
hands,  into  which  it  has  come  under  these  circumstances. 

8.  The  substantial  matter  of  controversy  between  these  par- 
ties is  found  in  the  second  point.  No  claim  is  made  by  the 
United  States,  to  be  preferred  to  the  defendant  under  the  pro* 
visions  of  the  act  of  congress,  giving  priority  of  payment  to 
the  United  States,  in  certain  cases.  Indeed  no  such  claim 
could  have  been  supported.  The  Supreme  Court  of  this  state, 
has  decided  in  the  case  of  Wilcocks  t;.  Wain,  (10  Serg.  & 
Raw.  380,)  that  <<  if  the  property  of  the  debtor  has  been  seized 
under  a  fieri  facias,  the  property  is  divested  out  of  the  debtor, 
and  cannot  be  made  liable  to  the  United  States."  This  is  io 
entire  conformity  with  the  decisions  of  the  Supreme  Court  of 
the  United  States. 

The  only  question  then  is  whether  the  Mechanics'  Bank 
have  lost  the  preference,  which  the  priority  of  their  judgment 
would  give  them,  by  any  laches,  so  as  to  let  in  the  judgment 
of  the  United  States  before  them.  The  effect  of  an  execution, 
levied  on  real  estate,  to  continue  the  lien  of  the  judgment,  un- 
der which  it  was  issued,  in  full  force  and  life,  has  several  times 
been  under  the  ccmsideration  of  the  Supreme  Court  of  this 
state;  and  with  direct  reference  to  the  act  of  assembly  re- 
quiring a  revival  of  judgment,  by  scire  facias,  every  five  years, 
to  keep  up  the  lien. 

It  has  been  uniformly  held,  that  the  taking  out  a  fieri  facias, 
levying  it  on  the  lands  of  the  defendant,  and  condemning  them 
by  an  inquest,  all  of  which  were  done  by  the  Mechanics'  Bank 
without  delay,  and  several  years  before  the  judgment  of  the 
United  States,  in  this  case,  are  sufficient  without  a  scire  facias  to 
keep  the  judgment  alive,  and  to  preserve  the  lien  on  the  real 
estate,  thus  proceeded  against 

A  short  review  of  the  cases  will  show  this  to  be  the  establish- 
ed and  unquestioned  law  of  Pennsylvania.  In  the  case  of 
Young  V.  Taylor,  (8  Binney,  228,)  it  was  objected  that  the 
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judgment  had  not  been  revived  within  five  years,  according  to 
the  act  of  assembly,  but  it  was  held  by  the  court,  that  the 
taking  out  a  fieri  &cias,  levying  on  the  goods  and  lands  of 
the  defendant,  and  condemning  the  lands  by  an  inquest,  was 
notice  tantamount  to  a  scire  &cias  under  the  act;  and  sufficient 
to  preserve  to  the  party  the  full  lien  and  benefit  of  his  judg- 
ment. 

In  the  case  of  Cowden  v.  Brady,  (8  Serg.  &  Raw.  505,)  the  eon- 
test  was  between  one  Haye,  a  creditor  of  Brady,  who  had  a  judg- 
ment in  the  county,  where  the  land  lay,  and  one  Cowden,  who 
had  a  prior  judgment  in  another  county,  but  had  issued  a  testatum 
fieri  facias  to  the  county  in  which  the  land  was  situated,  which 
testatum  was  not  followed  up  by  a  sale,  but  ^'grossly  neglected" 
for  several  years.  The  judgment  of  Cowden  was  in  July,  1807; 
his  testatum  fieri  facias  issued  to  August  term,  1809,  and  was 
levied,  and  the  land  condemned.  It  remained  dormant  from  that 
time  until  1813;  and  again  from  1813  to  1816.  The  proceedings 
under  this  execution  being  returned  to  the  court  from  which  it 
issued,  which  was  not  in  the  county  where  the  land  lay,  no  no- 
tice of  them  was  legally  or  actually  given  to  any  body.  Hayeks 
judgment  was  entered  in  March,  1811;  it  was  regularly  and 
promptly  followed  up,  and  the  land  in  question  was  duly  sold 
und^  it,  by  a  venditioni  returnable  to  March  term  1814.  The 
deed  to  the  purchaser  at  this  sale  was  acknowledged  in  June^ 
1814;  and  the  purchaser  took  possession  accordingly.  More 
than  two  years  after  tl\is  sale,  to  wit,  in  April,  1816,  the  land 
was  again  sold  by  a  venditioni  under  Cowden's  judgment 
Here  the  question  of  preference  was,  between  a  judgment  in 
the  connty  of  the  land,  binding  it  with  record  notice  to  all  the 
world;  and  a  fieri  facias  on  a  judgment  in  anather  county,  put 
into  the  hands  of  a  sherifi*,  and  there  neglected  for  several 
years;  indeed  for  two  years  after  tlie  vigilant  creditor  had  sold 
the  land,  under  regular  process  to  a  bona  fide  purchaser,  whose 
rights  and  possession  were  invaded  by  an  ejectment  on  a  title 
derived  firom  this  second  sale.  In  such  a  case  the  court  could 
not  hesitate  to  prefer  the  judgment  of  Haye^  at  the  same  time 
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recognising  the  doctrine,  that  with  due  notice  of  the  judgment 
and  levy,  in  the  county  where  the  land  lies,  the  creditor  may 
safely  indulge  his  debtor,  by  a  postponement  of  an  actual  sale 
of  his  land. 

In  the  case  of  Pennock  y.  McEisson,  (13  Serg.  &  Raw.  144,) 
Judge  Duncan  delivering  the  opinion  of  the  court,  says,  ^  this 
is  a  question  of  immense  importance.  It  is  whether  an  execo* 
tion  returned  <  levied  on  land,'  falls  within  the  provisions  of 
the  act  limiting  the  time,  during  which  judgments  shall  remain 
a  lien  on  real  estate."  The  judge  examines,  with  great  care 
the  act  of  assembly,  and  the  adjudged  cases  bearing  on  the 
point;  and  in  conformity  with  them,  and  the  received  opinion 
and  practice  of  the  bar,  decides,  that  a  levy  on  particular  lands, 
preserves  the  lien  of  the  judgment;  and  that  no  scire  facias  is 
necessary  to  keep  it  alive.  It  cannot  therefore  be  superseded 
by  a  subsequent  judgment,  or  any  proceedings  under  it,  *^  unless 
such  a  length  of  time  had  elapsed  as  that,  by  analogy  to  the 
statute  of  limitations,  a  presumption  of  satisfaction  wouldarise." 

In  the  case  of  Dean  v.  Patton,  (13  Serg.  &  Raw.  341,)  Canan 
bad  two  judgments  against  Clarke;  one  prior  to  Davidson's 
mortgage,  the  other  subsequent  to  it;  writs  of  fieri  facias  were 
issued  under  both  judgments,  and  returned  levied  on  personal 
estate.  Canan  and  Clarke  made  an  arrangement  to  apply  the 
proceeds  of  the  sale  of  the  personal  estate,  not  to  pay  Clarke's 
first  judgment,  but  the  last,  in  order  that  the  proceeds  of  the 
real  estate  might  be  taken  to  satisfy  his  first  judgment,  and  cut 
out  the  mortgage  creditor;  under  such  circumstances,  the  court 
would  not  allow  Canan  and  Clarke  thus  to  manage  the  matter 
between  themselves,  to  the  injury  of  Davidson.  As  Canan  had 
levied  the  execution  of  his  first  judgment  on  the  personal  pro- 
perty of  the  debtor,  he  was  not  permitted  to  withdraw  it,  and 
take  for  it  the  proceeds  of  the  land  sold  by  the  mortgagor.  The 
principal  point  of  this  case  has  no  bearing  on  that  now  before 
the  court;  nor  is  there  any  incidental  observation  made  by  the 
judges,  that  is  not  in  conformity  with  the  principles  of  the  cases 
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No  cases  have  been  produced  by  the  district  attorney,  im- 
peaching or  questioning  the  law  as  given  above.    He  insists 
that  a  man  should   not  be  suffered,  by  issuing  a  fieri  facias 
aud  levying  it,  and  keeping  it  for  ever,  to   bold  all   other 
creditors  ofil    No  such  consequence  will  follow,  as  it  never 
has   been  doubted  in   Pennsylvania,  tliat  a  later  judgment 
may  go  on  to  the  sale  of  the  land,  without  impediment  from 
an  earlier  judgment;  and  although  it  was  long  unsettled,  it  has 
at  last  been  adjudged,  in  the  case  of  the  Commonwealth  v. 
Alexander,  (14  Serg.  &  Raw.  257,)  that  a  purchaser  at  sheriff's 
sale,  under  a  judgment,  does  not  take  the  land  subject  to  a  pre- 
vious judgment,  obtained  against  the  former  owner  of  the  lund, 
unless  it  was  sold  expressly,  subject  to  such  prior  judgment 
The  land  being  thus  sold,  clear  of  the  incumbrance  of  earlier 
judgments,  will  bring  its  full  value;  the  proceeds  are  distributed 
according  to  the  priority  of  the  liens,  and  no  wrong  is  done  to 
any  body. 

I  will  add,  that  when  a  statute,  in  peremptory  and  unequivo* 
eal  terms,  requires  a  notice  of  a  special  description,  given  and 
prescribed  by  the  statute,  I  should  not  be  inclined  to  receive 
any  substitute,  because  I  might  deem  it  equally  good  and 
effectual  for  the  purposes  of  the  statute.  But  the  practice  of 
admitting  what  are  called  tantamount  notices,  has  obtained  too 
firm  a  footing  in  the  courts  both  of  this  country  and  England, 
to  be  now  shaken  without  danger.  I  have  long  doubted 
whether,  if  these  steps  could  be  retraced,  they  would  be  again 
adopted.  If  they  have  accomplished  the  equity  of  particular 
cases,  it  has  been  at  the  expense  of  certainty  in  all;  and  per- 
haps not  without  some  usurpation  of  legislative  authority. 
There  is,  however,  no  instance,  in  which  it  may  be  better  justi- 
fied, than  in  the  decisions  of  the  courts  of  Pennsylvania,  on  the 
matter  here  in  question. 

It  is  my  opinion,  that  the  verdict  rendered  in  this  case  for 
the  plaintifis,  be  set  aside,  and  a  judgment  entered  for  the  de- 
fendant 
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V. 

*    Violet  Primrose  Administratrix  ot  John  PRiMRoax 

DECEASED. 

In  a  8UJt  of  the  United  States,  against  the  administratrix  of  a  surety  in  a  reyenos 
bond,  brought  thirteen  years  after  the  breach,  and  tweWe  years  after  she  had 
settled  her  administration  account,  without  having  had  previous  notice  of  the 
bond  or  forfeiture,  she  was  held  to  be  entitled  to  judgmeDt,  on  pleading  want  of 
assets  and  fiilly  administered. 

1  HIS  case  was  submitted  to  the  court  on  the  pleadings.  It 
was  argued  by  Inoersoll,  District  Attorney,  for  the  United 
Sates,  and  A.  Randali.  for  the  defendant 

On  the  27th  February,  1829,  Judge  Hopkinson  delivered  the 
following  opinion: 

Suit  was  brought  on  a  bond  dated  on  the  19th  April,  1815, 
executed  by  John  Primrose,  in  his  life  time,  as  surety  for  one 
Daniel  Simpson,  with  a  special  condition,  according  to  an  act 
of  Congress,  passed  the  18th  January,  1815,  entitled  <<an  act 
to  provide  additional  revenues  for  defraying  the  expenses  of 
government,  and  maintaining  the  public  credit,  by  laying 
duties  on  various  goods,  wares  and  merchandise,  manufactured 
within  the  United  States."     (2  Story^s  Laws,  1471.) 

The  declaration  charges  that  the  said  Simpson  did  not  con- 
form to  the  requisitions  of  the  said  act  of  Congress,  and  the 
conditions  of  his  said  bond,  and  the  breach  is  laid  on  the  1st  of 
May,  1815. 

On  the  27th  May,  1815,  a  few  weeks  after  the  execution 
of  the  said  bond.  Primrose  died.  His  widow,  the  present 
defendant,  administered  to  his  effects,  and  immediately  called, 
by  a  notice  published  in  the  papers  of  this  city,  on  all  persons 
having  any  claims  on  the  estate,  to  present  their  accounts. 

The  administratrix  then  proceedkl  in  regular  course,  to  file 
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and  settle  her  accounts  in  the  register's  office;  which  settle- 
ment, in  August,  1816,  was  duly  and  finally  confirmed  in  the 
Orphans'  Court  By  this  settlement  a  balance  appeared  to  be 
in  her  hands  of  two  hundred  and  twenty-nine  dollars,  and 
ninety-one  cents. 

The  debts  due  from  the  intestate  far  exceeding  this  sum, 
the  administratrix,  according  to  the  law  of  Pennsylvania, 
applied  to  the  Orphans'  Court  to  appoint  auditors  to  apportion 
and  distribute  this  balance  among  the  creditors,  according  to 
their  respective  rights 

No  further  proceeding  appears  to  have  taken  place  on  this 
application;  for,  in  fact,  the  whole  balance  had  previously, 
to  wit,  on  the  29th  July,  1816,  been  paid  into  the  hands  of 
William  Delany,  attorney  at  law,  and  acting  for  the  creditors. 
According  to  his  receipt  the  money  was  paid  to  them,  <'to 
be  distributed  according  to  the  claims  of  the  creditors,  on 
the  adjustment  of  the  proportions."  Mr.  Delany  has  been 
dead  several  years,  but  several  receipts  have  been  found  among 
his  papers  for  sums  paid  to  creditors,  as  their  dividends  of  the 
estate. 

Things  remained  in  this  situation  until  the  11th  March, 
1828,  nearly  thirteen  years,  when  the  present  defendant 
received  a  note  from  the  district  attorney,  claiming  the 
penalty  of  the  bond,  to  wit,  three  hundred  dollars,  which  was 
followed  by  this  suit,  brought  to  May  Sessions,  1828.  This 
was  the  first  knowledge  the  administratrix  had  of  the  existence 
of  the  bond. 

The  declaration  recites  the  bond,  and  the  condition,  and 
alleges  the  breach  in  the  same  words.  The  defendant  pleads 
*^  nil  debet,"  which  puts  the  alleged  breach  in  issue;  but  it  is 
now  admitted  that  the  bond  was  forfeited.  She  further  pleads 
^want  of  assets,  and  fully  administered  before  she  received 
notice  of  the  obligation  mentioned  in  the  declaration." 

This  exposition  of  the  circumstances  of  the  case,  is  sufficient 
to  show  that  no  devastavit  has  been  committed;  and  the  de^* 
fendant  is  entitled  to  a  judgment 
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Recompense  Hand,  Daniel  Hildreth,  Enoch  Eldrisoe, 
John  Reeve,  Isaac  Smith,  William  CurgiEi  Francis 
Elbertson,  Humfhret  Hughes  assignee  of  Simeon 
Palmer,  Jeremiah  Bennett,  Aaron  Bennett,  Albert 

HcTGHES,   AND  EnOCH  WiLLIS 

V. 

The  Schooner  Elvira  and  her  cargo. 

1.  What  a  pilot  does  beyond  the  limits  of  his  doty  as  such  may  be  the  fbandation 
of  a  claim  for  salvage,  bat  not  such  acts  as  are  within  them. 

2.  If  property  abandoned  by  the  master  and  crew,  be  taken  possessioB  of  by  a  set 
of  salvors;  a  second  set  have  no  right  to  interfere  with  them  and  become  par- 
ticipators in  the  salvage,  unless  it  appears  that  the  first  would  not  have  been 
able  to  effect  the  purpose  without  the  aid  of  the  others. 

8.  The  amount  of  salvage  to  be  allowed  must  be  estimated  by  the  eompooad 
consideration  of  the  danger  and  importanoe  of  the  service;  the  value  of  the 
property  saved  is  an  essential  circumstance  in  estimating  the  latter. 

4.  A  previous  and  contradictory  statement  of  a  witness  may  be  given  in  evidence 
to  impeach  his  credit,  but  not  as  proof  of  the  facts  formerly  stated. 

JL  HIS  case  was  argued  by  P.  A.  Browne  for  the  libellants,  and 
Chauncet  for  owner  and  claimant 

On  the  14th  April,  1829,  Judge  Hofkinson  delivered  the 
following  opinion: 

This  is  a  claim  of  salvage  by  the  owners  and  crew  of  the 
pilot  boat  Leo,  for  services  rendered  to  the  schooner  Elvira, 
by  which  it  is  alleged  she  was  relieved  from  great  danger  and 
distress,  and  brought  safely  into  the  port  of  Philadelphia.  A 
correct  and  careful  understanding  of  the  facts  of  the  caso  is 
peculiarly  indispensable  to  a  just  decision  of  it,  for  every  claim 
of  this  description  turns  on  its  own  circumstances. 

The  argument  of  the  counsel  for  the  libellants  has  been 
mainly  raised  on  the  statement  published  in  a  paper  of  this 
city,  and  furnished  by  John  Seabury,  the  second  mate  of  the 
Elvira,  which  narrates  the  occurrences  of  the  voyage  in  the 
usual  animated  and  exaggerated  style  of  such  communications 
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made  for  the  pablic,  and  not  for  the  more  accurate  purposes 
of  a  judicial  inquiry.  I  cannot  receive  this  publication  as  any 
evidence  of  the  facts  stated  in  it 

John  Seabury  was  examined  as  a  witness  on  behalf  of  the 
respondent;  what,  therefore^he  had  said  or  published  at  another 
time,  was  properly  admitted  to  impeach  or  test  his  credibility; 
and  so  far  but  no  farther  was  it  legal  evidence.  If  a  witness 
at  another  time  has  given  an  account  of  a  transaction  different 
from  that  given  at  the  trial,  he  may  be  impeached  by  proving 
what  he  has  said  at  another  time,  on  the  question  of  his  credit; 
but  you  cannot  substitute  the  other  account  in  the  place  of  that 
which  you  have  discredited,  making  it  thus  the  evidence  of  the 
cause.  In  this  case,  the  difference  is  rather  in  the  force  of  the 
expressions  used,  in  the  colouring  of  the  description,  in  swell* 
ing  exaggerations,  than  in  matters  of  fact  and  essential  im- 
portance. In  a  seaman's  protest  and  reports  the  waves  are 
always  mountain  high,  the  winds  never  less  than  a  hurricane, 
and  the  peril  of  life  generally  impending.  There  may  be 
some  pride  of  authorship  in  these  compositions,  and  the  writer 
may  aim  to  exhibit  his  power  and  skill  in  describing  dangers. 

I  will  take  the  facts  as  they  have  been  given  by  the  wit* 
neases  examined  here;  and  there  is  no  material  variance  between 
those  on  the  one  side  and  on  the  other,  where  they  speak  of  the 
same  transactions. 

The  Elvira  sailed  from  St  Augustine,  in  Florida,  on  the 
8th  day  of  February  last,  loaded  with  live  oak  for  the  Navy 
Yard,  at  Norfolk,  and  bound  for  that  port  She  had  on  board 
the  captain,  the  first  mate,  the  second  mate,  two  hands  before  the 
mast,  two  cabin  passengers  and  seven  steerage  passengers  who 
had  been  employed  in  cutting  the  live  oak.  From  the  8th  to 
the  21st  February  nothing  occurred  that  was  remarkable;  but 
on  the  21st  the  schooner  was  knocked  down  on  her  beam  ends; 
about  8  o'clock  in  the  morning  they  cut  away  the  mainmast; 
the  schooner  righted  and  fell  off  before  the  wind.  On  the  22d 
they  cut  away  the  stauncheons  and  hove  the  deck  load  over- 
board, part  of  which  had  been  previously  washed  off.    On  the 
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morning  of  the  2Sd,  the  foremast  was  carried  away.  They 
then  rigged  two  jury  masts  and  determined  to  put  into  the  firrt 
port  in  the  United  States.  They  could  manage  the  schooner 
with  the  jury  masts  pretty  well;  so  that  they  could  steer  an 
eight  point  course. 

From  the  23d  of  February  to  the  IStfa  of  March|  we  have 
no  regular  or  continued  accounts  of  the  occurrences  that  hap- 
pened. It  seems  that  the  schooner  had  been  blown  off,  and  had 
been  navigated  as  above  stated.  It  is  important  to  be  here 
noticed,  that  the  efiect  of  the  gale  was  confined  to  the  destruc- 
tion of  her  masts  and  rigging;  her  hull  does  not  appear  to  have 
received  any  injury. 

When  she  was  knocked  down  on  the  21st  she  took  in  about 
three  feet  of  water;  but  after  she  righted  and  was  got  before 
the  windy  she  was  cleared  of  this  water  by  the  pumps  and 
leaked  very  little;  about  fifteen  strokes  in  two  hours,  and  this 
came  through  the  deck.  From  the  2 1st  of  February  to  the 
6th  of  March,  the  first  mate  says  they  were  much  fatigued, 
but  after  that  they  were  better  and  thought  themselves  safe. 
On  the  6th  of  March,  a  man  was  washed  overboard,  by  their 
shipping  a  heavy  sea,  which  did  not  hurt  the  vessel.  On  the 
13th  of  March,  they  fell  in  with  the  schooner  Milo,  bound  from 
Carolina  to  New  York,  and  put  on  board  of  her  the  two  cabin 
passengers  and  two  of  the  steerage  passengers,  who,  I  think  it 
was  said,  wanted  to  go  there.  From  the  Milo  they  received 
some  bread  and  beef,  being  all  the  assistance  they  thought 
they  wanted  at  that  time.  On  the  14th  of  March  they  spoke  a 
ship  from  round  cape  Horn,  belonging  to  Nantucket,  but  re- 
quired nothing  from  her.  The  mate  says  that  between  the  23d 
of  February  and  13th  of  March,  they  saw  several  vessels,  but 
did  not  speak  them. 

During  the  period  mentioned,  it  was  blowing  a  considerable 
part  of  the  time,  and  as  an  excuse  for  neglecting  his  log  book, 
the  mate  says  they  had  enough  to  do  to  keep  the  ship  from 
going  to  the  bottom.  This  was  between  the  23d  of  February 
and  the  6th  of  March,  after  which,  he  says,  they  thought  them- 
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aeHves  safe.  On  the  17th  of  March  at  night,  they  made  the 
lights  on  the  Highlands,  and,  but  for  an  unfortunate  change  of 
the  wind,  a  few  hours  would  have  brought  them  to  New  York. 
But  the  wind  came  around  to  the  westward;  and  the  Elvira, 
unable  to  get  to  New  York,  bore  away  for  cape  Henry,  her 
original  destination.  On  the  morning  of  the  19th  they  saw  a 
schooner  to  the  west  of  them,  about  six  miles.  At  11  o'clock 
the  wind  died  away  calm.  In  the  afternoon  about  2  o'clock, 
or,  as  Palmer  the  pilot  says,  about  4  o'clock,  they  saw  a 
small  schooner,  in  the  westward,  which  they  took  to  be  a  pilot 
boat,  and  proved  to  be  the  Leo.  She  was  steering  on  the  wind 
S.  S.  E.,  and  the  Elvira  W.  S.  W.  The  pilot  boat  made  one 
tack  and  fetched  them,  ran  across  their  bow,  launched  a  boat 
and  came  on  board.  There  is  no  material  difference,  I  may 
say,  none  of  any  kind,  between  the  narrative  of  the  mate 
and  that  of  Palmer  one  of  the  pilots.  Palmer  says  the 
weather  was  suspicious,  that  the  sun  was  about  crossing  the 
line,  and  they  generally  look  for  a  breeze.  But  the  fact  was 
that  the  weather  was  good,  and  so  continued  throughout  their 
service.  The  situation  of  the  Elvira  at  the  time  she  fell  in 
with  the  Leo  was,  that  her  masts  and  rigging  were  gone,  but 
they  had  replaced  them  by  jury  masts  and  sails,  under  which 
she  had  navigated  the  ocean  for  three  weeks;  had  been  blown 
off  the  coast  and  returned  to  it;  by  the  aid  of  which  she 
would  have  safely  entered  the  port  of  New  York,  but  for  a 
critical  change  of  the  wind;  and  with  which  she  was  at  that 
moment  making  her  way  under  a  free  sail  to  cape  Henry,  her 
place  of  destination.  Whether  she  would  have  reached  there 
we  cannot  positively  say;  but  we  have  had  no  account  of  the 
wind  or  the  weather  to  render  it  improbable.  I  confess  that  I 
am  not  without  some  doubt,  whether,  in  such  circumstances, 
the  captain  of  the  Elvira  was  justified  in  coming  to  Philadel- 
phia at  all,  and  whether  it  was  not  his  duty  to  pursue  his  course 
to  Norfolk.  He  thought  otherwise  and  may  have  been  right; 
at  any  rate  he  asked  and  accepted  the  service  of  the  libellants 
to  bring  him  to  Philadelphia;  and  he  is  bound  to  pay  for  it 
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What  was  thai  service  in  relation  to  those  who  offered  it,  and 
whose  claim  to  be  remunerated  for  it,  is  now  to  be  decided? 
When  the  Leo  saw  the  Elvira,  the  former  was  running  withafree 
wind  to  her  harbour  within  the  capes  of  Delaware  for  the  night 
Jeremiah  Bennett  first  discovered  the  schooner  from  the  m«8t 
head.  The  Leo  of  her  own  accord,  uncalled  hy  any  signal  from 
the  Elvira,  not  knowing  of  her  distress,  and  perhaps  supposing 
she  wanted  a  pilot  (for  the  Leo  was  a  pilot  boat,  then  actually 
cruising  in  her  vocation)  immediately  brought  towards  the 
Elvira,  making  signals  for  her.  These  signals  were  answered 
by  the  Elvira,  who  waff  then  between  thirty  and  forty 
miles  outside  of  the  capes.  When  the  Leo  came  up  with  the 
Elvira,  she  was  under  low  sail:  the  longest  mast  was  not  above 
twenty  feet  long,  and  she  had  two  masts  with  temporary  sails. 
When  the  pilots  got  on  board,  the  inquiry  was  not  about 
any  danger  or  distress  on  board  the  Elvira,  but  the  usual  salu- 
tation where  are  you  from,  and  where  bound?  The  answer  was, 
from  St  Augustine,  East  Florida,  and  bound  to  Norfolk.  The 
pilot  then  asked  the  master  of  the  Elvira,  if  he  did  not  want  to 
go  into  the  capes  of  Delaware.  The  second  mate,  Seabury, 
says  the  pilots  asked  if  they  wanted  the  assistance  of  their 
boat  Palmer  did  not  go  on  board  the  Elvira,  and  testifies 
nothing  of  this  part  of  the  transaction.  A  negotiation  com- 
menced for  taking  the  Elvira  into  the  Delaware,  the  pilots 
having  declined  to  take  her  to  New  York,  or  cape  Henry,  as 
the  captain  desired;  and  a  line  is  given  from  the  Elvira  to  the 
Leo^  and  both  vessels  proceeded  to  the  capes  of  Delaware, 
the  Leo  towing  the  Elvira,  but  assisted  by  her  sails.  The  wit- 
nesses differ  a  few  hours  about  the  time  they  came  to  anchor, 
within  the  capes^  but  there  is  no  dispute  that  the  weather 
was  good,  the  night  light,  and  no  difficulty,  danger  or  fatigue 
in  the  navigation;  Palmer  says,  <'  we  towed  the  schooner  along 
very  easily.'^  During  the  day  of  the  20th,  the  wind  being  un- 
favourable, they  remained  at  their  anchorage  within  the  capes. 
They  left  there  on  the  21st,  in  the  morning,  and  anchored 
about  three  miles  below  Reedy  Island.    They  got  under  way 
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next  morning  about  eight  o'clock;  and  about  two  or  three 
o'clock,  of  the  same  day,  came  to,  a  little  below  the  Point 
Hoase,  that  is,  about  three  miles  from  this  city,  and  were  at  the 
wharf  in  the  evening.  Both  of  the  mates  assert  that  the  Elvira 
had  on  board,  when  the  Lico  came  to  her,  fifteen  days  of  provi- 
sion of  beef,  bread,  and  water,  although  their  allowance  had 
been  reduced. 

Such  are  the  leading  facts  of  this  case;  and  it  is  by  them, 
that  the  claim  of  the  libellants  must  be  decided. 

The  first  question  is,  whether  the  oflBcial  character  of  the 
libellants,  they  being  pilots  of  the  bay  and  river  Delaware, 
made  it  their  duty  to  do  all  they  have  done  for  the  relief  of  the 
Elvira;  and  whether  under  these  circumstances  they  can  pre* 
sent  themselves  before  the  court  as  salvors.  I  have  no  difficulty 
on  this  point;  nor  has  it  been  insisted  upon  by  the  counsel  of 
the  respondent,  although  very  fully  argued  for  the  libellants. 
The  law  makes  the  true  discrimination.  That  which  a  pilot 
does  in  the  ordinary  course  of  his  duty,  can  never  be  made  the 
foundation  of  a  claim  for  salvage;  and  the  difficulty  and  exer* 
tion  being  more  or  less  in  such  a  case,  can  make  no  difference. 
He  takes  his  chance  for  such  hazards;  he  knows  he  must  be 
exposed  to  them;  and  it  must  be  presumed  that  bis  official 
compensation  is  calculated  on  the  probability  of  such  exposures. 
He  canmot  be  at  the  same  time,  and  in  the  same  act,  a  pilot  and 
a  salvor.  But  he  may  become  the  latter,  for  services  beyond  the 
limits  of  the  duty  of  the  former.  If  when  a  pilot  is  put  on  board 
a  vessel  to  bring  her  into  port,  a  y^olent  wind  arises,  and  she  is 
threatened  with  a  casting  upon  tlie  shore,  assuredly  it  is  the 
duty  of  the  pilot  to  exert  his  utmost  labour  and  skill  to  pre^ 
serve  her:  and  for  so  doing  he  could  not  set  up  a  claim  for  com- 
pensation  as  a  salvor.  On  the  other  hand,  cases  have  occurred, 
and  many  may  be  imagined,  in  which  the  assistance  render^ 
ed  by  a  pilot  is  clearly  beyond  what  could  have  been  re^ 
quired  of  him  by  his  official  duty;  and  which,as  Sir  William  Scott 
says,  <<  may  exalt  a  pilotage  service  into  something  of  a  salvage 
service.^'  I  consider  this  ease  to  be  one  of  that  description; 
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and  that  the  libellants  are  entitled  to  compensation  for  the 
sistance  given  to  the  Elvira,  according  to  the  circumstances  of 
the  case,  and  the  principles  of  law  applicable  to  it  Whether 
a  seaman  can,  in  any  case,  become  a  salvor  for  services  render- 
ed to  his  ship,  in  any  extremity  of  danger  or  distress,  is  another 
question,  upon  which  I  do  not  now  give  any  opinion.  •  Great 
judges  have  differed  about  it,  but  it  is  clear  that  a-  seaman  is 
much  more  closely  bound  to  a  ship  than  a  pilot,  and  his  duties 
to  her  are  far  more  extensive,  permanent  and  severe. 

In  deciding  a  case  of  this  sort,  where  every  thing  k  left  to 
the  discretion  of  the  judge,  I  would  not  exercise  that  diBcra^ 
tion  arbitrarily,  but  hold  it  under  the  control  of  judicial  prin- 
ciples and  precedents.  It  is  true  it  is  difficult  to  find  or  force  a 
rule,  by  which  to  measure  the  quantum  of  salvage.  Circum- 
stances vary  so  infinitely  in  the  degree  of  danger;  in  the  ex- 
tent and  risk  of  the  service;  in  the  value  of  the  property;  in 
the  conduct  and  merit  of  the  salvors,  that  a  standard  cannot  be 
established  to  govern  every  case  that  occurs;  nor  even  fi>r 
classes  of  cases.  There  are  nevertheless  some  general  principles 
and  precedents  which  haVe  grown  out  of  the  experience  of  the 
courts,  and  afibrd  strong  lights  to  guide  us  in  every  new  case. 

I  will  as  briefly  as  it  may  be  done,  take  a  review  of  the 
English  and  American  adjudications  upon  this  subject  This  re- 
view will  be  somewhat  tedious;  but  as  many  decisions  of  high 
authority  have  been  given,  since  the  subject  has  been  agitated 
in  this  court,  it  may  save  us  trouble  in  future,  to  look  to  them 
now. 

The  definition  of  salvage"  given  by  Abbott  is  clear,  compre- 
hensive and  accurate.  It  is  **  the  compensation  that  is  to  be 
made  to  persons,  other  than  those  connected  with  the  ship,  by 
whose  assistance  a  ship  or  its  loading  may  be  saved  from  im- 
pending peril,  or  recovered  from  actual  loss."  A  difficulty 
has  seldom  occurred  in  deciding  whether  any  given  case  viras 
or  was  not  a  case  of  salvage.  The  question  has  generally 
arisen  upon  the  quantum  to  be  allowed.  Now  whether  it  be 
a  case' of  impending  danger,  or  of  actual  loss,  it.  seems  to  be 
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that  the  property  must  be  saved  or  recovered  by  the 
aflsistance  for  which  this  compensation  is  claimed.  We  may 
■ot  perhaps  be  so  rigorous  as  to  say,  that  it  must  be  absolutely 
e^taia,  that  the  prop^ty  was  saved  by  the  assistance  of  the 
salvors,  but  it  should  be  reasonably  probable,  that  this  was  the 
case;  and  that  the  ship  or  cargo  was  preserved  from  loss  or 
dama^  by  their  labour,  skill  and  exertions.  If  goods  are 
abandoned  by  those  whose  duty  it  was  to  take  care  of  them;  or 
if  those  persons  are  unable  to  preserve  and  protect  them,  it 
may  be  correctly  said  they  owed  their  preservation  to  those 
who  came  to  their  aid;  but  it  is  difficult  to  maintain  this  pro- 
position, when  the  proper  guardians  of  the  property  remain 
with  it;  and  have  both  the  ability  and  inclination  to  protect  it 
from  loss  or  damage.  Therefore,  if  property  abandoned  by  the 
BUkster  and  crew  be  taken  possession  of  by  a  set  of  salvors,  a 
aecond  set  have  no  right  to  interfere  with  them  and  become 
participators  of  the  salvage,  unless  it  appears  that  the  first 
would  not  have  been  able  to  effect  their  purpose  without  the 
aid  of  the  others.  The  same  principle  must  apply  to  a  case, 
when  the  master  and  crew  of  the  vessel  are  able  to  effect  the 
purpose  of  preserving  and  bringing  her  safely  in,  without  the 
aid  of  others.  My  main  doubt  throughout  this  case  has  been 
upon  this  point  I  have  not  clearly  seen  the  necessity  of  any 
interference  on  the  part  of  these  salvors.  I  have  not  been 
satisfied  that  the  Elvira  could  not  have  made  her  proper  port, 
or  some  other,  in  safety;  that  she  might  not  have  come  into 
the  Delaware  without  the  assistance  of  the  pilot  boat;  that 
^e  was  **  saved  fit>m  an  impending  peril.''  A  service  may 
be  convenient,  beneficial,  meritorious,  and  not  necessarily,  a 
salvage  service.  I  will  not,  however,  urge  this  objection  upon 
the  libellants.  The  master  of  the  Elvira  thought  proper  to  ac- 
cept the  assistance  o&red  to  him;  and  the  owner  now  is  willing 
to  pay  what  may  be  considered  a  just  and  reasonable  compen* 
sation  for  it  No  exception  has  been  taken  to  it,  on  this  account 
The  respondent  has  met  the  claim  on  liberal  grounds.  It  may 
be  that  the  master  of  the  Elvira  acted  with  a  proper  precaution, 
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and  attention  to  the  interests  of  her  owner,  in  coming  here  to 
refit  A  change  of  weather  might  have  been  apprehended  at 
that  season,  which  would  have  been  dangeroas  to  him;  but  in 
the  actual  state  of  things,  when  he  put  himself  under  the  pro- 
tection of  the  Leo,  his  danger  was  not  pressing  or  apparent 
The  <<  impending  peril"  was  not  immediate,  or  perceptible. 
This  schooner  had  previously  met  with  several  vessel^  hid 
asked  no  assistance  from  any  of  them,  further  than  some  small 
articles  of  provision  and  water;  her  master  and  crew  had  never 
intimated  any  apprehension  of  personal  danger,  nor  any  in- 
tention of  seeking  safety  by  leaving  her.  She  was  sound  and 
tight  in  her  hull,  and  with  masts  and  sails,  with  which  riie 
could  be  pretty  well  managed.  She  had  encountered  and  con- 
quered much  greater  hardships  and  dangers  than  any  that  lay 
between  her  and  her  port;  and  the  fair  presumption  is  that 
she  would  have  reached  it 

We  must  inquire  into  the  quantum  of  salvage  that  should 
be  allowed  in  such  a  case,  according  to  the  principles  ami  prac- 
tice of  admiralty  courts  in  other  cases. 

The  compensation,  which  may  be  justly  allowed  for  this  ser- 
vice, should  be  governed  by  a  compound  consideration  of  the 
importance  of  the  service  rendered,  and  the  danger  and  labour 
to  which  the  salvors  were  exposed  in  rendering  it;  and  the 
importance  of  the  service  depends  upon  the  value  of  the 
property  saved,  and  the  extent  of  the  danger,  which  threatened 
it  With  a  view  to  public  policy  this  allowance  should  be 
weighed  in  a  liberal  scale;  but  with  a  primary  regard  for  the 
unfortunate  sufferer,  whose  protection,  relief,  and  interests  are 
the  true  objects  of  policy. 

It  has  frequently  fallen  to  the  lot  of  Sir  William  Scott,  a 
most  liberal  admiralty  judge,  to  estimate  the  value  of  salvage 
advices,  and  we  shall  see  the  measure  he  has  adopted  in  the 
ease  of  The  Aquila  (1  Robinson,  37.)  In  that  case  the  ship  and 
cargo  were  found  at  sea,  absolutely  deserted  by  those,  whose 
duty  it  was  to  protect  them,  and  a  total  loss  was  certain  unless 
prevented  by  strangers.     The  finders  contended  for  a  property 
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in  the  goods  as  their  own;  and  not  merely  for  a  reward  as 
salyors.  This,  and  several  other  interesting  questions^  were 
discuflsed  in  the  case^  which  are  not  to  our  present  purpose* 
The  rate  of  salvage  is  our  inquiry,  and  in  this  most  desperate 
csBe,  in  which  the  owners  owed  every  dollar  that  was  restored 
to  them  to  the  services  of  the  salvors,  Sir  William  Scott  gave 
them  but  two  fifths;  or  less  than  one  half. 

lo  the  same  volume,  page  306,  the  case  of  The  Joseph  Har- 
vey is  reported.  This  was  the  petition  of  a  pilot  for  salvage, 
in  which  it  was  decided  that  a  pilot  may  render  a  service  to  a 
ship  in  distress,  which  will  entitle  hiin  to  be  considered  some- 
thing of  a  salvor.  The  petitioner  espied  The  Joseph  Har* 
▼ey  under  a  signal  of  distress;  the  wind  blowing  hard;  the 
ivaves  running  high.  He  went  to  her  and  got  on  board  with 
great  difficulty;  this  the  judge  thought  gave  no  claim  to  any 
thing  more  than  common  pilotage.  It  is  not,  says  he,  for  such 
reasons  that  pilots  can  be  entitled  as  salvors;  their  occupation 
<  is  hazardous  firom  its  nature. 

In  the  case  of  The  William  Beckford  (3  Robinson,  355), 
Sir  William  Scott  says;  <<The  principles,  on  which  the 
court  of  admiralty  proceeds,  lead  to  a  liberal  remuneration  in 
salvage  cases;  for  they  look  not  merely  to  the  exact  quantum 
of  service  performed  in  the  case  itself,  but  to  the  general 
interests  of  the  navigation  and  commerce  of  the  country,  which 
are  greatly  protected  by  exertions  of  this  nature.  The  fatigue, 
the  anxiety,  the  determination  to  encounter  danger,  when  neces- 
sary, the  spirit  of  adventure,  the  skill  and  dexterity  which  are 
acquired  by  the  exercise  of  that  spirit,  all  require  to  be  taken 
into  consideration.  What  enhances  the  pretensions  of  the 
salvors  most,  is  the  actual  danger  which  they  have  incurred." 

I  cannot  forbear  to  observe,  that  not  one  of  these  elements 
of  salvage,  so  eloquently  described,  is  found  in  the  case  before 
us.  Neither  fatigue;  nor  anxiety;  nor  courage;  nor  spirit  of 
adventure;  nor  skill  and  dexterity;  nor  the  least  actual  danger. 
In  the  case  of  The  William  Beckford,  the  judge  thought  there 
was  no  peril  of  life,  in  the  degree  contended  for  by  the  salvor's 
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Gounsel;  from  which  expression  we  must  presume  it  did  exist 
in  some  degree;  but  there  was  great  alarm  about  the  possibility 
of  saying  the  ship  after  she  got  upon  the  sand.  It  was 
proposed  to  the  master  to  throw  the  cargo  overboard,  and  he 
acquiesced  in  it,  and  it  was  resisted  by  the  salvors,  who  used 
their  efforts  and  employed  their  skill,  and  the  ship  and  cargo 
were  finally  saved.  These  exertions  were  continued  through 
the  third  day,  and  the  salvors  were  numerous.  A  circumstance 
always,  and  properly  considered.  The  judge  acting  in  so 
strong  a  case  of  labour,  skill  and  service,  and  applying  to  it  the 
liberal  principles  with  which  he  prefaces  his  decree,  gave  to  the 
salvors,  less  than  one  fourteenth  part  of  the  value  of  the  property 
saved;  that  is  something  more  than  one  thousand  two  hundred 
pounds,  on  seventeen  thousand  six  hundred  and  four  pounds. 
In  the  case  of  The  Trelawney,  (4  Robinson,  223)  The  Lord 
Nelson  a  slave  ship  had  recovered  The  Trelawney,  another 
slave  ship,  on  the  coast  of  Africa  from  some  insurgent  slaves, 
who  had  dispossessed  the  master  and  crew  and  set  them  on 
shore.  This  was  done  after  a  severe  conflict,  with  very  des- 
perate persons,  in  which  some  of  the  crew  of  the  Liord  Nelson 
were  wounded.  Without  this  adventurous  effort,  The  Trelaw- 
ney and  her  cargo  would  have  been  inevitably  lost  The  judge 
in  deciding  the  case  says,  he  will  consider  the  value  of  the 
property  and  the  service  performed,  which,  he  adds,  ^  is  to 
be  considered  as  a  rescue  effected  from  pirates,  and,  to  say  the 
least  of  it,  full  as  meritorious  as  recovering  property  out  of  the 
hands  of  a  public  enemy."  On  this  view  he  would  have  given 
salvage  in  as  high  a  proportion  as  directed  by  the  prize  act, 
for  cases  of  recapture  of  war.  But  he  remembers  the  nature 
of  the  trade,  in  which  the  two  ships  were  employed;  their 
common  danger,  and  the  policy  and  duty  of  rendering 
mutual  assistance,  and  not  as  ships  accidentally  rendering 
such  assistance— considerations  having  some  bearing  on  the 
case  before  us.  Under  these  circumstances  the  court  allowed 
one  tenth  of  the  ship  and  cargo,  both  confessedly  saved 
from  total  and  inevitable  loss. 
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In  the  case  of  The  Blendea  Hall  (1  Dodson,  414)  the 
vessel,  loaded  with  naval  stores,  was  separated  from  her  eoa- 
Yoy  by  tempestuous  weather,  by  which  die  was  greatly 
damaged  in  her  hull  and  rigging;  she  was  taken  by  a  French 
frigate,  her  master  and  crew  taken  out,  and  the  ship  scuttled. 
She  ^as  found  in  this  situation,  by  the  packet  Eliza,  who  put  a 
number  of  her  crew  on  board  of  her.  Afterwards,  being  in 
great  peril  from  stormy  weather,  and  in  great  distress,  she  was 
relieved  by  The  Challenge  who  put  men  on  board  of  her,  and 
she  was  brought  to  Pljrmouth.  Sir  William  Scott  gave  one 
tenth  of  the  value  of  the  property  saved  to  the  salvors. 

The  case  of  The  Raikes  (1  Haggard,  246),  was  the  first 
case  of  salvage  service  by  a  steamboat  Lord  Stowell  de- 
clares his  inclination  to  encourage,  as  much  as  possible^ 
similar  exertions,  on  account  of  the  great  skill  and  power  of 
vessels  of  this  description.  The  ship  saved  was  delivered  from 
a  perilous  situation;  there  was  great  alacrity  in  rendering  the 
assistance;  the  steamboat  went  out  from  Dover,  being  sent  for 
on  purpose  to  relieve  The  Uaikes;  she  lay  by  her  all  night  in 
the  month  of  December,  watching  and  attending  her,  and 
finally  broug|it  her  safe  in.  The  vessel  and  cargo  were  estv- 
mated  at  the  value  of  twelve  thousand  five  hundred  pounds^ 
and  the  judge  meaning,  for  the  reasons  stated,  to  be  exceedingly 
liberal,  allowed  the  salvors  two  hundred  pounds.  The  com- 
missioners from  whose  award  this  was  an  appeal,  had  given 
but  one  hundred  and  fifty  pounds. 

These  are  the  leading  English  cases,  and  fix  a  principle  of 
liberality  tempered  by  moderation,  and  a  just  regard  to  the 
rights  of  the  owners  of  property  exposed  to  marine  hazards,  that 
may  be  safely  followed.  The  American  decisions,  on  this  subject, 
do  not  difler  in  their  principles  from  those  cited  from  abroad, 
although  the  allowances  appear  to  be  rather  more  liberal. 

I  shall  refer  to  some  of  the  best  authority.  An  early  and 
leading  case  in  this  district,  is  that  of  La  Belle  Creole.  (1  Peters 
Ad.  Dec.  31.)  Judge  Peters,  who  examined  the  question 
very  carefully,  says  that  the  compensation  is  not  to  be  a  mere 
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quantum  fneruerunif  but  an  exemplary  reward;  comprehend- 
ing a  reward  for  the  risk  of  life  and  property  by  the  salvors; 
labour  and  danger;  and  even  as  a  premium  for  similar  exer- 
tions. He  quotes  the  principle  that  *^  he,  who  has  recovered 
the  property  of  another  from  imminent  danger,  by  great  labour, 
or  perhaps,  at  the  hazard  of  his  life,  should  be  rewarded  by 
him,  who  has  been  so  materially  benefitted  by  that  labour." 
Thus  an  imminent  danger,  great  labour,  hazard  of  life,  and  ma- 
terial benefit,  are  the  ingredients  of  a  meritorious  salvage.  In 
page  41,  the  judge  says,  <<that  the  maritime  law  has  varied  from 
twentieth  to  one  half,  according  to  the  description  and  value  of 
the  articles  saved,  and  the  risk,  labour  and  expense  of  salvage." 
In  this  case  of  The  Belle  Creole,  the  court  allowed  a  salvage 
of  one  third.  The  circumstances  were  these.  The  libel  stated 
that  when  the  saving  ship  fell  in  with  The  Belle  Creole,  she  was 
declared  to  be  sinking;  her  master  desired  the  salvors  to  re- 
main by  him;  the  weather  was  tempestuous;  and  the  captain  and 
crew,  at  their  repeated  solicitations,  were  taken  on  board  of  The 
Amiable.  A  proposition  was  made  to  bum  The  Creole.  Her 
captain  and  crew  declared  when  they  left  her,  that  they  relin- 
guished  and  abandoned  her,  and  every  thing  on  board  of  her; 
she  was  left  without  a  living  person  on  board;  the  next  day  the 
master  and  crew  of  The  Amiable  took  from  her  a  quantity  of 
merchandise,  and  she  was  set  on  fire  at  the  request  of  her  mas* 
ter.  The  answer  admitted,  that  she  was  in  great  distress,  and  in 
danger  of  perishing;  and  the  leading  facts  stated  in  the  libel, 
were  established  by  the  evidence.  She  had  eleven  feet  of  water 
in  the  hold,  when  the  articles  were  taken  out  of  her;  and  one 
half  of  her  cargo  had  been  thrown  overboard,  before  she  fell  in 
with  The  Amiable.  The  judge  speaks  of  her  situation  as  dis- 
tressed and  hopeless. 

In  the  same  volume,  page  48,  is  the  case  of  The  Cato. 
She  was  found  by  The  Alexander  <<in  great  distress,  and 
on  the  point  of  perishing."  Her  master,  crew,  and  part 
of  her  cargo  were  taken  out  of  her,  and  she  was  abandon- 
ed.   A  gross  sum  of  one  thousand  five  hundred  dollars,  was 
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allowed  to  the  aalyors,  being  about  two  fiftha  of  the  property 
aavedi 

The  schooner  Polly^  (1  GalUson,  1349)  with  a  cargo  of  flonri 
was  dismasted  at  sea;  continued  nine  days  under  jury  masts,  and 
was  in  a  very  distressed  situation.  She  fell  in  with  the  Triton, 
on  board  of  which  her  whole  crew  w^t ;  and  which  remained 
by  her  that  day  and  the  following  night  Then  another  ship, 
the  Reserve,  came  up,  and  the  Triton  being  heavily  laden, 
the  captain  and  crew  of  the  Polly  went  on  board  of  the 
Reserve.  The  Triton  left  them;  the  Reserve  took  the 
Polly  in  tow  for  five  or  six  days;  and  during  that  time  took 
out  the  articles  libelled,  having  been  detained  by  this  service  a 
week  on  her  voyage^  Judge  Story,  affirming  the  decree  of 
the  District  Court,  allowed  a  salvage  of  one  third.  Observing 
that  ^  by  the  stoppage,  it  seems  to  have  been  generally  consid- 
ered, that  a  deviation  resulted,  and  of  course  that  the  ship  was 
put  at  the  hazard  of  the  owner." 

In  the  case  of  The  Blaireau,  (2  Cranch,  240,)  two  fifths  were 
allowed  by  the  Supreme  Court  of  the  United  States,  in  a  very 
hopeless  ease,  recovered  altogether  by  the  salvors. 

The  case  of  The  Cora,  (2  Peters  Ad.  Dec.  361,)  was  a  de«^ 
plorable  case  of  distress.  She  was  deserted  by  her  crew, 
with  five  feet  of  water  in  her  hold;  and  brought  into  port 
by  part  of  the  crew  of  The  Ceres  with  great  difficulty;  ex» 
posing  The  Ceres  to  great  danger  from  the  absence  of  so 
many  of  her  hands.  The  men  put  on  board  The  Cora  were 
also  exposed  to  much  danger,  during  a  storm.  In  such  a  case, 
one  third  of  the  gross  amonnt  of  sales,  was  given  to  the  salvors, 
by  the  District  Court,  and  affirmed  on  appeal,  by  the  Circuit 
Court 

The  Maria,  (2  Peters  Ad.  Dec.  434,)  suffered  in  a  storm 
^  00  long  and  so  much,  that  she  became  a  mere  wreck,  and  no 
hope  of  safety  was  left."  One  third  of  the  articles  saved  from 
her  vms  allowed  to  the  salvors.    The  Maria  sunk  and  was  lost 

With  these  precedents  in  dur  view,  I  will  recur  to  the 
ease  of  these  libellants.  I  have  already  shown,  that  the  ^  im- 
10 
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pending  peril,''  if  any  existed,  was  inconsiderable,  uncertain, 
and  distant;  resting  rather  in  apprehension  than  reality.  The 
danger  of  the  original  disaster  had  ^ne  by;  ^  we  thought  oar- 
selves  safe,''  says  the  mate,  and  the  conduct  of  all  on  board 
shows  that  they  really  did  think  so.  Such  being  the  condition 
of  those  to  whom  the  assistance  of  the  libellants  was  tendered 
and  given;  what  is  the  amount  of  the  merit  of  this  assistance, 
in  reference  to  the  labour,  skill,  risk,  and  expense  with  which 
it  was  attended?  When  the  libellants  descried  the  Elvira,  they 
were  cruising  in  their  ordinary  vocation,  looking  out  for  em- 
ployment; they  were,  it  is  true,  without  the  prescribed  limits 
of  their  pilotage  ground,  but  they  had  gone  there  for  their  own 
pleasure  or  profit,  and  not  in  the  service  of  the  Elvira;  at  the 
moment  they  were  steering  for  their  harbour,  within  the  capes, 
for  the  night  They  return  six  or  eight  miles  to  the  Elvira; 
and  this  was  all  the  distance  they  went  out  of  their  way.  They 
made  fast  a  tow  line;  resumed  their  course  to  their  harbour, 
and  came  to  it,  in  fine  weather,  and  with  a  favouring  wind,  a 
few  hours  later  than  they  would  have  done,  had  they  left  the 
Elvira  to  her  fate.  So  far  they  had  endured  neither  labour, 
risk  nor  expense  in  this  service.  On  account  of  a  head  wind 
they  remain  snug  and  safe  in  this  harbour  during  the  next 
day,  which  was  the  20th  of  March;  in  the  morning  of  the  21st, 
they  make  sail  and  proceed  up  the  bay;  and  in  the  evening 
come  to  anchor  about  three  miles  below  Reedy  Island.  The 
next  morning,  at  about  eight  o'clock,  they  are  under  way 
again;  and  come  to,  above  the  Point  House,  that  is,  about  three 
miles  below  the  city,  at  between  two  and  three  o'clock,  in  the 
same  afternoon;  in  a  short  time  they  are  at  the  wharf  in  this 
city.  All  this  was  done  without  one  moment  of  anxiety  or 
danger;  one  effort  of  labour;  and  a  very  small  expense.  The 
sails  of  the  Leo  and  the  Elvira,  acted  upon  by  a  favouring  breeze, 
performed  the  whole  duty,  and  for  aught  we  know,  the  crews  of 
both  vessels  reposed  in  total  inactivity,  during  the  whole  pas- 
sage. In  ccmiing  within  the  capes,  on  the  night  of  the  19th, 
the  libellants  only  did  what  they  would  have  done  for  their 
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own  parpose  and  accommodation:  and  all  they  added  to  their 
labour  in  the  service  of  the  Elvira,  was  the  passage  from 
thence  to  Philadelphia,  and  the  towing  of  her  into  the  capes. 
The  Elvira  appears  to  me  to  have  been  so  entirely  able  to  get 
up  to  the  city  of  herself,  that  I  am  inclined  to  believe,  the  Leo 
accompanied  her,  not  because  her  aid  was  necessary,  but  to 
look  after  her  reward.  When  we  consider  the  rate,  at  which 
these  vessels  came  up  the  bay  and  river,  sailing  frqm  their  an- 
chorage, a  few  miles  below  Reedy  Island,  to  Gloucester  Point, 
a  distance  of  fifty-five  miles,  in  about  seven  hours,  it  is  clear 
the  Elvira  did  not  hang  very  heavily  on  her  conductor,  but 
must  have  been  greatly  aided  by  her  own  sails- in  her  progress. 
I  must  repeat,  that  it  can  hardly  be  doubted,  that  she  could 
have  come  up  of  herself;  that  after  she  got  within  the  capes, 
she  was  no  longer  in  any  danger;  and  that  the  necessary,  in- 
deed the  useful  service,  she  received  from  the  Leo,  ended  on 
their  anchoring  in  their  harbour,  on  the  first  night  It  will  be 
recollected,  that  she  there  got  a  new  anchor  from  the  shore, 
and  her  danger  at  least  was  at  an  end. 

*  In  assessing  the  compensation,  which  should  be  paid  to  these 
libeUants,  we  must  not  overlook  the  great  loss  irretrievably 
sustained  by  the  owner  of  the  Elvira  and  her  cargo,  by  tliis 
disaster.  H^  masts,  sails,  and  rigging  entirely  demolished; 
her  anchor  and  chain  cable  lost;  her  load  thrown  or  swept  over- 
board ;  and  a  voyage  protracted  for  six  weeks,  that  might  have 
been  performed  in  as  many  days.  It  is  perhaps  not  too  much 
to  say,  that  half  of  his  property  has  been  sunk  in  this  misfortune* 
It  would  be  cruel  and  unjust  to  aggravate  so  much  sufiering,  by 
an  extravagant  charge  for  such  inconsiderable  services.  We 
must  not  teach  a  salvor,  that  he  may  stand  ready  to  devour  what 
the  ocean  may  spare;  he  must  not  be  permitted  to  believe,  that 
he  brings  in  a  prize  of  war,  and  not  a  friend  in  distress.  If  he 
has  afforded  his  assistance  to  the  distressed  in  a  proper  spirit, 
he  will  be  satisfied  with  a  just  and  fair  remuneration  for  the 
labour,  liazard,  and  expense  he  has  encountered  in  the  service; 
and  it  is  only  a  proper  spirit  that  we  should  seek  or  desire  to 


M  FEBRUARY  SESSIONS,  18M. 


Hand  and  otben  «.  TIm  Elvinu 


satisfy.  To  this  measure  of  compensation  the  judge,  governed 
by  a  liberal  policy,  will  add  a  reasonable  encouragement,  which 
the  generous  and  humane  will  hardly  need,  to  prompt  men  to 
exertions  to  relieve  their  fellow  men  in  danger  and  distress. 
But  we  must  remember  that  the  policy  of  the  law  is  not  to 
provoke  or  satisfy  the  appetite  of  avarice;  but  to  hold  an  in- 
ducement, to  such  as  require  it,  to  make  extraordinary  efforts 
to  save  those,  who  may  be  encompassed  with  perils  beyond 
their  own  strength  to  subdue.  In  the  present  case  we  can 
hardly  say,  that  any  extraordinary  effort  was  made;  to  take 
a  tow  line  for  a  disabled  vessel,  is  one  of  the  most  ordinary  acts 
of  courtesy  among  seafaring  men. 

I  know  of  no  probable  or  plausible  calculation,  on  which  I 
can  suppose  that  this  pilot  boat,  and  those  on  board  of  her,  could 
have  earned  half  the  amount  tendered  by  the  respondent,  while 
engaged  with  the  Elvira,  and  certainly  they  could  not  have 
earned  it,  with  less  labour,  risk  and  expense. 

I  decree  that  the  sum  of  three  hundred  dollars,  which  is 
above  one  ninth  of  the  value  of  the  property  saved,  be  paid, 
clear  of  costs  to  the  libellants  for  their  services  rendered  to  the 
schooner  Elvira,  and  her  cargo.  If  in  fixing  this  amount  of 
salvage^  I  have  been  influenced  by  the  sum  offered  by  the 
respondent,  I  can  assure  the  libellants  that  that  influence  has 
been  altogether  favourable  to  them. 

I  make  no  order  of  distribution  among  the  salvors,  as  their 
counsel  has  informed  the  court,  they  have  arranged,  or  will  ai^ 
range,  this  matter  among  themselves. 
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Samtjsl  Adams,  Asa  Combs,  Ksknedt  Andbjbws,  James 
UowARp,  Edwabd  Gillespier,  John  ANToiao,  and 

William  JVf  artin 

The  Brig  Sophia,  Charles  A.  Kalbero,  Master. 

].  When  the  Gurgo  and  freight  of  a  TeMel  are  lost,  before  the  termination  of  m 
▼oyagei  the  wages  of  the  seamen  are  aiao  lost^  and  the  original  contract  there- 
for is  annoUed, 

3.  When  a  portion  of  a  vessel  or  her  cargo  is  saved  by  the  meritorious  and  ex- 
traordinary exertions  of  the  seamen,  a  new  Hen  arises  thereon  for  their  wages, 
although  the  freight  is  lost,  and  the  original  cobtract  annulled. 

On  the  6th  April,  1829,  this  case  was  argued  by  J.  R.  Inoer- 
soLL  for  the  libellants,  and  D.  P.  Brown  for  the  respondent. 

On  the  25th  April,  Judge  Hopkinson  delivered  the  following 
opinion: 

Two  libels  are  filed  in  this  case;  one  on  behalf  of  Samuel 
Adams,  the  mate  of  the  brig;  and  the  other  on  behalf  of  Asa 
Combs  and  others,  seamen;  both  claiming  wages  for  the  libel-* 
lants  as  mariners  on  board  of  the  brig,  on  her  late  voyage  from 
St  Thomas  to  Rum  Key,  and  fi*om  thence  to  Philadelphia. 
This  vessel  sailed  from  St  Thomas  on  the  19th  November  last, 
arrived  safely  at  Rum  Key,  and,  after  some  detention  there, 
proceeded  on  her  voyage  to  Philadelphia;  but  on  the  4th  of 
February  was  wrecked  near  the  capes  of  Delaware.  The  ves- 
sel and  cargo  were  lost)  but  some  of  the  rigging  and  spars  were 
saved,  and  brought  within  this  district,  and  have  been  libelled 
aild  attached  to  answer  the  claims  of  the  libellants.  The  seamen 
have  set  forth  their  claims  in  their  libel;  and  the  mate  has 
preferred  his  separately.  They  present  different  questions  for 
the  consideration  and  decision  of  the  court,  and  will  be  sepa- 
rately examined.    I  shall  first  take  up  that  of  the  seamen. 
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It  is  objected  to  these  libellants,  in  limine,  that  their  libel 
presents  no  case  for  them;  that,  taking  the  facts,  they  state  to 
be  true,  they  do  not  show  a  right  of  recovery;  or  rather  that 
it  is  apparent,  on  their  own  statement,  that  they  are  not  en- 
titled to  the  prayer  of  their  petition;  that  is,  to  their  wages  on 
the  voyage  described. 

The  proceedings  of  a  court  of  admiralty  are  not  rigidly  bound 
in  the  trammels  of  form;  but,  in  every  court,  there  must  be 
some  rules  adhered  to  in  the  administration  of  the  law,  without 
which  it  would  be  a  chaos  of  uncertainty  and  confusion.  One 
of  the  most  obvious  and  indispensable  of  these  is,  that  the 
plaintiff  shall  exhibit  such  a  case  to  the  court,  as  entitles  him, 
if  true,  to  the  judgment  of  the  court.  This  can  hardly  be 
called  matter  of  form;  it  is  rather  the  substance  on  which  the 
subsequent  proceedings  are  to  rest  How  can  a  defendant 
answer  a  plaintiff  who  alleges  nothing  which  charges  him  with 
any  liability?  Why  shall  he  admit,  or  deny,  or  disprove  a  nar* 
ration  of  facts,  which  when  admitted  or  proved  gives  no  cause 
of  action  against  him;  and  which  therefore  need  not  be  denied? 
Whatever  case  a  libellant  may  have  on  his  evidence,  or  in  the 
truth  of  the  transaction,  he  must  also  present  a  good  one  in 
his  libel  of  complaint,  and  in  his  petition  for  redress,  otherwise, 
should  the  relief  asked  be  granted,  the  record  of  the  court 
will  not  justify  its  decree;  a  plaintiff  will  obtain  a  judgment 
showing  no  right  to  it;  and  a  defendant  fall  under  the  con- 
demnation of  the  law,  who  has  done  no  wrong.  If  such  pro- 
ceedings are  taken,  for  revision,  to  a  higher  tribunal,  which 
would  have  only  the  record  for  its  guide  and  knowledge  of 
the  case,  and  could  know  nothing  of  the  evidence,  what  could 
be  done,  but  to  reverse  a  decree  to  which  the  party  shows  he 
has  no  title? 

These  principles  cannot  be  questioned;  they  are  supported 
by  common  sense,  as  well  as  by  the  authority  of  legal  adjudi- 
cations. We  must  test  by  them  the  libel  of  Asa  Combs  and 
others,  with  a  disposition  to  support  it,  if  it  can  be  done  with- 
out injury  to  more  important  matters. 
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The  libel  sets  forth,  that  the  libeUants,  on  the  20th  Novem- 
ber,  1828,  at  the  port  of  St  Thomas,  shipped  on  board  the  brig 
Sophia,  as  mariners,  to  perform  a  voyage  from  the  said  port  of 
St  Thomas  to  Rum  Key,  and  thenee  to  Pbiladelphia ;  and 
thence  back  to  St  Thomas,  for  certain  wages.  They  further 
state,  that  they  proceeded  on  said  voyage,  and  continued  doing 
their  duty  faithfully  on  board  of  said  brig,  until  she  was  lost, 
without  any  fault  of  the  petitioners,  near  cape  Henlopen  in 
the  state  of  Delaware.  They  then  state  the  amount  of  wages 
claimed,  and  pray  that  they  may  obtain  relief  in  the  premises, 
and  such  decree  against  the  proceeds  of  the  tackle,  apparel 
and  furniture,  and  other  avails  of  the  said  brig  within  the 
jurisdiction  of  this  court,  as  the  court  shall  deem  requisite. 

In  this  libel  we  have  an  averment  that  the  voyage^  for  which 
the  wages  are  claimed,  began  at  St  Thomas;  that  it  was  thence 
to  proceed  to  Bum  Key;  thence  to  Philadelphia,  and  back  to 
St  Thomas;  and  that  before  the  arrival  of  the  brig  at  Philadel- 
phia, she,  together  with  her  cargo  and  freight,  was  lost  On 
such  a  case,  what  is  the  sentence  of  the  law?  Clearly  and 
undeniably  that  the  wages  of  the  seamen  are  lost  with  the 
fireight,  which  is  said  to  be  the  mother  of  those  wages.  This  is 
the  general,  undisputed  rule  of  the  law.  There  is,  however, 
an  exception  to  this  rule,  founded  on  an  obvious  and  just  com- 
mercial policy.  It  is  this;  that  when  any  part  of  the  vessel 
or  cargo  is  saved  by  the  meritorious  exertions  of  the  crew,  in 
the  hour  of  distress  and  peril,  they  shall  receive  their  wages 
out  of  the  property  thus  preserved.  On  this  principle  a  new 
claim  for  wages  is  given  by  the  law,  although  that  which  was 
founded  on  the  original  contract  between  the  ship  owners  and 
the  mariners,  is  annulled  and  lost  by  the  loss  of  the  freight 
The  claim  therefore  presented  to  the  court,  in  such  a  case,  must 
lay  its  foundation  on  the  facts  which  give  it  birth  and  ex- 
istence, and  by  which  only  it  can  be  sustained;  and  not  on  a 
contract  which  is  utterly  defunct  and  extinguished.  The 
mariner  cannot  come  here  and  say;  I  demand  the  payment 
of  my  WBges  by  virtue  of  my  shipping  contract,  and,  at  the 
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same  time,  set  forth  a  fact  or  state  of  things,  which  has  destroyed 
and  avoided  that  contract  and  every  right  and  claim  under  it 
He  should  raise  and  assert  his  new  cfadm  on  the  allegation  of 
the  facts,  by  which  it  is  created  and  supported;  to  wit,  that 
notwithstanding  the  freight  of  the  vessel  has  been  lost,  yet 
that,  by  his  exertions  and  services  a  part  of  the  property  has 
been  saved,  for  which  and  from  which  he  asks  his  reward.  It 
should  be  observed,  that  to  entitle  the  seaman  to  a  resuscitation 
of  his  lost  wages,  two  circumstances  must  concur,  to  wit,  the 
saving  of  the  property,  which  is  the  fund  to  which  he  ia  to 
look  for  payment;  and  that  its  preservation  was  owing  to  his 
services  and  exertions.  The  libel  before  us  m^es  no  all^;ar 
tion  of  either  of  these  circumstances,  but  places  the  claim  of 
the  libellants  on  their  original  shipping  contract,  and  their 
having  faithfully  performed  their  duty  <<  until  the  brig  was 
lost''  But  the  duty  and  service,  for  which  only  they  can 
maintain  their  claim,  should  have  been  performed  after  that 
unfortunate  event,  in  rescuing  the  rigging  and  spars  from  the 
wreck.  So  as  to  the  saving  of  this  property;  it  is  not  di- 
rectly alleged  that  any  thing  was  saved,  but  it  is  merely  in- 
cidentally alluded  to  in  the  prayer  of  the  petition,  by  which 
the  payment  of  wages  is  asked  for,  from  the  proceeds  of  the 
tackle,  apparel  and  furniture  of  the  brig.  This  is  not  such  an 
averment  or  allegation  as  the  defendant  could  have  denied  or 
taken  issue  upon.  If,  however,  this  were  to  be  taken  as  a  suf- 
ficient allegation  of  the  preservation  of  a  part  of  the  property, 
where  is  it  said  or  intimated  that  it  was  preserved  by  the  men* 
torious  exertions  and  services  of  the  libellants?  To  say  that 
they  &ithfully  performed  their  duty  until  the  vessel  was  lost, 
is  far  from  presenting  the  ground,  either  directly  or  by  ne» 
cessary  inference,  on  which  alone  this  claim  can  be  supported. 

I  wish  to  have  it  understood,  that,  in  this  case,  the  libel 
expressly  states  the  loss  of  the  vessel  on  her  voyage;  and  then 
does  not  go  on  to  aver  or  set  out  the  facts,  by  virtue  of  which 
wages  become  due,  and  may  be  recovered  notwithstanding  such 
loss.    The  case  would  have  had  a  different  shape,  if  the  libel 
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had  preferred  a  general  demand  of  wages,  earned  on  that  voy- 
age, in  the  usual  form,  omitting  every  thing  of  the  accident  to 
the  bri^  In  such  a  case  the  defendant  would  have  opposed 
the  demand,  by  answering  that  the  vessel,  cargo,  and  freight 
were  lost  before  the  termination  of  the  voyage  by  shipwreck. 
This  course  of  pleading  would  have  brought  the  whole  mat- 
ter into  the  view  of  the  court  on  the  allegations  and  testimony 
of  the  parties.  I  mention  this  because  I  do  not  deem  it  to  be 
indispensable,  that  in  case  of  wreck,  the  libellants  should  set 
out  the  salvage  and  their  services;  although  it  is  the  usual 
and  certainly  the  best  manner  of  bringing  up  the  case^  but 
that  where  a  seaman  does  state  the  wreck  of  the  vessel  in  his 
libel,  he  must  go  on  to  set  out  such  circumstances,  as  will, 
notwithstanding  this  loss,  entitle  him  to  his  wages.  In  other 
words  he  must  not  show  a  case,  on  which  he  is  not  entitled  to 
the  relief  he  prays  for;  he  must  not  demand  his  wages  on  his 
original  contract  while  he  shows  that  such  contract  is  destroyed, 
and  can  give  him  no  right  of  recovery. 

It  is  my  opinion  that  these  libellants  cannot  have  the  judg- 
meDt  of  this  court  on  the  case  they  have  presented;  and  this 
libel  must  be  dismissed.  I  regret  to  send  a  party  out  of  court 
on  any  thing  but  the  clear  merits  of  the  case;  and  I  have  not 
been  wanting  in  my  endeavours  to  avoid  it  here.  Whether,  on 
the  settlement  of  the  accounts  of  these  men,  any  thing  would 
be  due  to  them,  it  is  unnecessary  now  to  inquire;  so  also  as  to 
the  charges  made  against  them  for  neglect  and  misconduct 

I  proceed  to  the  case  of  Samuel  Adams,  the  mate  of  the  brig 
Sophia,  in  this  disastrous  voyage.  His  libel  sets  out  the  con- 
tract  for  wages,  for  the  voyage;  and  alleges,  generally,  the 
fidthful  performance  of  his  duty.  He  proceeds;  <<  and  your 
libellant  further  showeth  that  the  said  brig,  on  her  passage  to 
the  said  port  of  Philadelphia,  was  cast  away  in  the  night  time 
near  cape  Henlopen,  in  the  state  of  Delaware,  and  that  without 
any  fault  or  negligence  whatsoever  of  your  libellant;  and  your 
libellant  further  showeth,  that  nearly  every  thing  belonging  to 
the  vessel  was  saved  and  preserved,  and  her  tackle,  apparel 
II 
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and  furniture  brought  within  the  jurisdiction  of  this  honourable 
court  through  the  exertions  of  your  libellant"  Here  then  is 
exhibited  to  the  court  a  full  and  complete  legal  right  to  wages* 
if  the  allegations  of  the  libellant  are  supported  by  the  testimony. 
How  has  it  happened  that,  in  these  libels,  filed  by  the  same 
counsel,  on  the  same  facts,  there  has  occurred  the  difference, 
that  exists  between  this  for  the  mate,  and  that  presented  for 
the  crew  of  the  brig?  It  is  the  more  unaccountable,  too,  as 
the  libel  for  the  mate  was  amended  by  some  suggestions  from 
the  court,  to  prevent  difficulties  and  exceptions  to  its  form;  and 
was  filed  with  the  clerk,  two  or  three  weeks  before  that  of  the 
men.  Why  the  same  form  was  not  pursued;  why  so  essential 
a  departure  from  it  was  made,  it  is  impossible  for  me  to  say. 

To  defeat  the  claim  of  the  mate,  some  attempts  have  been 
made  to  show  great  negligence  of  duty  in  the  course  of  the 
voyage;  and,  what  is  more  important,  that  the  very  disaster  by 
which  all  was  lost,  was  owing  to  his  culpable  inattention  in 
not  casting  the  lead,  when  it  was  his  watch  on  deck,  and  they 
were  known  to  be  on  the  coast  The  mate  assuredly  does  not 
stand  before  the  court  as  a  very  vigilant  or  meritorious  officer. 
He  has  no  strong  claims  to  consideration  and  reward  oat  of 
the  savings  of  this  wreck.  He  has  exhibited  no  extraordinary 
exertions  or  skill  in  the  work  of  preservation,  to  reward  which 
the  law  revokes  its  doom  upon  his  contract  for  wages.  But, 
on  the  other  hand,  the  situation  of  the  property  did  not  call 
for  extraordinary  skill  and  daring;  and  he  does  not  seem  to 
have  been  wanting  in  any  thing  that  was  required  of  him  by 
the  captain,  or  by  the  emergency.  The  charges  against  him  of 
gross  neglect,  antecedent  to  the  loss  of  the  brig,  are  not  suf- 
ficiently sustained  by  the  proof.  I  shall  therefore  decree  that 
Samuel  Adams  be  paid,  out  of  the  property  attached  by  the 
process  of  this  court,  or  its  proceeds,  the  wages  due  to  him  at 
the  time  of  the  wreck. 

Decree.  That  Samttel  Abams,  Mate,  recover  his  vrages 
out  of  the  property  saved,  or  its  proceeds  from  the  19tli  No- 
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▼ember  18198,  to  the  4th.  February  1889,  the  time  of  the  loss 
of  the  vessel,  deducting  sixteen  dollars  and  seventy-fiye  cents 
paid  to  him;  and  that  the  libel  of  AsA  Combs  and  the  other 
libelants  be  dismissed. 


Thomas  A.  Wood,  Johh  Riooins,  Josxph  Hussxt,  and  Johk 

Monk 

^* 
The  BRioAHTimB  Nimbod,  Neal,  Masteb. 

1.  Where  ihippiiicr  articles  autfaoritB  the  naeter  tp  toocfa  at  certain  Ustemadiate 
portly  «or  as  he  may  direct,"  it  is  no  Tiolatiaa  of  his  csontract  with  the  aea* 
men  to  stop  at  a  place  not  named,  and  affords  no  justification  to  them  6ar  leaT- 
ing  the  YeaseL 

8.  To  JQstiij  the  ibrieitnre  of  a  waman^B  wages  (or  alisence,  mider  the  provisions 
of  the  act  of  90th  July  1790,  it  is  indispenuLUe  that  thero  be  an  entry  in  tbs 
log  hook  of  the  &ct,  of  tiie  name  of  tiie  seaman,  and  of  liis  liaving  gone  without 
leave. 

3.  Where  a  seaman  b  appointed  to  act  as  mate  of  a  vessel,  by  the  master,  daring 
tlie  voyage,  he  may  be  removed  by  the  master  for  incompetency,  and  is  not 
oBtillod  to  any  other  wages  than  those  originally  contraeted  lor. 

4.  Whsrea  swsmin  is  imprisoned  for  misbebayionr,  he  does  not  ibtfeit  the  wifss 
acenin^  during  his  confinement. 

Ok  the  8d  May,  1889,  Judge  Hopkinsoh  delivered  the  follow- 
ing opinion  in  this  cate: 

The  libellants,  Wood  and  Riggins,  in  this  case,  shipped  on 
the  5th  October  last,  at  New  York,  on  board  the  brig  Nimrod, 
to  perform  a  voyage,  as  mariners,  from  the  said  port  of  New 
York  to  Darien;  thence  to  St  Thomas;  thence  to  New  Orleans, 
or  as  the  master  might  direct;  and  back  to  New  York,  her  port 
of  discharge,  at  the  wages  of  ten  dollars  per  month.  The 
brig  sailed  from  New  York,  proceeded  to  Darien,  went  from 
thence  to  St  Thomas,  thence  to  Maricaibo,  and  from  Mari- 
caibo  suled  for  Philadelphia,  not  going  at  all  to  New  Orleans, 
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and  arrived  at  this  port  on  the  Sth^April,  1829.  The  brig  at 
Maricaibo  took  in  a  cargo  for  Philadelphia,  intending,  wb  the 
mate  swears,  to  proceed  to  New  York  after  landing  that  cargo/ 

On  the  arrival  of  the  vessel  at  this  port  the  libeUants  left  her, 
alleging  that  their  contract  was  broken  by  the  master  by  bring- 
ing the  brig  here.  They  have  now  sued  for  the  wages  up  to  the 
5th  April,  the  time  of  their  arrival  here. 

On  the  part  of  the  owners  of  the  brig  this  claim  is  resisted, 
on  the  ground  that  the  Kbellants,  by  deserting  the  vessel  before 
the  termination  of  the  voyage,  have  severally  forfeited  their 
wages.  Whether  this  contract  was  broken  and  terminated,  or 
not,  by  coming  to  Philadelphia,  depends  upon  the  meaning  and 
construction  of  the  shipping  articles.  The  voyage  of  the  con- 
tract is  there  described  to  be  from  New  York  to  Darien,  thence 
to  St  Thomas,  and  thence  to  New  Orleans,  or  **  as  the  master 
may  direct,"  and  back  to  New  York.  The  brig  went  from  St 
Thomas  to  Maricaibo,  omitted  New  Orleans  altogether,  and 
sailed  from  Maricaibo  for  Philadelphia  with  a  cargo,  intending 
afterwards  to  proceed  on  to  New  York.  The  libeUants  contend 
that  the  captain,  having  substituted  Maricaibo  for  New  Orleans, 
was  then  bound  to  return  directly  to  New  York,  and  that  his 
coming  to  Philadelphia  was  a  violation  of  the  contract,  which 
discharged  them  from  their  obligations  under  it  The  phrase  is 
not  to  New  Orleans,  <  and'  as  the  master  may  direct,  but  <  or;' 
it  was  not  therefore  compulsory  on  the  master  to  go  to  New 
Orleans;  and  he  did  not  But  was  he  restricted  to  one  other 
port  in  the  place  of  New  Orleans,  if  he  should  not  chooae  to  go 
there?  The  contract  does  not  say  so.  At  St  Thomas  the  fu- 
ture prosecution  of  the  voyage  is  left,  under  just  and  reasonable 
limitations,  much  to  the  discretion  of  the  master;  and  there  pro- 
bably was  good  reason  for  doing  so.  We  must  give  the  terms 
of  the  contract  their  natural  and  obvious  meaning,  neither  re- 
straining them  unreasonably,  nor  taking  a  latituoe  oppressive 
and  unjust  At  St  Thomas  this  brig  is  to  be  under  the  direc- 
tion of  the  master;  the  libeUants  are  to  go  with  her  to  New  Or- 
leans, or  '<  as  the  master  may  diiect"  them  to  go;  and  not  to  such 
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other  port  as  he  shall  direct     The  terms  are  as  broad  as  if  it 
had  been  ^or  elsewhere."     Under  a  phrase  so  broad,  how  can 
the  libellants  chiim  to  limit  the  power  given  by  it  to  the  going 
to  Maricaibo?   Under  the  decisions  that,  have  been  made  on  the 
meaning  of  <'  elsewhere/'  we  will  take  care  that  these  general 
expfessions  shall  not  have  a  construction  obviously  extrayagant, 
Hnjnst  and  impolitic,  as  was  attempted  in  some  of  the  cases  that 
may  be  cited.  Surely  the  respondent  in  this  case  does  not  ask  for 
any  such  latitude,  or  unreasonable  use  of  the  liberty  given  to 
him  in  the  contract  It  is  agreed  that  he  might  go  to  some  other 
place  than  New  Orleans;  and  there  is  no  complaint  of  the  sub- 
stitution of  Maricaibo.     What  further  has  been  done  by  the 
master,  under  his  power  to  proceed  from  St  Thomas  as  he  might 
choose  to  direct?    From  Maricaibo,  instead  of  sailing  directly 
for  New  York,  he  stopped  at  Philadelphia  to  discharge  a  cargo 
taken  in  for  that  port;  this  would  have  been  done  in  a  few  days, 
and  the  brig  would  have  pursued  her  course  to  New  York,  if  it 
had  not  been  prevented  by  the  desertion  of  the  libellants.  Is  this 
sach  an  unreasonable  and  oppressive  use  of  the  liberty  given  to 
the  master,  by  the  contract,  as  will  justify  these  men  in  abandon- 
ing their  duty,  and  leaving  the  vessel  and  her  cargo  to  their  Cftte; 
thereby  preventing  the  very  thing  they  affected  so  much  to  de- 
sire, that  is,  to  be  taken  to  New  York,  the  place  at  which  they 
shipped,  and  to  which  they  were  to  return?    I  cannot  but  con- 
sider this  as  a  mere  pretext    They  did  not  leave  the  vessel  be- 
eause  she  came  to  Philadelphia,  and  they  wished  to  go  to  New 
York;  bat  for  some  other  reason  and  object  not  disclosed.    This 
imputation  upon  their  motives  is  much  strengthened  by  the  cir- 
cumstance, that  at  Maricaibo  they  knew  a  cargo  was  taken  in 
for  Philadelphia,  and  that  the  brig  was  coming  here:  and  no 
hint  or  objection  was  made  to  it  by  any  of  them.   That  was  the 
time  to  speak  if  they  thought  the  contract  was  violated;  but  they 
acquiesced;  they  came  willingly  here;  and  as  New  York  was 
expressly  stated  to  be  the  termination  of  the  voyage,  they  could 
not  have  supposed  the  master  intended  to  substitute  Philadel- 
phia for  it;  for  indeed  he  had  no  right  to  do  so. 
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I  have  no  hesitation  in  saying  that  there  has  been  no  viola* 
tion  on  the  part  of  the  master,  in  coming  to  Philadelphia;  and 
of  consequenoey  that  it  affords  no  justifieation  to  the  libeUantB 
for  leaving  the  brig. 

The  next  question  is,  as  to  the  consequences  of  this  miscon- 
duct on  their  claim  for  wages.  Are  they  forfeited?  While 
courts  of  admiralty  are  vigilant  to  correct  and  punish  the  ir- 
regularities of  seamen;  and  to  keep  them  under  subordination 
to  the  law,  and  to  their  contracts,  they  avoid,  as  iSif  as  they 
can,  to  visit  them  with  the  extreme  penalty  of  a  forfiuture  of  all 
their  earnings.  They  are  a  strange  race  of  men,  and  indulgence 
is  given  to  the  habits  contracted  by  an  irregular  and  changing 
life.  Certain  it  is,  that  when  this  forfeiture  is  demanded,  it 
must  be  shown  to  be  strictly  due.  The  statute,  under  which  it 
is  claimed,  is  highly  penal:  and  the  terms,  upon  which  it  is 
awarded,  must  be  rigorously  pursued.  Has  this  been  done  in 
the  case  before  the  court? 

By  the  fifth  section  of  the  act  of  Congress,  of  20th  July 
1790,  it  is  enaated,  that  if  a  seaman  shall  absent  himself  from 
the  ship  without  leave  of  the  master,  and  the  mate,  or  person 
having  charge  of  the  log.  book  <<  shall  make  an  entry  therein 
of  the  name  of  such  seaman  or  mariner,  on  the  day  on  which 
he  shall  so  absent  himself,''  &c  On  this  statute  it  has  been 
decided  and  settled,  that  the  entry  in  the  log  book  is  indispen- 
sable to  prove  the  absence  or  desertion  of  a  seaman;  that  the 
entry  must  distinctly  state  whether  the  absence  was  with  or 
without  leave;  stating  that  he  left  the  ship  is  not  sufficient 
The  act,  too,  expressly  requires  that  the  name  of  the  absenting 
seaman  shall  be  entered  in  the  log  book;  and  where  a  seaman 
whose  name  was  Malone,  was  entered  as  Miller,  Judge  Peters 
doubted  its  sufficiency,  although  there  was  no  doubt  he  was 
intended,  and  it  was  proved  he  had  gone  by  different  names. 
In  tliis  case  the  entries  begin  on  the  Sth  April  and  are  con- 
tinued to  the  13th,  sometimes  stating  that  <<the  people  went 
ashore"  and  sometimes  <<  the  people  still  absent;'^  but  in  no 
instance  giving  the  name  of  any  one  of  them,  or  saying  whether 
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they  were  ahoent  with  or  withoat  leave.  There  can  theo  be  no 
fi>rfeicure  of  wages  in  this  case,  and  it  need  not  be  regretted, 
bgacaiiae,  although  these  men  left  this  vessel  in  a  disorderly  and 
imprc^ier  manner^  there  seems  to  have  been  no  disappointment 
to  the  owners,  in  not  getting  the  brig  on  to  New  York;  indeed 
from  the  prompt  manner  in  whieh  they  advertised  her  for 
freight  from  this  port,  in  three  days  after  her  arrival,  one 
might  presume  they  made  the  change  without  much  reluctance 
and  probably  without  any  loss  or  inconvenience. 

What  wages  are  to  be  paid? 

To  Hussey  and  Monk  from  their  shipment  at  St  Thomas  to 
their  arrival  at  Philadelphia,  at  the  rate  specified  in  the  articles; 
dedaeting  of  course,  whatever  sums  they  are  legally  chargeable 
with,  as  payments  or  otherwise,  which,  I  understand,  will  be 
arranged  by  the  counsel. 

The  claims  of  Wood  and  Riggins,  are  somewhat  different 
They  shipped  at  New  York  at  wages  of  ten  dollars  a  month, 
and  severally  demand  an  increase  of  compensation  for  reasons 
they  respectively  urge. 

1.  As  to  Wood.  It  seems  that  on  the  arrival  of  the  brig 
at  Darien,  the  person,  who  had  been  shipped  as  mate,  was 
tamed  off  for  gross  misconduct,  and  the  captain  was  compelled 
to  endeavour  to  supply  his  place  from  the  crew.  This  choioe 
fell  oa  Wood,  who  was  announced  by  the  captain  as  mate  of  the 
vessel,  at  the  wages  of  twenty-five  dollars  per  month.  He  con- 
tinued in  his  new  office  about  two  weeks,  when  he  was  removed 
from  it,  and  returned  to  his  first  position  before  the  mast,  where 
he  remained  doing  duty  as  a  seaman  for  the  remainder  of  the 
voyage.  The  reason  given  for  this  degradation  was,  that  he 
was  found  to  be  wholly  incompetent  to  perform  the  duties  of 
the  station;  that  he  was  repeatedly  drunk,  and  in  other  respects 
grossly  misbehaved  himself;  all  of  which  is  testified  by  Marcus 
Neboo.  Wood,  pretending,  but  by  no  means  proving,  that  be 
was  degraded  unjustly  and  without  cause,  insists  upon  holding 
the  master  to  his  second  contract,  by  which  he  became  mate 
of  the  brig,  and  entitled  to  twenty-five  dollars  per  mpanth. 
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Settiug  aside  at  present,  the  cause  of  his  degradstion,  I  am 
inelined  to  think  that  these  temporary  appointments,  nude  bj 
the  master  of  a  vessel  on  an  emergency,  are  held  at  his  pteasore; 
they  must  necessarily  be  mere  experiments  of  the  success  of 
which  he  is  to  judge.  Assuredly  such  an  appointment  stands 
on  a  very  different  footing  from  that  of  mate,  originally  shipping 
as  such;  making  his  contract  for  the  office,  and  for  the  wagas 
belonging  to  it  In  such  a  case  Judge  Peters  sajrs,  (I  Peters 
Ad.  Dec  247.)  <<The  mate  is  a  respectable  officer  in  the 
ship,  and  generally  chosen  with  the  consent  of  the  owners;  he 
is  under  the  orders  of  the  master  in  his  ordinary  duty;  but  his 
contract  is  not  subject  to  arbitrary  control."  Even,  however, 
in  that  case,  a  mate  may  be  displaced  by  the  master  for  good 
causes,  to  be  judged  of  by  the  court,  which  should  ^  be  evident, 
strong  and  legally  important'^  In  Wood's  case  there  can  be 
no  question  of  the  right  of  the  master  to  return  him  to  his  first 
situation  in  the  ship;  under  the  circumstances  of  an  attempt  to 
elevate  him,  which  his  own  incapacity  and  misconduct  defeated. 
His  pretension  for  mate's  wages  from  the  time  of  his  ^point- 
ment  to  the  end  of  the  voyage,  is  altogether  untenable,  and 
must  be  dismissed. 

I  have  no  better  opinion  of  his  claim  for  mate's  wages  during 
the  short  period  he  nominally  acted  in  that  capacity.  I  say 
nominally,  for  he  does  not  appear  actually  to  have  done  any 
thing,  he  might  not,  and  ought  not  to  have  done,  as  an  ordinary 
seaman.  He  did  not  keep  the  log  book;  and  he  could  not, 
being  deficient  in  an  importajit  requisite;  he  could  not  write. 
For  the  same  reason  he  did  not  and  could  not  take  an  aecount 
of  the  cargo  discharged  or  taken  in.  In  short  the  experiment 
of  making  a  mate  of  this  man  totally  failed;  which,  added  to  his 
gross  misconduct,  by  drinking  and  negligence,  puts  him  justly 
back  to  his  first  contract  as  a  common  seaman  on  board  the  brig, 
and  the  wages  thereby  due  to  him;  and  no  more.  His  account 
must  be  settled  on  these  principles. 

2.  Riggins  also  shipped  for  ten  dollars  a  month;  he  claims 
twelve  dollars  from  a  certain  period  of  the  vojrage.     He  is 
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not  entitled  to  it  The  promise  of  this  increase  was  made  on 
conditions  of  good  conduct  and  additional  services  he  never 
performed.  On  the  contrary ,  his  rpisbehaviour  was  so  extreme 
as  to  make  it  necessary  to  imprison  him  at  Darien.  He  must 
have  his  wages  at  the  rate  of  ten  dollars  a  month.  At  the  same 
time  he  must  not  be  charged  with  the  sum  paid  for  a  hand  in 
his  place,  while  he  was  in  prison.  Judge  Peters  truly  observes, 
this  would  be  a  double  punishment  for  the  same  ofiknce;  a 
punishment  by  confinement,  and  also  by  a  forfeiture  of  wages; 
for  charging  him  with  the  wages  of  the  substitute  is  the  same 
in  effect  as  forfeiting  so  much  of  his  own. 

DscBSB.  The  claim  of  Thomas  A.  Wood  for  mate's  wages 
for  part  of  the  voyage  is  dismissed,  and  he  is  to  be  allowed 
wages  only  as  an  ordinary  seaman  according  to  the  articles; 
the  claims  of  Hussst  and  the  other  libellants  to  be  settled  on 
the  same  principles. 


William  Bkown  and  James  Bowles 

V. 

The  Bkio  Neptune,  Robert  Madaoan,  Master. 

1.  Where  a  Teasel  is  detained  in  port  by  the  wrongful  abeenoe  of  a  seaman,  a  de- 
duction ftom  hie  wages  is  allowed,  to  the  amount  of  loes  actnallj  sustained. 

SL  a  seaman  is  chargeahle  for  the  value  of  articles  lost  by  hie  inattention  and 
earekosness ;  and  the  amount  may  be  deducted  &um  his  wages. 

On  the  30th  April,  1829,  this  case  was  ai^ed  by  Grinnell,  for 

the  libellants,  and  Stroud  for  the  respondent 

» 

On  the  2d  May^  Judge  Hopkinson  delivered  the  following 
opinion: 
12 
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The  difficulty  in  this  case  is  to  obtain  a  full  and  correct  know- 
ledge of  the  facts  brought  in  issue  between  the  parties.  It  is 
argued  by  the  libellants'  counsel,  that  if  the  owners  of  the  brig 
have  suffered  any  loss  or  damage  by  their  negligence  or  miscon* 
duct,  it  is  a  fair  ground  of  deduction,  pro  ianiOj  from  their 
wages. 

The  respondent  alleged,  by  way  of  set  ofl^  or  deduction  from 
Brown's  claim,  that  the  vessel  was  detained  for  four  days,  at 
New  Orleans,  waiting  for  this  man,  who  was  on  shore  without 
leave.  It  id  proved  he  was  ashore  from  the  afternoon  of  Friday 
until  about  two  o'clock  on  the  following  Monday;  but  we  are 
quite  in  the  dark  as  to  the  cause  or  object  of  his  being  there. 
Part  of  the  time  he  was  in  prison,  put  there  by  the  captain,  pro- 
bably because  he  would  not  come  on  board;  but  this  is  not  dis- 
tinctly known.  Our  information  upon  these  points  is  very  im- 
perfect and  unsatisfactory.  The  presumption,  however,  is  that 
the  man  was  in  the  wrong,  for  after  a  hearing  before  the  judge, 
he  was  ordered  to  return  to  the  vessel  and  his  duty,  and  he 
did  so. 

Upon  the  whole  evidence,  it  seems  to  be  true  that  the  brig 
was  detained  at  New  Orleans,  after  she  was  ready  for  sea,  by 
the  absence  of  Brown,  and  the  pursuit  of  him  by  the  captain. 
The  question  then  is,  how  long  was  she  detained  on  this  account? 
This  must  not  be  measured  by  the  whole  period  of  his  absence, 
but  by  the  time  she  was  actually  prevented  from  sailing  by  that 
absence.  He  returned  to  the  brig  on  Monday  afternoon,  about 
two  o'clock,  but  she  did  not  sail  until  Tuesday  at  four  o'clock, 
waiting,  as  the  witness  says,  for  a  pilot  This  is  not  chargeable 
to  Brown.  Again,  he  left  the  brig  on  Friday,  but  the  pilot  did 
not  come  on  board  before  Sunday;  and,  as  the  captain  was  not 
acquainted  with  the  riv6r,  he  could  not  have  sailed  without  his 
pilot  This  delay  is  not  imputable  to  Brown.  The  delay  from 
Sunday  to  Monday  seems  to  be  chargeable  to  his  absence,  and 
no  more. 

No  evidence  has  been  given  of  any  direct  loss  to  the  owners, 
by  jthia  detention  of  the  brig,  other  than  the  ordinary  expenses 
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€>f  sach  a  vessel,  which  are  rated  at  fifteen  or  twenty  dollars  a 
day. 

It  is  ordered,  that  fifteen  dollars  be  charged  to  the  Hbellant, 
Wnitam  Brown,  on  account  of  his  absence  firom  the  brig  at  New 
Orleans,  by  reason  of  which  she  was  there  detained,  after  she 
was  ready  for  sea;  and  that  this  sum  be  deducted  from  the  ba- 
lance appearing  to  be  due  to  him,  by  the  account  annexed  to  his 
libel.  That  account  must  be  further  corrected,  by  commencing 
the  time  of  service  on  the  7th  November,  instead  of  the  29th 
October,  1828.  As  to  the  injury  done  to  the  boat  in  putting  a 
passenger  on  board  of  a  steamboat,  it  does  not  appear  by  whose 
fault  or  negligence  the  accident  happened;  it  may  have  been  on 
the  part  of  the  steamboat,  and  it  may  have  occurred  without  any 
culpable  negligence  in  any  body.  No  charge  against  Brown  is 
allowed  on  this  account 

James  Bowles,  the  other  libellant,  seems  to  be  properly 
chargeable  with  the  molasses,  valued  at  five  dollars,  lost  by  his 
inattention  and  carelessness.  Let  that  amount  be  deducted  from 
his  account.  We  have  no  such  evidence  of  the  manner  in  which 
the  copper  was  lost,  as  will  warrant  us  in  saying  it  was  by  such 
misconduct  or  negligence  of  Bowles,  as  to  render  him  liable  for 
it     We  do  not  in  fact  know  how  it  was  lost 

Djbcrrx.  That  fifteen  dollars  be  charged  to  the  libellant, 
Brown,  on  account  of  his  absence  from  the  brig  at  New  Or^ 
leans,  to  be  deducted  from  the  balance  appearing  to  be  due  to 
him  by  the  account  annexed  to  the  libel,  and  that  account  to  be 
further  corrected,  by  commencing  the  time  of  service  on  the 
7th  November,  instead  of  the  29th  October,  1828.  That  the 
libellant,  Bowles,  be  charged  with  the  molasses,  valued  at  five 
dollars,  and  lost  by  his  inattention  and  carelessness. 


DISTRICT  COURT  OF  THE  UNITED  STATES. 


Zutem  BfMrfct  of  l^nmsBaiantaK. 
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The  United  States  of  America 

v. 
Francis  S.  Beattie. 

1.  Where  cme  of  two  sqreties  in  a  joint  and  several  bond  ^ven  to  the  United 
States,  is  sued  separately,  a  discharge  of  the  other  surety,  by  the  President  under 
the  proTisions  of  the  act  of  3d  March,  1817,  cannot  be  given  in  evidence  un- 
der  a  plea  of  payment 

S.  The  act  of  3d  March,  1817,  merely  releases  the  person  of  a  debtor,  hot  does 
not  aflfect  the  debt 

3.  The  letters  and  transactions  between  the  officers  of  the  government  and  a  debtor 
to  the  United  States,  reUtive  to  his  account,  may  be  given  in  evidence  onder  a 
plea  of  payment 

4.  Where  an  officer,  receiving  a  salary  from  the  United  States,  is  surety  for  ade- 
fiinlter,  the  continuance  of  the  payment  of  his  salary  is  no  relinquishment  of 
the  claim  against  him  as  surety. 

5.  The  settlement  and  closing  of  an  account  of  a  public  officer  docs  not  discharge 
his  liability  as  a  surety  for  another  officer,  though  the  de&ult  of  the  latter  was 
previously  known. 

On  the  18th  August,  1818,  Thomas  Burrowes,  a  purser  in  the 
navy,  as  principal,  and  Francis  S.  Beattie  and  Edward  M*Gee 
as  sureties,  executed  to  the  United  States  of  America  a  joint 
and  several  bond  for  twenty-five  thousand  dollars.  The  condi- 
tion was  that  '<  Thomas  Burrowes  should  regularly  account, 
when  thereunto  required,  for  all  public  moneys  received  by 
him,  from  time  to  time,  and  for  all  public  property  committed 
to  his  care,  with  such  officers  of  the  government  as  should  be 
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authorised  to  settle  his  account,  and  should  pay  over  any  sums 
found  due  on  such  settlement,  and  should  faithfully  discharge 
the  trust"  By  an  indorsement  on  the  back  of  the  bond,  the 
secretary  of  the  navy,  acting  in  behalf  of  the  United  States, 
agreed  <<  that  the  obligors  were  not  to  be  held  responsible  for 
any  loss  of  the  said  moneys  or  property,  occasioned  by  capture, 
sinking,  stranding,  or  any  other  unavoidable  casualty;  and,  if  the 
purser  should  be  deprived  of  his  books  or  vouchers  by  such  cir- 
cumstance, the  obligors  were  to  be  exonerated,  on  producing 
satisfactory  evidence  of  the  facts,  unless  it  was  shown  that  the 
money  or  public  property  had  been  misapplied." 

In  the  year  1891,  Thomas  Burro wes  died,  and  on  the  5th 
October,  1822,  the  fourth  auditor  directed  the  purser  at  Phila- 
delphia to  retain  the  pay  of  the  defendant,  Francis  S.  Beattie, 
who  was  a  surgeon's  mate,  to  meet  a  delinquency  in  the  accounts 
of  the  former.  This  was  done  accordingly;  and  the  suspension 
continued  until  the  30th  June,  1823,  when  the  defendant  re- 
ceived a  letter  from  the  secretary  of  the  navy,  informing  him 
that  his  accounts  were  closed,  and  that  he  was  thereafter  regu- 
larly to  receive  his  pay  and  rations  as  a  surgeon's  mate.  By 
this  settlement,  a  balance  appeared  to  be  due  to  the  defendant  of 
two  hundred  and  sixty-six  dollars  and  eighty-seven  cents,  which 
was  retained  by  the  treasury,  to  be  applied  as  an  offset  to  the 
amount  for  which  he  was  responsible  as  the  surety  of  Thomas 
Burrowes. 

On  the  29th  November,  1823,  a  final  settlement  was  made  at 
the  treasury  of  the  account  of  Thomas  Burrowes,  by  which  it 
appeared  that,  at  the  time  of  his  death,  there  was  a  balance  of 
public  money  due  by  him  to  the  United  States,  amounting  to 
one  thousand  two  hundred  and  ninety-six  dollars  and  twelve 
cents.  To  recover  this,  separate  suits  were  instituted  in  the 
Eastern  District  of  Pennsylvania,  on  the  19th  January,  1824, 
against  each  of  the  sureties,  Francis  S.  Beattie  and  Edward 
M'Gee.  The  summons  in  the  former  case  was  returned  « nil 
habet;^  but  judgment  was  recovered  against  the  latter  for  the 
whole  amount  of  the  balance  due  from  Thomas  Burrowes.     On 
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this  judgment,  execution  issued  against  M'Gee,  who  was  arrested 
and  imprisoned,  but,  on  the  16th  August,  1834,  the  marshal  re- 
turned that  he  had  been  <<  discharged  by  order  of  the  president" 

On  the  7th  March,  1825,  the  present  suit  was  brought  against 
Francis  S.  Beattie,  on  the  same  bond,  and  to  recover  the  whole 
of  the  balance  due  from  Thomas  Burrowes,  as  above  stated.  The 
defendant  pleaded  <<  nil  debet  and  payment,  with  leave  to  give 
the  special  matter  in  evidence,"  and  the  United  States  joined 
issue. 

On  the  10th  June,  1829,  the  case  came  on  for  trial  before 
Judge  HopKiNSOK  and  a  special  jury.  It  was  argued  by  Dal- 
X.AS,  District  Attorney,  for  the  United  States,  and  Stkxs  and 
J.  G.  BiDDLB  for  thedefendant 

The  validity  of  the  bond,  and  the  correctness  of  the  account 
of  Thomas  Burrowes,  as  settled  at  the  treasury,  being  admitted 
by  the  defendant,  and  the  set  off,  to  the  amount  of  two  hundred 
and  sixty-six  dollars  and  eighty-seven  cents,  retained  from  his 
pay,  being  agreed  to  on  the  part  of  the  United  States,  the  only 
questions  in  the  case  arose  upon  the  following  evidence,  offered 
by  the  defendant  under  his  plea  of  payment,  with  leave.  1. 
The  record  of  the  proceedings  againSt  Edward  M'Gee,  a  party 
to  the  bond  on  which  this  suit  was  brought,  and  of  his  arrest, 
imprisonment  and  discharge,  by  order  of  the  President  2.  The 
letters  of  the  fourth  auditor  and  of  the  secretary  of  the  navy; 
the  first  directing  the  pay  of  the  defendant  to  be  retained,  on 
account  of  his  liability,  under  the  same  bond;  and  the  second, 
informing  him  that  his  account  was  closed,  and  his  pay  was  to 
:be  resumed. 

Dallas  for  the  United  States. 

All  this  evidence  is  objectionable;  both  that  which  relates  to 
^e  suit  against  the  co-obligor  Edward  M'Gee,  and  that  which 
relates  to  the  closing  of  the  defendant's  own  account  in  1823. 

1.  The  record  of  the  proceedings  against  Edward  M'Gree 
is  entirely  irrelevant;  there  is  no  issue  to  which  it  can  apply; 
the  defendant  is  separately  sued  on  his  separate  obligation,  to 
which  it  does  not  even  appear,  by  the  record,  that  Edward 
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M'Gee  was  a  party;  to  this  suit  he  does  not  plead  any  release 

of  a  co-obligpFy  or  of  himself,  but  merely  the  general  issue  and 

a  payment  by  himself     Is  this  record  evidence  to  establish 

either  one  or  the  other?     It  is  not;  and  were  it  now  before 

the  jury,  it  would  not  prove  any  allegation  which  the  defendant 

has  mlade  in  his  own  pleas.    But  had  it  been  pleaded,  it  would 

have  been  bad  on  demurrer;  the  suit  against  the  co-obligor  of 

course  is  no  release,  nor  is  such  a  discharge.     The  act  of  6th 

June,   1798,  authorised  the  secretary  of  the  treasury,  under 

certain  circumstances,  to  order  the  discharge  from  custody  of 

any  person  imprisoned  upon  execution  for  a  debt  due  to  the 

United  States;  and  the  act  of  3d  March,  1817,  authorised  the 

president  to  do  the  same,  in  any  case  which  did  not  permit  a 

discharge  by  the  secretary,  under  the  power  given  him  in  that 

ae^  but  both  laws  expressly  declare,  that  <<  the  judgment  shall 

remain  good  and  sufficient  in  law,  and  may  be  satisfied  out  of 

any  estate  which  may  then  or  at  any  time  afterwards  belong 

to  the  debtor.^^    It  was   under  this   law   that  the  president 

acted;  of  course  what  he  did  was  subject  to  its  limitations; 

to  extend  it  beyond  those  limitations,  would  be  to  give  to  the 

acts  of  the  executive  officer,  an  interpretation  which  would 

defeat  the  very  object  of  the  law.     The  legislature  intended 

merely  to  relieve  the  person  of  one  obligor  from  custody;  this 

intention  was  just,  and  legal;  it  cannot  be  construed  into  a 

meaning  which  would  be  in  fact  the  reverse.     1  Story's  Laws, 

506.     3  Story's  Laws,  1652.     The  United  States  v.  Stansbury, 

1  Peters,  573.     Hurst  v.  The  United  States,   1  Gallison,  32. 

The  United  States  v.  Sturges,  1  Paine,  525. 

2.  As  to  the  evidence  offered  in  regard  to  the  stoppage  of 
the  defendant's  pay,  it  is  to  be  remarked  that  it  can  have  no 
possible  bearing  on  this  case.  The  whole  transaction  occurred 
before  this  account  of  Thomas  Burrowes  was  settled;  all  the 
money  actually  retained  is  credited;  and  what  is  said  in  regard 
to  the  closing  of  the  account,  relies  to  the  pay  of  the  defendant 
in  his  own  right,  not  to  his  liability  as  a  surety. 
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SrKEs^and  J.  C.  Biddle  for  the  defendant 

The  error  made  by  the  plaintiflsy  as  to  this  evidence,  arises 
from  their  endeavouring  to  separate  into  parts  that  which 
ought  to  be  taken  altogether.  The  defendant  asserts  that  he 
owes  nothing,  that  he  has  paid  all  the  United  States  intended 
or  expected  he  should  pay,  and  consequently  that  he  has  satisfied 
their  claim.  This  may  not  be  proved  by  taking  separately  each 
particular  fact  o£fered  in  evidence,  but  it  is  the  result  of  the 
whole  of  them  taken  together.  The  acts  of  the  president,  the 
auditor,  and  the  secretary,  are  links  in  the  chain;  the  whole  series 
shows  that  the  United  States  intended  to  release  both  the  sure- 
ties. The  plea  is  a  general  one,  and  the  evidence  oflTered  by  the 
defendant,  taken  altogether,  will  sustain  it;  it  is  not  therefore 
to  be  rejected  by  considering  it  in  parts.  As  soon  as  it  was 
discovered  that,  at  the  time  of  his  death,  Thomas  Burro wes 
was  a  defaulter,  the  United  States  looked  to  his  sureties  for 
indemnity.  They  first  proceeded  against  the  defendant,  who, 
being  a  surgeon's  mate  in  the  navy,  was  entitled  to  compensa- 
tion. According  to  the  provisions  of  the  second  section  of  the 
act  of  4th  May,  1822,  his  pay  was  detained  at  the  treasury, 
« to  be  applied,"  as  is  expressly  stated  by  one  of  the  letters 
now  ofiered  in  evidence,  <<as  an  ofiset  for  the  amount  for 
which  he  was  liable  as  surety  of  Burrowes."  This  continued 
till  the  30th  June,  1823,  when,  as  is  also  expressly  stated  in 
another  of  the  letters  offered  in  evidence,  <<the  defendant's 
account  was  closed  by  order  of  the  secretary  of  the  navy,  and 
his  pay  restored  as  before;"  which  could  not  have  been  legally 
done  had  he  still  been  <^ia  arrears  to  the  United  States." 
They  then  proceeded  against  the  other  surety  Edward  M'Gee, 
and  carried  on  the  suit  to  final  judgment  and  execution,  which 
of  itself  operated  as  a  release  of  the  co-obligor,  the  present 
defendant,  and  consequently  is  good  evidence  under  the  general 
plea  of  <  nil  debet'  The  whole  proceedings  therefore  taken 
together;  first,  the  closing  of^the  defendant's  account  and  pay- 
ment of  his  compensation  when  it  ought  to  have  been  retained 
if  he  owed  any  thing;  and  secondly,  the  discharge  of  the  other 
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surety  without  the  consent  of  the  defendant;  are  [  roof  that 
the  officers  of  the  United  States  considered  the  debt  now 
claimed  as  satisfied.  7  Liaws  of  the  United  States,  50.  Row- 
ley V.  Stoddardy  7  Johnson,  206.  McLean  v.  Whiting,  8 
Johnson,  262. 

Dallas  for  the  United  States,  in  reply. 

The  neglect  of  the  public  officers  to  retain  the  defendant's 
pay,  after  the  30th  June,  1823,  is  no  evidence  either  of  pay- 
ment or  release.  If  they  had  neglected  to  retain  it  altogether, 
it  would  not  have  affected  his  liability.  No  point  is  better 
settled,  than  that  the  laches  of  a  public  officer  do  not  affect 
the  rights  or  claims  of  the  government.  So  far  as  the  defendant 
paid  any  money,  he  is  entitled  to  credit;  but  nothing  else  can 
give  it  to  him,  whether  the  public  officers  were  negligent,  or 
whether  they  intended  to  release  him.  *  As  to  the  discharge  of 
Edward  M'Gee,  it  has  nothing  to  do  with  this  case;  the  judg- 
ment against  him  remains  in  full  force;  therefore,  the  rights 
and  liabilities  of  his  co-obligor  are  in  no  respect  affected,  by 
the  act  which  the  evidence  offered  would  establish.  We  admit 
the  fact,  but  we  deny  altogether  its  bearing;  it  is  not  therefore 
proper  evidence.  United  States  v.  Kirkpatrick,  9  Wheaton,  720. 

Judge  HopKiNsoN  rejected  the  evidence  in  regard  to  the 
discharge  of  Edward  M'Gee,  observing  that  the  common  law 
principle  was  clear,  which  precluded  the  introduction  of  evi- 
dence having  no  bearing  upon  the  issue.  This  discharge  could 
not  serve  the  defendant  under  his  plea  of  payment,  even  if  it 
were  proved,  because  the  act  of  Congress,  by  virtue  of  which 
the  discharge  was  made,  is  a  mere  release  of  the  person,  but 
does  not  affect  the  debt  It  was  not  so  however  in  regard  to 
the  transactions  of  the  treasury  and  navy  departments,  with  the 
defendant;  it  was  impossible  to  say  that  they  did  not  contain 
proof,  to  a  greater  or  less  degree,  of  payments  made  by 
him  on  account  of  this  liability.  They  ought  therefore  to  be 
received  in  evidence,  leaving  for  future  consideration,  the 
extent  to  which  they  operate. 
13 
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The  case  went  to  the  jury  on  this  evidence^  and  Judge  Hop- 
KiNsoN  delivered  the  following  charge: 

The  execution  by  the  defendant  of  the  bond  on  which  this 
suit  is  brought  is  admitted;  so  of  the  condition  and  the  breach. 
The  account  of  Thomas  Burrowes,  the  principal  in  the  bond, 
was  not  settled  until  the  29th  November,  1823,  when  it 
appeared  there  was  due  from  him  to  the  United  States  a  balance 
of  one  thousand  two  hundred  and  ninety-six  dollars  and  twelve 
cents.  Burro wes  died  in  the  year  1821,  and  was  known  or 
supposed,  some  months  after,  to  be  a  defaulter  although  the 
amount  was  not  ascertained;  for  on  the  5th  October,  1822, 
the  fourth  auditor  wrote  to  the  purser  of  the  navy  yard  at 
Philadelphia,  directing  him  to  retain  the  pay  of  the  defendant, 
Dr.  Beattie,  to  meet  the  delinquency  of  Burrowes.  On  the  SOlh 
June,  1823,  the  secretary  of  the  navy  wrote  to  the  defendant 
that  his  accounts  were  closed,  and  he  was  thereafter  to  receive 
his  pay  and  rations  as  a  surgeon's  mate.  On  this  settlement  of 
the  accounts  of  the  defendant,  there  appeared  to  be  due  to 
him  two  hundred  and  sixty-six  dollars  and  eighty-seven  cents, 
which  were  retained  to  meet  his  responsibility  for  Burrowes, 
whose  account  was  not  yet  settled;  and,  of  course,  the  amount 
of  that  responsibility  was  not  ascertained. 

It  is  now  contended  by  the  defendant,  that  these  letters,  from 
the  fourth  auditor  and  the  secretary,  sustain  his  plea  of  payment 
of  this  bond;  and  show  that  all  claims  upon  him  by  the  United 
States,  not  only  on  his  own  account  but  also  as  the  surety  of  Bur- 
rowes, were  entirely  closed.  This  is  an  aflSrmative  allegation, 
and  it  is  incumbent  upon  the  defendant  to  prove  it  to  your 
satisfaction.  He  alleges  that  the  account  settled  in  June,  1893, 
was  not  merely  of  his  own  transaction^  with  the  governoM^ilt, 
but  included  the  sum  for  which  he  was  liable  as  the  surety  of 
Burrowes*  If  such  be  the  fact,  he  could  have  shown  it  con- 
clusively by  producing  the  account  You  would  then  have 
seen  for  yourselves  of  what  items  or  particulars  it  is  composed; 
you  would  have  certainly  known  whether  the  sum  of  two 
hundred  and  sixty-six  dollars  and  eighty-seven  cents  is  simply 
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the  balance  of  the  defeadant's  own  account  with  the  goveramcot, 
or  wbeihor  the  account  goes  beyond  this,  and  charges  him 
with  the  balance  of  Buirowes,  now  demanded  of  him,  or  any 
part  oi  it.  The  account  is  not  produced,  nor  is  tliere  any 
rational  presumption  to  be  drawn  from  these  letters  that  such 
was  the  esse;  on  the  contrary,  I  do  not  see  how  it  could  be  so. 
The  account  of  defendant  was  settled  some  time  antecedent  to 
the  30th  June,  1823,  for  on  that  day  the  secretary  informed 
him  of  it  Now  it  was  not  until  the  December  following  that 
Burrowes*  account  was  settled,  and  the  amount  of  his  debt  to 
the  United  States  known,  to  wit,  one  thousand  two  hundred 
and  ninety-six  dollars  and  twelve  cents.  It  is  evidently  im- 
possible that  this  amount  could  have  formed  a  part  of,  or  have 
been  an  item  in,  the  account  of  Beattie,  which  was  closed 
six  months  before;  unless  we  are  driven  to  the  improbable  pre- 
sumption that  the  amount  of  Burrowes'  balance  was  antici- 
pated and  assumed  in  the  settlement  of  Beattie's  account 
If  this  was  done  the  account  itself  would  show  it  The  allega* 
tion,  therefore,  that  the  money  due  from  Burrowes  has  been 
paid  by  the  defendant  in  the  settlement  of  his  own  account 
is  altogether  unsupported.  The  letter  of  the  secretary  could 
have  referred  only  to  the  private  account  of  Beattie  himself. 
If,  on  the  final  adjustment  of  the  account  of  Burrowes,  it 
had  appeared  that  he  was  not  indebted  to  the  government  at  all; 
or  not  to  the  amount  of  two  hundred  and  sixty-six  dollars  and 
eighty-seven  cents,  the  sum  retained  from  Beattie;  would  he 
not  have  had  a  just  and  legal  claim  for  the  return  of  this 
money?  Could  he  have  been  told,  your  account  is  closed?  It 
is  true  the  secretary  informs  him  that  he  shall  thereafler  receive 
his  pay,  but  docs  the  relinquishment  for  the  time  of  a  harsh 
remedy,  extinguish  the  claim?  It  was  a  liberal  and  equitable 
indulgence  on  the  part  of  the  secretary;  it  was  perhaps  but 
strictly  right,  that  the  earnings  of  the  defendant  should  not  be 
withheld  from  him,  to  meet  an  unascertained  balance  from  a 
debtor  for  whom  he  was  a  surety,  and  where,  whatever  might 
have  been  the  reasonable  anticipation,  it  could  not  strictly  be 
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said  that  any  forfeiture  or  breach  of  the  bond  had  taken  place. 
Whatever  were  the  motives  of  the  secretary  in  renewing  the 
defendant's  pay,  as  an  officer  in  the  service  of  the  government, 
it  can  never  have  the  effect  of  discharging  him  from  the  obliga* 
tions  of  his  bond. 

We  find  further,  that  in  March,  1825,  the  auditor  of  the 
treasury  wrote  to  the  defendant,  informing  him  that  the  balance 
due  to  him  would  be  applied  as  an  offset  to  the  amount  for 
which  he  was  indebted  to  the  government  as  the  surety  of  Bur- 
ro wes.  To  this  he  made  no  answer  or  complaint,  asserting  as 
he  now  does,  that  his  responsibility  was  paid  and  discharged 
on  his  account  settled  in  June,  1823.  From  this  it  would  seem, 
that  neither  the  accounting  officers  of  the  treasury,  nor  Dr. 
Beattie  himself,  considered  that  this  settlement  embraced  Ihy 
thing  but  his  private  account,  and  had  no  relation  to  any  claim 
upon  him  arising  from  the  suretyship  for  Burrowes. 

This  is  the  whole  testimony  you  have  to  act  upon,  fori 
consider  the  discharge  of  Edward  M^Gee,  the  other  surety,  to 
have  no  relevancy  to  the  case  of  the  defendant  You  will  give 
him  credit  for  the  two  hundred  and  sixty-six  dollars  and  eighty- 
seven  cents. 

The  Jury  found  a  verdict  for  the  United  States  (or  thirteen 
hundred  and  sixty-eight  dollars  and  eighty-seven  cents. 
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Joseph  Johnson 

V. 

The  ScnooNER  M'Donouoh. 

1.  A  wbarfiDgcr  hu  a  lien  on  a  ▼essel  for  wharfage. 

2.  If  a  Teiael  if  removed  from  a  wharf  secretly  or  wrongfully,  and  afterwards 
Iiroaght  back  without  frand  or  force,  the  lien  of  the  wharfinger  it  revived. 

3.  Where  the  marBbal  levies  on,  bnt  does  not  keep  actual  posacsoion  of  a  vessel, 

which  had  been  removed  from  a  wharf  without  the  knowledge  of  the  wharfinger, 

and  she  is  eabaeqoently  returned  to  the  same  whar^  the  wharfinger  is  to  be 

paid  hia  previous  wharfage,  out  of  the  proceeds  of  a  sale  under  the  execution, 
made  nibaequent  to  her  return. 

On  the  1st  May,  182d,  suit  was  brought  by  the  United  States 
of  America,  against  James  Coulter  and  John  Coulter  on  a  cus- 
tom house  bond  for  the  payment  of  duties.  On  the  18th  of 
May,  judgment  was  rendered  for  the  United  States,  and  on 
the  21st  May,  a  writ  of  fieri  facias  issued.  On  the  2A, 
October,  the  marshal  returned  the  writ,  and  brought  into 
court  the  proceeds  of  the  sale  of  the  schooner  M^Donough, 
which  he  had  levied  upon  as  the  property  of  James  and  John 
Coulter.  On  the  same  day  Joseph  Johnson  filed  his  petition, 
praying  that  the  sum,  due  to  him  for  the  wharfage  of  the 
schooner,  might  be  paid  out  of  the  funds  brought  into  court  by 
the  marshal. 

On  the  same  day  Judge  Hopkinson  delivered  the  following 
opinion: 
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The  facts  of  this  case  appear  by  the  evidence  to  be  these. 
On  the  3d  December,  1828,  the  schooner  M<Donough  was 
put  at  the  wharf  of  Joseph  Johnson,  the  petitioner,  by  her 
owner  James  Coulter,  and  remained  there  until  the  15th 
April,  1639,  when  she  was  removed  to  another  wharf  by  Israel 
Coulter  the  brother  of  James.  This  removal  was  made  without 
the  consent  or  knowledge  of  Johnson,  and  at  dinner  time,  when 
the  persons  usually  about  the  wharf  were  absent  Johnson,  on 
being  informed  of  the  removal,  immediately  complained  of  it 
to  James  Coulter,  who  had  before  assured  him  that  the  vessel 
should  not  be  removed,  until  the  wharfage  was  paid.  James 
Coulter  replied  to  his  complaint,  that  Israel  Coulter  had  no  right 
to  take  her  away,  and  that  he  would  have  her  brought  back. 
She  was  brought  back  on  the  2d  June,  1829.  On  the  2l8t 
May,  1829,  a  writ  of  fieri  facias,  issued  on  a  judgment  against 
John  and  James  Coulter,  at  the  suit  of  the  United  States,  was 
delivered  to  the  marshal,  who  proceeded  with  it  to  the  schooner, 
then  lying  at  the  wharf  to  which  she  had  been  removed;  he 
went  on  board  the  schooner,  and,  as  he  says,  executed  his  writ 
by  a  levy  on  her.  The  schooner  was  at  this  time  stripped  of 
her  rigging,  which  had  been  done  after  her  removal  from 
Johnson's  wharf;  she  was  entirely  shut  up,  and  had  nobody 
on  board  of  her.  The  marshal  put  no  person  in  charge  of 
her,  but  left  her  as  he  found  her,  though  he  says  a  Mr.  Burton 
told  him  he  had  a  person  to  watch  other  vessels,  who  should 
also  take  charge  of  this  schooner.  Whether  Mr.  Burton  per- 
formed this  promise  or  not,  the  marshal  never  inquired,  nor  do 
we  know.  From  other  facts  in  the  case  we  should  infer  that 
he  did  not.  The  marshal  made  no  further  proceeding  on  his 
writ,  in  consequence  of  his  being  informed  that  Coulter  had 
sold  her  before  the  writ  issued,  but  he  further  says,  that  he 
did  not  abandon  his  levy.  Did  he,  however,  preserve  his  posses- 
sion? I  think  he  did  not.  On  the  2d  June,  nearly  two  weeks 
after  this  proceeding  under  the  fieri  facias,  the  schooner  was 
brought  back  to  Johnson's  wharf,  without  any  prevention  or 
objection  on  the  part  of  the  marshal,  or  of  any  person  he  may 
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have  supposed  had  charge  of  her.  She  was  afterwards  sold  by 
the  marshal  at  Johnson's  wharf;  the  proceeds  of  the  sale  are 
now  in  court;  and  Joseph  Johnson  claims  to  be  paid  out  of  them 
for  his  wharfage  from  December,  1828,  to  April,  1829;  that 
whiqh  was  due  for  the  second  lying  at  his  wharf  being  satisfied. 
On  the  other  band  the  United  States  claim  the  whole  of  the 
proceeds  towards  the  satisfaction  of  their  judgment 

It  was  long  since  decided  in  this  court  by  Judge  Peters,  that 
wharfage  is  allowed  out  of  proceeds,  as  the  wharfinger  might 
d^ain  the  ship  until  payment;  in  other  words,  tliat  a  wharfinger 
has  a  lien  on  the  vessel  for  his  wharfage.     Judge  Story,  in  the 
case  of  Lewis  (2  Gallison,  483,)  has  recognised  and  affirmed 
this  principle.     In  this  case  it  has  not  been  questioned,  but  it 
has  been  insisted  by  the  district  attorney  that  the  lien  was 
lost,  by  the  loss  of  the  possession  of  the  schooner.     It  is  cer- 
tainly true  that  when  the  possession  of  a  chattel  is  voluntarily 
given  up,  or  other  security  is  taken  for  the  debt,  the  lien  is 
abandoned.    But  this  act,  like  every  other,  must  be  coupled 
with  the  will  and  intention  of  the  party.     Can  I  be  said  to  part 
with  an  article  which  is  wrongfully  taken  from  me,  without 
my  knowledge  or  consent^     And  if  I  afterwards  regain  my 
possession,  without  any  wrong  to  another,  am  I  not  restored  to 
my  original  rights?    Whether  1  may  retake  the  possession  by 
my  own  authority  is  another  question,  and  even  that  seems  to  have 
been  allowed  in  the  caseof  Rosse  v.  Bar nsteed,  (2Rolle,  438,)  pro- 
vided it  be  done  on  fresh  pursuit    I  admit  that  the  consent  to  the 
change  of  possession  may  be  given,  and  will  be  as  effectual  after 
9B  before  the  removal;  and  further  that  such  consent  may  be  in- 
ferred from  the  conduct  of  the  party,  as  %vcll  as  by  direct  evi- 
dence.    If,  in  this  case,  Joseph  Johnson  had  made  no  complaint 
of  the  taking  away  of  the  schooner,  until  she  was  levied  upon, 
it  would  have  warranted  a  belief  that  he  acquiesced  in  it;  but,  on 
the  contrary,  he  made  immediate  complaint,  and  received  a 
promise  from  James  Coulter,   not  of  the   payment  of  the 
wharfage,  but  of  the  return  of  the  vessel  to  his  wharf.     What 
more  could  he  do  to  repel  the  presumption  of  his  assent  to  the 
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act,  or  to  show  that  he  held  to  the  body  of  the  schooner  as  the 
security  for  his  debt,  and  looked  to  no  other?  He  could  not 
take  forcible  possession  of  her;  nor  do  I  know  of  any  legal 
process,  by  which  he  could  have  had  her  restored  to  him.  If 
a  possession  is  gained  wrongfully  or  fraudulently  it  gives  no 
lien;  so  if  it  be  given  for  a  special  purpose,  it  cannot  be 
applied  to  another.  The  same  equity  requires  that  if  the  pos- 
session be  lost  wrongfully  or  fraudulently,  and  be  afterwards 
regained  without  fraud  or  wrong,  the  lien  shall  be  in  force. 

In  the  ease  of  Spring  v.  The  South  Carolina  Insurance  Com- 
pany, (8  Wheaton,  268,)  it  is  expressly  said  by  the  court,  that 
an  insurance  broker  is  entitled  to  a  lien  on  the  policy  for 
premiums  paid  for  his  principal:  and  though  he  parts  with  the 
possession,  if  the  policy  afterwards  comes  into  his  hands 
again,  his  lien  is  revived  and  will  be  protected,  unless  the 
manner  of  his  parting  with  it  had  manifested  an  intention  in 
him  altogether  to  abandon  such  lien.  The  parting  with  pos- 
session was  voluntary. 

In  the  case  of  The  United  States  v.  Barney,  (3  Hall's  Law 
Journ.  128,)  Judge  Winchester  says,  a  lien  is  a  tie,  hold,  or 
security  upon  goods  or  other  things  which  a  man  has  in  his 
custody,  till  he  is  paid  what  is  due  on  them.  From  this  defini- 
tion, he  adds,  it  is  apparent  that  there  can  be  no  lien  where 
the  property  is  annihilated,  or  the  possession  parted  with  volun- 
tarily and  without  fraud.  He  quotes  Chapman  v.  Derby,  (2 
Vernon,  117,)  and  ex  parte  Ockenden  (1  Atkyns,  234.) 

In  Montague  on  liens,  page  1 9,  it  is  said  if  an  innkeeper  8uff;^'r 
the  horse  of  his  customer  to  be  taken  away,  and  the  horse  is,  on 
some  future  occasion,  brought  to  the  inn,  the  lien  does  not 
revive.  In  the  same  book  and  page  it  is  said,  that  if  an  insurance 
broker  parts  with  the  possession  of  a  policy  upon  which  he  has 
a  lien,  and  afterwards,  upon  hearing  reports  not  favourable  to 
the  circumstances  of  his  principal^  he  obtains  from  him  the 
policy  under  pretence  of  receiving  the  average,  it  has  been 
decided  that  his  lien  revives.  This  is  going  very  far  indeed 
beyond  the  decision  in  the  case  of  Spring  v.  The  South  Caro- 
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lina  loBiiruiee  Compamfr,  and  beyond  what  is  necessary  for  our 


In  the  ease  of  Levy  t.  Barnard,  (2  Moore,  34,)  it  is  said;  ^  it 
seems  that  if  a  broker  pail  with  a  policy,  his  lien  reyives  upon 
its  being  returned  to  him." 

Such  is  the  uniform  doctrine  of  the  decisions  upon  this  point, 
and  no  case  has  been  produced  or  found  on  my  examination,  in 
which  a  wrongful  or  fraudulent  dispossession  of  the  article 
would  so  destroy  the  lien,  as  that  it  would  not  revive  on  a  sub- 
sequent honest  regaining  of  the  possession. 

The  loss  of  the  possession  in  this  case  was  certainly  not  by 
the  consent  or  intention  of  Joseph  Johnson  i  nor  did  he,  by  any 
subsequent  agreement  or  act,  acquiesce  in  iU  The  only  cir- 
cumstance relied  on  to  prove  his  assent  is  the  length  of  time; 
but  what  could  he  do,  in  that  period,  to  show  his  dissent,  more 
than  he  did?  It  was  returned  to  him  without  any  wrong  or 
firaud  on  his  part;  and  by  the  same  person  who  had  taken  it 
away^  and  probably  for  the  very  purpose  of  making  it  liable  to 
his  claim. 

I  am  therefore  of  opinion  he  is  entitled  to  the  payment  of 
the  whar&ge  due  to  him,  out  of  the  proceeds  of  the  sale  of  the 
aehooner. 

It  is  proper  to  add,  that  there  is  much  uncertainty  and  ob- 
scurity about  this  levy;  or,  at  least,  about  any  actual  possession 
of  the  property  by  the  marshal,  or  wliat  his  intentions  were  in 
reepect  to  it,  after  he  was  informed  that  Coulter  had  sold  it 
He  suspended  all  further  proceedings,  and  seems  to  have  had 
no  custody  or  care  of  it  afterwards;  until  he  actually  sold  it 
at  Joseph  Johnson's  wharf.  If  the  marshal  had  taken  a  clear 
possession  of  the  vessel,  and  thereby  divested  Coulter  of  the 
possession;  and  the  latter  had  afterwards  fraudulently  and  wrong- 
fully taken  her  and  returned  her  to  Johnson's  wharf,  in  viola- 
tion of  the  right  and  possession  obtained  in  her  by  the  marshal, 
it  would  have  presented  a  diffevent  question,  on  which  I  give 
DO  opinion.  The  case  of  Spring  v.  The  South  Carolina  In- 
surance Company,  (8  Wheaton,  268,)  will  be  found  to  bear, 
even  on  such  a  case,  favourably  to  the  claim  of  wharfage. 
14 
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The  Postmastee  General  of  tee  United  States 

John  Norvell. 


1.  A^bondgiTen  by  a  poitmaiter,  with  raretiest&r  the  peribimaDoe 
daties,  does  not  constitate  a  binding  contract,  until  approred  and  accepted  by 
the  postmaster  general. 

%  Hie  receptioo  and  detention  of  an  official  bond,  by  the  postmaster  general,  ftr 
a  oonsiderable  time,  without  objection,  is  sufficient  evidence  of  its  acoeptanoe. 

8.  The  return  of  an  official  bond  to  the  principal  obligor,  by  the  postmaster 
genera],  for  the  purpose  of  obtaining  an  additional  surety,  affords  no  proof  that 
h  had  nol  been  accepted;  nor  does  it  amount  either  to  a  sorreDder  or  can- 
celling of  it 

i.  Where  a  debtor^  indebted  on  seteral  aoooanti,  makes  a  payment,  he  may 
apply  it  to  either  account;  if  he  does  not,  the  creditor  may  do  so;  if  neither  doesi 
the  law  will  appropriate  it  according  to  the  justice  of  the  case,  pronded  there 
are  no  other  parties  interested. 

5.  A  debtor  cannot  appropriate  a  payment,  in  such  manner  as  to  aileet  the  nl»> 
tive  liability  or  rights  of  his  different  sureties,  without  their  assent 

6.  Where  a  public  officer  has  given  suocessiTe  official  bonds  with  difierent  sure- 
ties, moneys  received  subsequent  to  the  execution  of  the  latter,  cannot,  before 
it  is  discharged,  be  applied  to  the  payment  of  the  former. 

7.  Where  a  public  officer  has  given  diffisrent  bonds  with  different  nireCie*,  his 
.    payments  must  he  so  appropriated  as  to  give  eaeh  bond  credits  for  the  moneyn 

respectively  due,  cdlected,  and  paid  under  it. 

8.  The  law  which  limits  suits  by  the  postmaster  general  against  sureties,  to  two 
years  after  a  de&ult  of  tbe  principal,  does  not  operate  in  cases  of  balanoen 
unpaid  at  the  end  of  a  quavter,  which  are  siibseqaently  liquidated  by  the  i»- 
oeipla  of  a  locoeeding  one. 
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Oir  the  7th  Jane,  1825,  the  postmaster  general  addressed 
a  letter  to  Richard  Bache,  then  postmaster  at  Philadelphia,  in 
which  he  stated,  as  follows:  <<Some  weeks  since  I  directed  a 
bond  to  be  sent  to  you  as  postmaster,  that  you  might  have  it 
executed  under  the  post  office  laws,  passed  at  the  last  session 
of  Congress.  This  measure  has  become  necessary  by  reason 
of  the  decision  of  Judge  Johnson,  who  lately  decided  that  bonds 
given  by  a  deputy  postmaster,  under  the  law  lately  repealed, 
eould  not  be  enforced.  Although  I  believe  this  decision  to  be 
erroneous,  and  that  the  Supreme  Court  will  reverse  it,  yet,  it 
becomes  my  duty  to  guard  the  public  interest,  by  taking  the 
precautionary  step  of  renewing  the  bonds  of  all  postmasters 
which  were  executed  under  the  late  law.  I  will  thank  you  to 
inform  me  whether  you  have  received  the  bond  transmitted  to 
you.    If  you  have  not  another  shall  be  sent'' 

On  the  15th  of  June,  Mr.  Bache  acknowledged  the  receipt 
of  this  letter,  and  said  that  the  delay  in  returning  the  bond 
had  been  occasioned  by  one  of  the  gentlemen,  whom  he  wished 
as  his  surety,  being  out  of  the  city,  but  that  it  should  be  exe- 
cuted and  sent  in  the  course  of  the  week. 

On  the  1st  July,  the  usual  quarterly  settlement  of  his 
accounts  as  postmaster  was  made,  and  it  appeared  that  the 
debits  against  Mr.  Bache,  on  that  day,  exceeded  his  credits  or 
payments  by  the  sum  of  twenty-six  thousand  nine  hundred  and 
forty-nine  dollars  and  nineteen  cents,  leaving  him  indebted  to 
the  United  States  in  that  sum  at  that  time. 

On  the  8th  July,  Mr.  Bache,  together  with  William  Milnor, 
jr.  and  John  Norvell,  executed  a  joint  and  several  bond  to  the 
postmaster  general  in  the  penal  sum  of  thirty  thousand  dollars; 
being  the  same  which  was  referred  to  by  that  officer  in  his 
letter  of  the  7th  June.  The  condition  of  the  bond  set  forth 
that  Richard  Bache  was  then  postmaster  at  Philadelphia,  and 
it  provided,  ^  that  if  the  said  Richard  Bache  should  well  and 
truly  execute  the  duties  of  the  said  office,  and  faithfully,  once 
in  three  months  and  oftener  if  thereto  required,  render  accounts 
of  his  receipts  and  expenditures  as  postmaster  to  the  general 
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poft  office^  in  the  manner  and  fonn  preacribed  by  the  poatmaa- 
ter  general,  in  his  aeveral  inatnictiona  to  poatmaaterSy  and  ahouU 
pay  all  moneya  that  ahould  come  to  his  hands,  for  the  postages 
of  whateyer  is  by  law  chargeable  with  postage,  to  the  post- 
master general  of  the  United  States  for  the  time  being,  deduct- 
ing only  the  commission  and  allowances  made  by  law  for  hit 
care  trouble  and  charges  in  managing  the  said  office;  and  should 
also  faithfully  do  and  perform,  as  agent  for  the  general  post  office, 
all  such  acts  and  things  as  might  be  required  of  him  by  the 
postmaster  general;  and  moreover  should  laithfuUy  account 
with  the  said  postmaster  general,  for  all  moneys,  biUs,  bonds 
notes,  receipts,  and  other  Touchers,  which  he  as  agent  as  afore- 
said  should  receive  for  the  use  and  benefit  of  said  general 
post  office,''  then  the  bond  was  to  be  void.  On  the  back  of 
the  bond  was  a  certificate  of  the  same  date,  by  an  alderman  of 
of  the  city  of  Philadelphia,  that  <<  in  his  opinion  the  sureties 
therein  were  sufficient" 

This  bond  was  transmitted  to  the  post  office  department;  on 
what  day  is  not  ascertained,  but  probably  about  that  on  which 
it  bears  date. 

On  the  15th  September,  another  settlement  of  Mr.  Bache's 
accounts  as  postma/rter  took  place,  by  which  it  appeared  that 
from  the  Sth  July,  the  date  of  his  bond  to  that  day  he  had 
paid  the  sum  of  twenty-nine  thousand  seven  hundred  and  forty- 
six  dollars  and  sixteen  cents,  extinguishing  the  balance  due  on 
the  previous  quarter,  and  leaving  a  credit  in  his  favour  of  two 
thousand  seven  hundred  and  ninety-six  dollars  and  ninety- 
seven  cents. 

On  the  2Ut  September,  the  bond  was  returned  to  Mr.  Bache 
by  the  postmaster  general,  inclosed  in  a  letter  in  which  he  stated^ 
as  follows:  ^  I  am  informed  that  William  Milnor,  jr.  whose 
signature  is  placed  to  the  inclosed  bond,  as  one  of  your  sureties, 
possesses  little  or  no  property.  As  two  sureties  are  required 
by  the  rule  of  the  department,  it  is  proper  that  they  should  both 
be  in  such  circumstances  as  to  property  as  to  make  their  respon- 
sibility safe  for  the  public.     If  the  fact  be  as  above  stated 
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to  Mr.  Milnor,  it  will  be  nece«utry  for  you  to  procure  another 
signature  to  your  bond.  1  have  purposely  delayed  returning 
this  bond,  until  after  you  had  paid  the  late  requisition  of  the 
d^ertment,  in  order  that  its  return  might  not  embarrass  you. 
As  you  have  more  than  complied  with  the  requisition,  and 
redueed  your  balance  to  a  small  sum,  I  presume  you  will  have 
no  difficulty  in  complying  with  this  request." 

On  the  15th  December,  Mr.  Bache  wrote  to  the  post- 
master  general  that  he  would  attend  to  the  surety  the  following 
week,  <<  when  he  hoped  to  forward  one  that  would  meet  his 
approbation." 

On  the  12th  June,  1826,  the  postmaster  general  wrote  to 
Mr.  Bache,  that  ^  his  bond  yet  remained  to  be  perfected." 

On  the  14th  March,  1828,  the  assistant  postmaster  general 
wrote  to  Mr.  Bache  reminding  him  of  the  assurances  given  in 
his  letters  to  the  department,  and  asking  his  immediate  atten- 
tion to  the  return  of  his  bond  with  the  additional  surety  required 
on  the  21st  September,  1825. 

On  the  7th  April,  the  postmaster  general  himself  addressed 
&  letter  to  Mr.  Bache,  in  which  he  stated  as  follows:  <<  Col. 
Gardner  informs  me  that  you  have  not  returned  your  bond  as 
postmaster  with  the  additional  surety  necessary.  I  regret  that 
this  subject  has  not  been  attended  to  by  you  before,  and  hope  you 
will  lose  no  time  in  procuring  an  additional  name  to  your  bond, 
which  may  be  good  for  the  amount  of  the  penalty;  at  least, 
the  whole  number  should  be  considered  good  for  that  sum.  I 
was  not  aware  until  a  few  days  since,  that  the  bond  had  not 
been  returned." 

On  the  14th  April,  Mr.  Bache  informed  the  postmaster 
general,  in  reply,  that  he  would  <<give  him  a  definitive  answer 
in  the  course  of  the  next  day  respecting  his  bond,  after  seeing 
some  of  his  friends." 

On  the  20th  April,  Mr.  Bache  was  superseded  as  postmastei^ 
and  on  the  13th  May,  the  bond  in  question  was  deposited  with 
the  attorney  of  the  United  States,  <<  to  be  retained  until  it  was 
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deeided  who  had  a  just  claim  to  it;  aa  it  was  claimed  both  by 
the  postmaster  general  and  the  sureties.'^ 

On  a  settlement  of  the  accounts  of  Mr.  Bache,  it  was  ibund 
there  was  a  balance  due  by  him  of  twenty-two  thousand  two 
hundred  and  thirty-five  dollars  and  fifty  cents;  thereupon 
separate  suits  were  instituted,  in  this  court,  against  him  as  prin* 
cipal  obligor,  and  Mr.  M ilnor  and  Mr.  Norvell  each  of  the 
sureties  in  the  bond. 

The  declaration  in  the  present  action  against  John  Norveli 
is  for  the  amount  of  the  penalty  in  the  bond.  It  sets  out  the 
condition  at  length,  as  above  stated,  and  then  arers  the  non 
performance  thereof  by  the  postmaster,  Richard  Bache,  in  all 
particulars,  but  especially  ^in  not  paying  the  said  sum  of 
twenty-two  thousand  two  hundred  and  thirty-five  dollars  and 
fifty  cents,  being  money  that  had  cometo  his  hands  for  postages." 
To  this  the  defendant  pleads;  1.  That  the  bond  was  not  ac- 
cepted by  the  postmaster  general,  and  so  was  not  delivered  by 
the  defendant  John  Norvell,  and  that  it  is  not  his  deed.  2.  That 
Richard  Bache  did,  during  the  time  he  was  in  office,  after  the 
date  of  the  bond,  truly  execute  the  duties  of  his  office,  and 
that  he  did  not  make  default  by  not  paying  the  said  sum  or 
any  other  sum  of  money  whatever. 

On  the  17th  November,  1829,  the  case  came  on  for  trial 
before  Judge  Hopkiksok  and  a  special  jury.  It  was  argued  by 
Dallas,  District  Attorney,  for  the  postmaster  genenl,  and 
Swift  and  Randall  for  the  defendant 

Dallas  for  the  postmaster  general. 

The  defendant  has  voluntarily  entered  into  a  contract  with 
the  United  States,  which,  however  its  existence  may  be  re- 
gretted, it  becomes  a  plain  duty  of  the  court  to  enforce.  Such 
contracts  are  necessary  by  law,  and  it  is  a  loose  and  dangerous 
morality  which  would  set  them  aside,  merely  because  they 
may  ultimately  bear  hard  on  those  who  have  made  them. 

This  is  an  action  to  recover  a  debt  due  upon  a  bond  in  con- 
sequence of  an  alleged  breach  of  the  condition.  The  sum  claimed 
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18  the  amount  to  which  the  United  States  say  they  have  been 
injured  by  that  breach.  This  bond  has  been  produced  and 
given  in  evidence;  it  is  in  all  its  requisites  apparently  complete; 
it  has  parties^  with  their  signatures  and  seals  duly  attested  by 
subscribing  witnesses;  in  aU  these  incidents  nothing  has  been 
alleg^  to  affect  its  validity.  The  condition  of  the  bond  is 
distinct  and  legal;  and^  if  it  has  been  broken  in  any  of  its  par- 
ticulars, the  penalty  is  incurred  and  the  damage  has  been  pro** 
doced.  That  it  has  been  appears  by  the  account  of  Mr.  Bache^ 
the  postmaster  at  Philadelphia  and  the  principal  obligor  in 
the  bond.  The  account,  as  given  in  evidence,  is  a  transcript 
authenticated  according  to  law;  a  running  account  of  receipts 
and  payments  taken  from  the  books;  a  reckoning  between  the 
government  and  its  agent.  It  shows  the  moneys  that  were 
received  by  the  postmaster  from  postages  between  the  date  of 
the  bond,  when  the  obligation  of  the  defendant  commenced, 
and  the  time  this  suit  was  brought  It  proves  conclusively 
that  all  the  money  received  during  this  period  was  not  paid 
when  the  balance  was  finally  struck.  This  is  a  breach  of  the 
condition  of  the  defendant's  obligation  and  makes  him  liable 
on  his  own  contract     3  Story's  Laws,  1996. 

No  facts  given  in  evidence  impair  the  validity  of  the  dfr* 
fendant^s  obligation  under  the  bond.  It  was  entered  into  by 
express  authority  of  law.  It  was  transmitted  to  the  post- 
master general  aAer  it  had  been  duly  executed  at  his  own 
request  It  was  received  and  retained  by  him  as  a  legally 
executed  instrument  The  purposes  for  which  it  was  sent 
back  did  not  relate  to  Mr.  Norveil  the  defendant  There  was 
no  objection  whatever  to  him.  His  name  was  not  to  be  taken 
firona  the  bond.  Whatever  objection  there  was  rdated  to  Mr. 
Milnor  alone.  Nor  was  it  sent  back  for  my  cause  affecting  its 
validity;  but  merely  to  increase  its  security.  3  Story's  Laws, 
19S6.  Smith  V.  Bank  of  Washington,  5  Serg.  &  Raw.  318. 
North  V.  Turner,  9  Serg.  &  Raw.  244. 

Nor  were  any  &Qts  given  in  evidence  to  controvert  the 
eorrectnaas  of  the  account    It  is  dear  that  there  was  a  balance 
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in  Ikyour  of  Mr.  Bacbe^  of  two  tbouaand  aeyen  huadred  and 
ninety  •six  dollars  and  ninety-aeyen  cents  on  the  15th  Seplein- 
ber,  1825,  and  a  balance  against  him  of  twenty-two  thousand 
two  hundred  and  thirty-fiye  dollars  and  fifty  cents,  when  he 
was  superseded ;  showing  that,  after  the  date  of  the  bond,  he  had 
receiyed  moneys  to  the  amount  claimed,  which  he  had  not  paid 
oyer.  In  settling  the  account,  the  postmaster  general  had  a 
right  to  appropriate  the  intermediate  payments  by  Mr.  Bacfae 
to  the  extinguishment  of  his  debt,  in  such  order  as  he  deemed 
best  When  a  man  is  indebted  on  seyeral  accounts  and  makes 
a  payment  he  may  direct  its  appropriation;  if  he  does  not  the 
reeeiyer  may;  if  neither  does,  the  law  will  appropriate  it  justly 
and  equitably.  It  is  just  and  equitable  that  pa3rments  should 
be  appropriated  to  extinguish  debts  according  to  their  <ffdcr 
of  time.  Applying  this  rule,  Mr.  Bache  became  in  arrear 
during  the  last  quarter.  The  account  shows  a  superabundance 
of  payments,  in  each  quarter,  to  pay  what  was  due  on  the 
antecedent  quarter.  The  settlements  were  made  and  the 
balances  struck  quarterly;  and  the  United  States  haye  applied 
the  money  paid  during  each  quarter,  to  any  arrears  that  might 
be  due  at  its  commencement  This  they  had  a  olear  right  to 
do  especially  as  Mr.  Bache  made  no  appropriation.  The  ac- 
count, therefore,  being  unimpeached  as  to  the  correctness  of  its 
items,  shows  that  the  balance  was  due  when  suit  was  brought, 
that  it  is  chargeable  to  the  last  quarter,  and  that  it  is  for  postages 
received  and  not  paid.  S  Story's  Laws,  1 996.  Mayor  of  Alex- 
andria y.  Patten,  4  Cranch,  317.  Field  v.  Holland,  6  Cranch,  8. 
United  States  y.  January,  7  Cranch,  576.  United  States,  y. 
Kirkpatrick,  9  Wheaton,  720.  United  States  y.  Vanzand^ 
llWheaton,184.  United  States  y.  Nicholl,  12  Wheaton,  505. 
Dox  y.  Postmaster  General,  1  Peters,  318.  Postmaster  General 
y.  Reeder,  4  Washington,  678.  Cremer  y.  Higginson,  1  Ma- 
son, 324.    Locke  y.  Postmaster  Greneral,    3  Mason,  446. 

Swift  and  Raitoall  for  the  defendant 

This  is  a  contract  between  the  postmaster  general  and  the 
defendant    He  is  the  oflioer  who  is  authorised  bylaw  to  make 
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it;  and  the  United  States^  in  conferring  on  him  the  power, 
become  bound  by  his  acts  in  the  exercise  of  it  He  must  do 
his  duty  properly;  if  he  neglects  or  errs  in  it  they  are  to  suffer. 
His  actions  are  their  actions,  and  if  the  surety  derives  a  benefit 
firom  them,  it  would  be  the  height  of  injustice  to  deprive  him 
of  it,  on  the  plea  that  no  laches  can  be  imputed  to  the  govern- 
ment Hodgson  V.  Dexter,  1  Cranch,  345«  Bainbridgev. 
Downie,  6  Mass.  Rep.  853.  Walker  v.  Swartwout,  12  Johnson^ 
444.     Macbeth  v.  Haldimand,  1  Dum.  &  East,  172. 

We  are  to  ascertain,  therefore,  whether  there  is  now  any 
existing  contract  between  the  postmaster  general  and  Mr. 
Norvell,  and  if  so,  whether  this  contract  binds  him  to  pay  the 
sum  of  money  demanded. 

I.  There  is  no  such  contract  now  existing,  because  the  bond 
was  not  a  valid  instrument  at  the  time  the  suit  was  brought 
It  is  true  it  was  signed  and  sealed  by  the  defendant,  but  that 
is  not  enough,  an  unqualified,  unconditional  delivery  of  it  by 
him  is  equally  necessary,  aiid  also  an  unqualified  uncondi* 
tional  acceptance  by  the  postmaster  general.  There  is  no  posi« 
tive  evidence  that  this  bond  was  ever  sent  to  Washington; 
but  supposing  that  it  was,  this  is  not  a  case  in  which  mere 
possession  will  prove  either  its  delivery  or  acceptance.  That 
might  be  enough  in  an  ordinary  case,  but  not  where  the  ap- 
probation of  a  public  ofiScer  is  made  essential  to  its  validity. 
Until  that  is  given  the  instrument  is  imperfect  and  incom- 
plete.  The  only  evidence  of  his  approbation  is  his  acceptance 
of  it;  without  acceptance  there  can  be  no  delivery,  in  fact  there 
is  a  refusal  to  receive,  so  far  as  the  interests  of  a  surety  are 
involTed.  In  this  case  there  is  no  proof  of  the  postmaster 
general's  approbation;  on  the  contrary,  he  returned  the  bond 
as  insufficient;  in  his  own  words  he  required  it  to  be  "  per- 
fected.*' On  the  most  obvious  principles  of  law,  therefore, 
there  is  not  now,  and  indeed  never  was,  a  perfect  or  binding 
contract  made  by  this  defendant  with  him.  3  Story's  Laws, 
1986. 1995.  1  Shepherd's  Touch.  57.  Whelpdale's  case,  5  Coke, 
15 
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119.  Chamberlain  y.  Stanton,  Croke  Eliz.  122.  Jacluon  t. 
PhippSy  12  Johnson's  Rep.  418. 

But  even  if  approved  at  first,  it  was  afterwards  returned  by 
the  postmaster  general,  as  insufficient,  an  act  clearly  within 
his  legitimate  power.  He  is  by  law  expressly  directed  to 
superintend  all  the  duties  of  his  department,  he  is  required  to 
take  from  postmasters  security  which  is  good  and  approved, 
and  of  course,  to  reject  what  he  believes  or  discovers  to  be 
inadequate.  As  he  can  have  but  one  bond  at  the  same  time 
from  one  officer,  to  deliver  it  up  for  the  purpose  of  obtaining 
a  better,  is  clearly  within  the  scope  of  his  authority.  That 
he  meant  to  do  so  here  is  evident  His  letter  states,  that  it  is 
returned,  because  it  is  insufficient  It  is  allowed  to  remain  for 
nearly  three  years  in  the  possession  of  the  obligor,  and  it  has 
now  become  evidence  only  because  it  has  been  placed  in  the 
possession  of  the  attorney  of  the  United  States,  for  the  pur^ 
poses  of  this  suit,  but  not  so  as  to  affect  the  riglits  of  the  sure- 
ties. 3  Story's  Laws,  1985,  1986.  Shepherd's  Touch.  70.  2 
Blackstone  Com.  307.  309. 

It  cannot  be  said  that  it  was  returned  for  the  purpose  of 
being  altered;  of  having  another  name  inserted  in  the  same 
instrument  of  writing;  for  that  would  be  illegal.  Such  an 
alteration  without  the  consent  of  the  defendant  would  com- 
pletely invalidate  it;  it  is  immaterial  whether  the  object  be  to 
increase  or  decrease  the  liability  of  any  party.  Whether  it 
does  injury  or  not  to  the  obligor;  whether  the  change  be 
trifling  or  material,  whether  the  motive  be  good  or  bad;  it  is 
sufficient  that  the  identity  of  the  instrument  is  changed. 
Speake  v.  United  States,  9  Cranch,  28.  Moore  v.  Bickbam, 
4  Binney,  1.  Stephens  v.  Graham,  7  Serg.  &  Raw.  505.  Mar- 
shall V.  Gougler,  10  Serg.  &  Raw.  167.  Barrington  v.  Bank 
of  Washington,  14  Serg.  &  Raw.  405.  Homer  v.  Wallis, 
11  Mass.  Rep.  309.  Jackson  v.  Dunlap,  1  Johnson's  Cases, 
114.  Pigot's  case,  11  Coke,  27.  Master  v.  Miller,  4  Durn« 
to  East,  380.    Johnson  v.  Baker,  4  Bam.  &  Aid.  440. 
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II.  But  even  if  this  bond  had  been  completely  executed;  if  it 
had  been  delivered,  accepted,  approved  and  retained  by  the 
postmaster  general;  if  it  were  now  aq  existing  contract  between 
him  and  the  defendant,  he  is  not  bound  by  it  to  pay  the  sum 
of  money  above  demanded,  because  the  debt  has  not  in  fact 
accrued  since  the  bond  was  given.     The  balance  is  not  created 
by  a  neglect  to  pay  over  the  moneys  received,  but  by  the  act 
of  the  postmaster  general  himself,  in  appropriating  improperly 
the  payments  of  Mr.  Bache.     No  doubt  where  a  debtor,  having 
several  accounts,  makes  a  payment  to  his  creditor  without  any 
specific  direction,  it  may  be  appropriated  at  the  pleasure  of  the 
latter,  where  they  are  the  only  parties.     But  this  cannot  be 
done  where  the  interests  of  a  third  party  are  affected.     In  such 
a  case  the  right  of  appropriation  does  not  apply,  and  this  is 
one.    There  was  a  balance  of  twenty-six  thousand  nine  hundred 
and  forty-nine  dollars  and  nineteen  cents,  due  by  Mr.  Bache  at 
the  time  this  bond  was  executed;  for  the  payment  of  this  the 
postmaster  general  ought  to  have  looked  to  the  previous  se* 
curity,  but  he  has  paid  it  by  applying  the  money  received 
subsequently.     Mr.  Norvell  is  not  security  for  that  debt,  yet 
money  collected  whilst  he  is  security,  is  taken  to  pay  it,  and  he 
18  then  called  on  to  make  good  the  deficiency.     This  is  in  efiect 
charging  him  as  surety  for  a  default  which  occurred  before  he 
gave  bond.     The  amount  with  which  he  is  thus  charged  ex- 
ceeds that  now  demanded;  consequently  if  he  is  improperly 
charged  with  it,  there  is  no  default  which  has  accrued  since  he 
became  responsible.     United  States  v.  January,  7  Cranch,  572. 
United  States  v.  Wardwell,   5  Mason,  87.  Armstrong  v.  United 
States,  Peters  C.  C.  Rep.  46. 

On  another  ground,  the  postmaster  general  cannot  recover  this 
balance  from  the  defendant  The  act  of  congress  declares,  that 
when  a  postmaster  makes  default,  the  postmaster  general  must 
institute  suit  against  him  and  his  sureties,  within  two  years  after 
such  default,  or  the  sureties  shall  not  be  held  liable.  Mr.  Bache 
has  been  a  defaulter  at  every  quarterly  settlement  since  the  1st 
October,  1825,  sometimes  to  the  amount  of  twenty-nine  thou- 
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sand,  never  for  less  than  fourteen  thousand  dollars.  As  no  suit 
was  instituted  till  1st  July,  1828,  the  parties  have  ceased  to  be 
liable.  It  was  due  to  them  that  suit  should  be  brought  as  soon 
as  a  default  was  discovered.  This  provision  was  for  their  bene- 
fit; they  are  favoured  by  the  law;  to  deprive  them  of  it  would  be 
to  turn  the  plainest  principles  of  the  law  against  them.  3  Story's 
Laws,  1986.  Miller  v.  Stewart,  9  Wheaton,  680.  Common- 
wealth V.  West,  1  Rawle,  31. 

Dallas,  for  the  postmaster  general,  in  reply. 

L  The  first  ground  on  which  the  defendant  resists  the  claim 
which  the  United  States  have  acquired  by  his  breach  of  his  own 
contract,  is  by  alleging  that  he  in  fact  has  made  no  such  con- 
tract; that  the  paper  produced  is  not  his  deed;  in  other  words, 
that  although  it  has  form,  shape,  and  features,  it  wants  the  life 
imparted  by  delivery  and  acceptance.  Such  an  allegation  will 
fall  before  an  examination  of  the  case.  That  the  bond  was 
actually  delivered  for  the  purpose  it  expresses,  to  the  postmas- 
ter general,  is  incontrovertible;  that  he  received  it  is  equally  so; 
all,  therefore,  that  the  defendant  had  to  do  was  done.  Against 
him,  it  remained  a  valid  instrument;  at  all  events  until  the 
21st  September,  1825.  On  that  day  it  is  said  the  postmaster 
general  did  what  in  effect  cancelled  it,  by  showing  he  had  not 
accepted  it  That  he  received  and  retained  it  for  more  than 
two  months  is  beyond  question;  but,  because,  after  thus  retaining 
it,  he  doubts  its  sufficiency,  it  is  alleged  that  he  never  accepted 
it  As  the  evidence  stands,  the  question  whether  he  did  so  or 
not,  is  purely  one  of  law,  to  be  resolved  by  written  documents. 
These  will  show  at  once  what  the  postmaster  general  meant, 
as  well  as  what  he  did;  his  object,  as  well  as  the  mode  by  which 
he  attained  it 

His  object  certainly  was  neither  the  relinquishment  nor  de- 
struction of  the  existing  bond,  nor  the  substitution  of  another 
for  it;  it  was  simply  to  obtain  additional  security,  a  desire  which 
indeed,  exvi  termini j  imports  an  acceptance, /^ro /a;i/o,  of  the 
security  already  given.  It  has  indeed  been  said  that  this  object 
was  ineonsisient  with  the  legal  existence  of  the  bond;  whether 
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it  was  8o  or  not,  is  really  irrelevaDt  to  the  present  argument,  since 
no  additional  surety  was  obtained,  no  change  was  made  in  the 
parties.  But  it  was  not  so ;  on  the  contrary,  the  object  of  the  post* 
master  general,  had  it  been  attained,  was  perfectly  consistent 
with  the  legal  validity  of  the  bond.  The  cases  cited  are  all  cases 
of  erasure,  interlineation,  substitution,  addition,  or  alteration, 
without  consent  of  the  parties,  affecting  the  rights  of  some  of 
them,  and  material.  This  would  have  been  a  case  of  addition, 
with  consent  of  all  the  parties,  and  beneficial  to  all.  The  bond 
being  several,  an  additional  signature  would  not  have  affected 
the  defendant  in  his  relation  to  the  United  States,  and  would 
have  been  beneficial  to  him  in  contribution. 

The  object  of  the  postmaster  general  therefore  being  simply 
to  procure  additional  security,  an  object  perfectly  consistent 
with  the  legal  existence  of  the  bond,  it  remains  to  show  there 
was  nothing  in  the  mode  adopted  by  him,  to  obtain  this  addi- 
tional security,  which  affected  the  rights  of  the  United  States, 
or  the  liability  of  the  defendant.  It  is  true  he  parted  with  the 
temporary  possession  of  the  bond,  but  that  possession  is  neither 
necessary  to  preserve  the  rights  of  the  United  States,  nor  to  de- 
stroy the  liability  of  Mr.  Norvell;  the  right,  the  control,  the 
legal  possession,  was  never  given  up;  it  was  sent  away  for  a 
specific  purpose,  its  return  was  required,  its  detention  was  in 
disobedience  of  the  directions  of  the  po^master  general,  and 
therefore  never  could  defeat  his  rights.  To  review  the  cases 
cited,  of  conditional  deliveries  and  acceptances,  is  unnecessary; 
because  this  bond  was  sent  to  the  postmaster  general  without 
condition,  not  casually,  but  with  the  knowledge  of  all  parties, 
and  deliberately  received  and  retained  by  him.  I'o  argue  that, 
after  becoming  thus  unconditionally  possessed  of  it,  his  sending 
it  to  Mr.  Bache  for  the  sole  purpose  of  obtaining  another  signar 
ture,  was  a  refusal  to  accept  it,  is  to  presume  a  deliberate  inten- 
tion on  his  part  to  relinquish  what  he  required  to  be  returned, 
to  destroy  what  he  wished  to  strengthen*  As  far  as  deliberate 
intention  is  involved,  it  is  absurd  to  suppose  that  he  foresaw 
and  desired  to  do  any  thing  inconsistent  with  the  legal  existence 


118  NOVEMBER  SESSIONS,  1829. 


Poitnnater  General «.  NorrdL 


of  the  bond.    Bat  if  he  really  had  such  a  desire,  he  intended  to 
do  what  was  not  legally  within  his  power.     If  the  laches  of  a 
public  officer  will  not  affect  the  interests  of  the  United  States, 
neither  will  an  intentional  departure  from  authority.     The  idea 
that  a  public  officer,  because  he  is  at  the  head  of  a  particular  de- 
partmenty  or  has  the  general  superintendence  of  its  business, 
possesses  an  unlimited  control  over  the  property  or  interests  of 
the  United  States  connected  with  that  department,  cannot  be 
tolerated  for  a  moment  His  power  is  deducible  from  law  alone, 
and  is  always  compatible  with  an  object  contemplated  by  law; 
if  the  mode  of  exercising  it  be  prescribe,  he  must  pursue  it  and 
no  other;  if  no  mode  is  specifically  directed,  a  discretion  may 
indeed  be  implied,  but  net  one  inconsistent  with,  or  destructive 
to,  the  object  of  the  law.    The  postmaster  general,  as  superin- 
tendent of  his  department,  is  bound  to  exact  security  from  an 
officer,  before  he  permits  him  to  act,  and  when  obtained,  al- 
though he  may  change  it  for  equally  good  or  better,  he  cannot 
relinquish  or  destroy  it  altogether.     The  principles,  indeed, 
which  regulate  or  restrain  him,  as  a  public  agent,  are  the  same 
as  those  relating  to  a  private  one;  acts  within  the  scope  of  his 
authority  bind  the  principal;  beyond  it,  they  affect  neither  his 
rights  nor  interest 

The  results  then  of  the  whole  argument,relative  to  the  delivery 
and  acceptance  of  this  bond,  to  the  object  of  the  postmaster  ge- 
neral in  returning  it,  and  to  his  whole  conduct  in  regard  to  it,  are 
these:  that  no  express  acceptance  is  necessary  in  receiving  such  an 
instrument  from  a  postmaster  for  the  United  States;  that  if  neces- 
sary, it  was  fully  given,  when,  in  asking  additional  security,  he 
necessarily  accepted, jt^ro  tantOj  what  he  had  received;  that  its 
implied  acceptance  is  apparent  from  its  detention,  its  return  for 
a  specific  purpose,  and  its  repeated  demand;  that  on(%  given,  aod 
received,  it  belongs  to  the  United  States,  and  cannot  be  relin* 
quished  by  their  officer,  without  equal  or  better  security;  and 
that,  never  having  been  relinquished,  it  remains  the  valid  evi- 
dence of  a  contract  of  the  defendant  with  the  United  States. 
Hodgson  V.  Dexter,  I  Cranch,  345.     United  States  v.  Kirk- 
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patrick,  9  Wheaton,  720.  Bainbridge  v.  Downie,  6  Mass.  Hep. 
253.  Walker  y.  Swartwout,  12  Johnson,  444.  Macbeth  ▼. 
Haldimand,  1  Durn.  &  Eaet,  172. 

IL  The  second  ground  on  which  the  defendant  resists  the  claim 
of  the  United  States,  is,  that  admitting  the  due  execution,  deli- 
yery^  and  acceptance  of  his  bond,  he  is  yet  protected  from  suit 
by  an  express  proyision  of  law.  The  act  of  congress  does  in* 
deed  proyide,  that  the  defendant  cannot  be  sued  if  there  was  a 
default  by  Mr.  Bache,  if  it  continued  for  two  years,  and  if  the 
postmaster  general  did  not  institute  his  suit  during  those  two 
years.  But  it  is  not  enough  to  say  Mr.  Bache  was  tardy  in  his 
payments,  and  in  arrear  at  eyery  quarterly  settlement;  if  the 
arrears  were  paid  off  within  two  years,  and  fresh  default  made, 
it  is  not  the  same  in  time  or  amount  Now  the  account  shows 
that  there  was  no  default  which  remained  unpaid  for  six  months, 
much  less  two  years;  it  was  settled  quarterly,  and  each  debit  is 
for  the  postage  of  an  entire  quarter,  though  the  credits  are  at 
yarious  times;  if  at  the  end  of  the  quarter  these  credits  fell  short 
of  the  amount  of  postages  then  debited,  the  next  payment  was 
of  course  applied  to  extinguish  that  arrear.  Such  is  the  usual 
way  of  keeping  a  running  account;  it  is  exactly  that  which  ex- 
ists between  a  landlord  and  tenant,  who  would  certainly  apply 
what  he  might  receiye  in  the  middle  of  a  quarter,  to  extinguish 
the  unpaid  rent  of  a  previous  one.  As  to  what  has  been  said  in 
regard  to  the  appropriation  of  payments  made  by  Mr.  Bache, 
it  is  to  be  recollected  that  the  government,  no  more  than  a  land- 
lord, knows  whence  the  money  comes  with  which  the  payments 
are  made;  whether  the  collections  of  a  postmaster  are  on  a  prior 
or  current  quarter,  any  more  than  whether  the  rent  paid  is  the 
product  of  tillage  in  this  season  or  the  last  It  is  not  bound, 
either  by  principle  or  practice,  to  delve  into  the  modes  of 
financing,  by  its  debtor,  in  order  to  ascertain  the  sources  of  his 
payments.  The  mode  in  which  the  postmaster  general  has  ap- 
propriated the  payments  madeio  him,  has  been  objected  to;  but 
his  riglU  to  do  so  has  been  clearly  shown  by  the  various  ad* 
judged  cases  heretofore  cited;  and  the  practice  is  established,  if 
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it  is  not  conceded.  An  examination  of  this  account  shows  that, 
with  the  exception  of  the  first  quarter,  the  sums  debited  to  any 
one  quarter  are  never  paid  in  until  a  month  or  two,  or  more,  after 
they  are  due;  on  the  1st  January,  1825,  we  find  a  balance  against 
the  postmaster  of  three  thousand  one  hundred  and  fifty-seven  dol- 
lars, while  on  the  15th  September,  following,  having  been  urged 
in  the  mean  time  to  make  payments,  he  has  overpaid,  by  that  of 
two  thousand  seven  hundred  and  ninety-six  dollars.  IC  this 
examination  be  carried  down  on  these  principles,  the  correctness 
of  which  cannot  be  doubted,  it  will  be  seen  that  no  default 
occurs  until  on  and  ader  the  1st  January,  1828,  a  period  not  only 
within  that  when  the  clear  responsibility  of  the  defendant  as  a 
surety  exists,  but  also  long  within  the  two  years  previaus  to.  the 
commencement  of  this  suit  -      •  * 

« 

The  result,  therefore,  of  this  inquiry  is,  that  the  defendant  has 
failed  to  establish  any  thingtin  the  mode  of  appropriating  the 
receipts  of  Mr.  Bache,  adopted  by  the  postmaster  general,  or  in 
the  time  and  manner  of  bringing  this  suit,  which  will  relieve  him 
from  the  liability  he  has  incurred  on  the  bond,  already  shown 
to  be  duly  executed  and  accepted. 

Judge  HoPKiNsoN  delivered  the  following  charge  to  the  jury: 

The  bond  on  which  this  suit  is  brought,  the  condition,  and  the 
breach,  are  all  admitted;  that  is,  the  signing  and  sealing  of  the 
bond,  the  terms  of  the  condition,  and  the  breach  as  laid  in  the 
declaration. 

The  present  defendant  was  not  the  principal  in  the  bond,  but 
one  of  llie  sureties  of  Richard  Bache.  He  signed  and  sealed  it, 
but  contends  that  he  is  not  liable  to  any  responsibility  under  it, 
on  several  grounds,  some  of  law,  some  of  fact 

I.  He  says  this  bond  was  never  delivered,  in  the  sense  of  ihe 
law,  because  it  was  never  accepted,  without  which  the  delivery 
is  not  complete. 

It  is  not  denied  that  the  defendant  had  done  all  required  of 
him;  he  had  signed,  sealed,  and  delivered  it  so  far  as  it  depend- 
ed on  him.  Was  an  acceptance  necessary?  I  think  it  wa^ 
not  only  on  general  principles,  but  peculiarly  so  in  this  case. 
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It  was  to  be  approved  by  the  postmaster  general;  he  was  to  judge 
of  its  sufficiency;  and  until  it  was  approved  and  accepted,  it  was 
no  contract  between  the  parties;  it  could  not  be  a  contract  on 
one  side  only.  Whether  an  acceptance  was  necessary,  is  a 
question  of  law;  and  I  clearly  think  it  was. 

Then  was  this  bond  accepted?  This  is  a  fact  for  your  de* 
cision.  If  the  question  of  acceptance  depended  on  written 
evidence,  or  documents  alone,  it  would  be  for  the  court,  with 
whom  the  construction  of  such  evidence  is  entrusted;  but  when 
it  depends  altogether  on  parol  evidence,  or  partly  on  that, 
and  partly  on  written  testimony,  it  is  for  the  jury,  from  a  view  of 
both,  to  decide  the  fact  In  this  case  the  acceptance  is  asserted 
on  the  one  side,and  denied  on  the  other,  not  only  from  the  written 
correspondence  between  the  parties,  but  also  from  facts  and  cir- 
cumstances, such  as  the  time  that  elapsed  between  the  receipt 
of  the  bond  by  the  postmaster  general  and  the  return  of  it,  a 
conversation  held  with  me,  and  some  other  matters,  which  are 
enough  to  make  it  a  mixed  question  of  evidence,  partly  writ- 
ten and  partly  parol. 

But  it  is  the  duty  of  the  court  to  give  you  some  instruction 
as  to  the  law  on  the  subject  An  acceptance  of  this  bond  by 
the  postmaster  general  need  not  be  proved  by  direct  or  express 
evidence.  It  is  not  necessary  he  should  write,  acknowledging 
the  receipt,  and  accepting  the  security.  It  is  probable  this  is 
never  done.  But  receiving  the  bond, and  detaining  it  for  aeon* 
siderable  time,  without  objection,  will  be  sufficient  evidence  of 
acceptance  to  complete  the  delivery;  especially  when  the  excep- 
tion is  taken  by  the  party  who  had  done  all  he  could  do  to  com* 
plete  it  This  accords  with  common  sense  and  justice.  In  the 
ordinary  case  of  an  account,  sent  by  one  merchant  to  another, 
no  objection  being  made  in  a  reasonable  time  is  a  presumed  a&- 
quiescence,  and  binds  him.  This  is  a  much  stronger  case.  If, 
therefore,  you  would  not  allow  the  postmaster  general  to  deny  bis 
acceptance  of  this  bond,  after  all  he  has  written  or  done  about  it, 
you  will  not  allow  the  defendant  to  do  so. 

Now,  as  to  the  time  the  bond  was  kept    This  is  not  exactly 
16 
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ascertained,  but  we  may  make  a  reasonable  presumption.  It 
is  dated  8th  July,  1825,  and  one  of  the  counsel  for  the  de- 
fendant thinks  it  must  have  been  sent  about  the  same  time^ 
It  is  probable  he  isi  right.  Why  should  it  not  b^  Ereii 
then  the  delay,  after  the  requisition  made,  had  been  longf 
and  although  this  might  have  been  occasioned  by  difficulty 
in  getting  sureties,  yet,  after  they  were  got,  why  should  Mr. 
Bache  delay  to  send  it,  especially  as  he  was  hardly  pressed 
for  it  by  the  postmaster  general?  On  the  7th  June,  1825^ 
the  postmaster  general  writes  to  Mr.  Bache:  <<Some  weeks 
since  I  directed  a  bond  to  be  sent  to  you,  that  yov  might  have 
it  executed."  The  bond  must  therefore  have  been  sent  at  lesiat 
early  in  May.  On  the  15th  June,  Mr.  Bache  answers,  and 
says,  that  the  delay  had  been  occasioned  by  one  of  his  sureties 
being  out  of  the  city,  and,  after  his  return,  occupied  by  his  own 
business;  he  adds,  ^  it  shall  be  executed,  and  sent  to  you  in 
the  course  of  next  week.''  At  this  time  Mr.  Bache  was  at 
West  Point  On  the  8th  July  the  bond  was  executed  in  this 
city,  and,  under  all  circumstances,  the  reasonable  presumption 
seems  to  be,  that  it  was  sent  to  the  postmaster  general  about  the 
same  time.  From  then,  say  the  15th  July,  to  the  21st  Sei^- 
tember,  1825,  the  postmaster  general  keeps  the  bond,  with- 
out an  intimation  of  hesitation  or  objection  to  its  sufficiency, 
but  with  the  means  to  inquire  into  it,  had  he  thought  necessary, 
in  twenty-four  hours.  Can  it  be  presumed  he  kept  it  under  con- 
sideration all  this  time,  when  he  does  not  appear  to  have  made 
any  inquiry  to  satisfy  himself,  or  to  have  had  any  doubt?  Did 
he  leave  the  public  interest  for  more  than  two  months  without 
any  security,  while  he  was  hesitating,  and  would  neither  accept 
nor  reject  the  bond,  nor  take  a  step  to  satisfy  himself?  Yon 
will  judge;  but  it  would  be  most  unwarrantable  neglect,  and 
such  as  should  not  be  supposed,  without  clear  proof,  against  an 
officer  of  high  reputation  for  a  vigilant  attention  to  his  duty* 
Would  it  be  in  his  mouth,  after  more  than  two  months  silent 
acquiescence,  to  say  he  had  never  accepted  this  bond?  Had  he 
kept  an  account  current  for  half  this  time,  could  he  deny  hia 
admission  of  it,  at  least  prima  facie? 
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On  the  2l8t  September,  18S5,  tlie  bond  was  returned  to  Mr, 
fiache^with  a  letter. 

Now,  the  mere  fact  of  sending  it  back  does  not  prove  that  he 
had  not  accepted  it  He  might  have  fully  accepted  it  for  a 
week,  or  a  year,  and  then,  on  finding  the  security  was  not  suf- 
ficient, he  might  require  either  a  new  bond  to  be  substituted, 
or  an  addition  of  security  to  be  made  to  that  he  had.  The 
sufficiency  of  the  security  is  at  all  times  under  the  direction  of 
the  postmaster  general.  The  mere  act  then  of  returning  this 
bond  a&rds  no  proof  that  it  had  not  been  accepted. 

If  the  act,  per  se,  afibrds  no  such  proof,  was  it  accompanied 
by  any  declarations  by  the  postmaster  general,  showing  such  an 
understanding  on  his  part  ?  I  reply,  that  he  nowhere  denies 
the  acceptance  expressly;  and  that  it  is  not  to  be  inferred 
firom  what  he  has  written.  In  the  letter  of  Slst  September, 
1825,  in  which  the  bond  was  enclosed,  he  says  he  is  informed 
Mr.  Milnor,  one  of  the  sureties,  possesses  little  or  no  property. 
As  this  information  was  the  cause  or  inducement  to  write  this 
letter,  we  may  presume  it  was  recent  Will  you  not  infer  from 
this,  that  until  he  got  this  information,  he  was  satisfied  with  the 
bond;  and,  being  satisfied,  had  accepted  it?  He  says  that  the 
rule  of  the  department  requires  two  sureties;  he  considers  Mr. 
Milnor  as  standing  for  nothing  <<  if  the  fact  be  so;"  leaving  it 
to  Mr.  Bache  to  prove  the  property  of  Mr.  Milnor  if  he  could. 
But,  if  the  fact  be  so,  what  is  to  be  done?  Another  signature 
is  to  be  procured.  Is  there  any  thing  here  to  show  an  under- 
standing on  the  part  of  the  postmaster  general  that  he  had  not 
accepted  this  bond ;  that  he  was  not  entitled  to  all  the  security  it 
ofiered,  although  he  requires  something  more?  The  matter  re- 
mains in  this  situation,  without  any  communication  from  the 
postmaster  general,  until  the  12th  June  following,  about  nine 
months,  when  the  postmaster  general  writes,  **  your  bond  yet 
remains  to  be  perfected."  Can  we  suppose  the  postmaster  ge- 
neral believes  himself  all  this  time  without  any  security?  Yet 
this  would  have  been  the  case,  if  he  had  never  accepted  the  bond, 
as  far  as  it  went  Remember  the  intention  and  acts  of  the  po&t- 
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roaster  general  are  to  decide  this  question;  for  the  defendant  had 
done  eirery  thing  on  his  part  to  complete  the  delirery  of  the 
bond.  On  the  7th  April,  1828,  the  bond  is  not  returned,  bat 
remains  with  Mr.  Bache  Two  years  and  a  half  elapsed,  and 
there  is  no  security.  What  does  the  postmaster  general  now 
write:  <<  Coi.  Gardner  informs  me  you  have  not  returned  your 
bond,  with  the  additional  security."  He  hopes  he  will  lose  no 
time  in  procuring  the  additional  name.  In  all  other  respects  the 
bond  was  to  remain,  and  be  returned  as  it  was  originally  re* 
ceived.  On  the  14th  March,  1828,  a  letter  was  written  by  CoL 
Gardner  to  Mr.  Bache:  "  1  am  directed  by  the  postmaster  ge- 
neral to  ask  your  immediate  attention  to  the  return  of  your  bond, 
with  the  additional  security  required."  We  have  here  all  that 
the  postmaster  general  has  done  and  written  on  this  subject 
Take  it  all  together  and  decide  whether,  from  it,  you  can  infer 
that  he  understood  or  intended  not  to  accept  this  bond;  for  on 
his  intention  and  acts  it  depends. 

How  did  Mr.  Bache  himself  understand  the  matter.  Od  the 
15th  December,  1825,  he  writes:  <<  I  shall  attend  to  the  surety 
next  week,  when  I  hope  to  forward  one  that  will  meet  your 
approbation."  On  the  14th  April,  1828,  he  says:  <<  I  shall  en- 
deavour to  give  you  a  definitive  answer,  in  the  course  of  to- 
morrow or  the  next  day,  respecting  my  bond,  after  seeing  my 
friends."  Under  this  evidence,  and  the  remarks  I  have  made 
to  aid  your  consideration  of  it,  the  question  of  acceptance  is  left 
to  you.  If  the  bond  was  never  accepted,  there  is  an  end  of  the 
case. 

II*  If  accepted,  did  the  return  of  the  bond  amount  to  a  sur- 
render of  it,  to  annulling,  or  cancelling  it?  This  depends  on  the 
intention  of  it  That  it  was  sent  to  Mr.  Bache  does  not  show 
tt,  but  it  depends  on  the  purpose  for  which  it  was  sent  If 
he  had  abused  the  confidence  put  in  him,  kept  the  bond,  destroy- 
ed it,  or  would  now  turn  his  possession  of  it  to  a  use  never 
intended,  it  can  avail  nothing.  It  is  of  the  same  force  and 
validity  as  if  it  remained  with  the  postmaster  general  at  Wash- 
ington. There  is  nothing  by  which  this  intention  is  to  be  judged 
but  the  correspondence,  and  this  makes  it  a  question  of  law.  It  is 
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dear  that  there  was  do  intention  to  caucel  or  annul  the  bond, 
or  to  suhstitute  another,  but  only  to  strengthen  the  same  bond 
by  an  additional  surety.  When  such  surety  was  procured,  it  was 
to  be  returned,  not  a  new  one  executed.  This  is  the  language 
of  both  of  the  parties,  clearly,  and  expressly.  The  question 
whether  the  bond  was  cancelled  by  the  return  of  it,  is  different 
from  the  question,  whether  it  was  accepted  or  not  The  argu* 
gument  and  authorities  to  show  that  any  alteration  in  a  deed  will 
avoid  it,  might  have  been  important,  if  the  intended  addition 
had  been  made  to  it;  but  as  this  was  not  done,  the  bond  remains 
now  just  as  it  was  when  executed,  and  its  identity  cannot  be 
doubted.  If,  therefore,  you  shall  be  of  opinion,  that  this  bond 
was  accepted,  then  as  it  is  clear  it  never  has  been  cancelled,  it 
remains  in  full  force,  and  the  question  of  the  liability  of  the  de» 
fendant  to  all,  or  any  part  of  the  claim,  is  to  be  examined  by 
you. 

III.  It  is  said  that  at  the  time  this  bond  was  executed,  and 
long  before,  a  large  balance  was  due  from  Richard  Bache  to 
the  government,  and  that  moneys  collected  and  paid  by  him, 
after  the  execution  of  this  bond,  have  been  applied  to  the 
payment  of  that  antecedent  balance.  It  is  urged  that  this  is, 
in  effect,  to  charge  these  sureties  with  a  default  which  occurred 
before  they  became  so;  that  the  moneys  which  should  have 
been  applied  to  the  credit  of  their  responsibility,  have  gone  to 
the  relief  of  sureties  an  an  antecedent  bond. 

Before  we  examine  to  what  extent  the  facts  sustain  this 
objection,  we  will  look  to  the  law  for  our  guide,  in  de- 
ciding upon  them;  and  this  will  necessarily  lead  us  into  an 
inquiry  into  the  doctrine  of  the  appropriations  of  payments, 
which  seems  to  be  well  settled,  and  with  no  material  variation, 
through  a  long  course  of  decisions  and  years.  We  need  not  go 
further  than  to  the  cases  decided  in  the  Supreme  Court  of  the 
United  States.  The  general  doctrine  certainly  is,  that  where 
a  debtor  makes  a  payment,  and  is  indebted  to  the  creditor  on 
several  accounts,  he  may  direct  to  which  debt  or  account,  the 
payment  shall  be  applied.    If  he  gives  no  such  direction,  the 
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creditor  receiving  the  money  may  apply  it  at  his  pleasure.  If 
both  omit  it,  the  law  will  apply  it  according  to  the  justice  of 
the  case.  There  can  be  no  objection  to  this  doctrine  where  no 
party  is  concerned  but  the  debtor  and  creditor.  But  how  is  it 
in  a  case  like  the  present^  Here  a  public  officer,  in  the  receipt 
of  public  money,  has  given  sureties  for  the  faithful  performaoce 
of  his  duties,  and  for  the  accounting  for  and  payment  of  all  the 
moneys  which  shall  come  to  his  hands.  These  sureties  remain 
for  several  years,  and  then  a  new  bond,  with  new  sureties  is 
given;  at  which  time  there  is  a  large  sum  of  money  actually 
due  to  the  public,  and  for  which  the  sureties  on  the  first  bond 
were  liable;  that  is  to  say,  the  penalty  of  the  first  bond  was 
actually  forfeited,  and  the  amount  of  the  defalcation  due,  and 
recoverable  from  the  sureties  in  it  Can  the  government,  for 
whose  security  both  bonds  were  given,  apply  the  moneys  col- 
lected by  the  officer  after  and  under  the  second  bond,  and  on 
the  responsibility  of  the  sureties  in  the  second  bond,  to  the 
payment  or  credit  of  the  balance  due  on  moneys  collected,  and 
which  ought  to  have  been  paid,  by  and  under  the  first  bond? 
Can  the  burden  actually  resting  upon  the  first  sureties;  can 
-the  forfeiture  actually  incurred  by  them,  be  shifted  by  the  pro* 
cess  of  appropriation,  without  the  consent  or  knowledge  of  the 
second  surety,  from  the  shoulders  of  the  first,  and  be  put  upon 
the  second? 

I  am  of  opinion,  most  clearly,  that  it  cannot;  that  each 
set  of  sureties  must  answer  for  its  own  defaults,  and  is  en- 
titled to  be  credited  with  its  own  payments.  If  authority 
can  be  required  to  sustain  a  principle  of  such  obvious  jus- 
tice, it  wiir  be  found  in  the  case  of  the  United  States  v.  Janu- 
ary, (7  Cranch,  572,)  which  is  a  much  stronger  case  than  the 
present  In  that  case  a  collector  of  revenue  had  given  two 
bonds  at  difierent  periods,  for  his  official  conduct;  and  the 
second  bond  undertook  not  only  for  the  future,  but  also  for 
the  past  fidelity  of  the  officer.  The  supervisor  had  promised 
to  apply  all  the  payments  he  should  receive  to  the  discharge 
of  the  first  bond,  before  he  carried  any  of  them  to  the  credit  of 
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the  secood;  he  keeping  but  one  general  account  against  the 
collector.  At  the  time  of  the  trial,  the  general  balance  against 
the  collector  was  upwards  of  sixteen  thousand  dollars,  but  at 
the  time  when  the  second  bond  was  given,  it  was  but  six 
Ihoasand  dollars  and  upwards.  The  payments,  if  all  applied 
to  the  first  bond,  would  h»ve  discharged  it.  The  principal 
question  in  the  case  was,  whether  this  promise  of  the  su- 
pervisor was  an  appropriation  of  the  money  binding  on  the 
United  States;  without  some  act  appropriating  it,  as  entries 
in  the  books,  for  this  was  the  question  brought  up  from  the 
court  below.  The  Supreme  Court  first  state  the  law  on  the 
appropriation  of  payments  generally,  as  I  have  stated  it,  and 
then  proceed  in  declaring  their  opinion,  <Uhat  the  rule  adopted 
in  ordinary  cases  is  not  applicable  to  a  case  circumstanced  as 
this  is,  where  the  receiver  is  a  public  officer  not  interested  in 
the  event  of  the  suit,  and  who  receives  on  account  of  the 
United  States,  where  the  payments  are  indiscriminately  made, 
and  where  difierent  sureties,  under  distinct  obligations,  are 
interested.  It  will  be  generally  admitted,"  they  say,  <<  that  mo- 
neys arising  due,  and  collected  subsequently  to  the  execution 
of  the  second  bond,  cannot  be  applied  to  the  discharge  of  the 
first,  without  manifest  injury  to  the  surety  in  the  second  bond; 
and,  vice  versa,  justice  between  the  difierent  sureties  can  only  be 
done  by  reference  to  the  collector's  books;  and  the  evidence 
which  they  contain  may  be  supported  by  parol  testimony." 
How  is  justice  to  be  done  between  the  difierent  sureties  by  a 
reference  to  the  collector's  books?  Certainly  by  seeing  when 
the  payments  were  made,  and  applying  them  accordingly 
to  the  first  or  second  bond.  The  reference  to  be  made  to 
the  books  is  for  this  purpose;  and  not  to  adopt  as  conclusive 
the  appropriation  then  made  by  the  officer,  which  was  con- 
tended for  by  the  district  attorney.  To  ascertain  how  far  this 
principle  will  go  to  the  relief  of  the  defendant  in  this  case,  we 
must  turn  to  the  account,  which  is  a  copy  from  the  books,  and 
see  how  much  of  the  defendant's  money,  if  I  may  call  it  so, 
has  been  applied  to  the  relief  of  the  prior  sureties;  because 


128  NOVEMBER  SESSIONS,  1839. 

Postmaiter  O^enenl  e.  Nonrell. 

if  it  shall  appear  that  the  prior  sureties  have  been  paid  by 
other  moneys,  in  part  or  in  whole,  than  those  which  were  dae 
and  collected  under  the  second  bond;  it  is  manifest  the  second 
sureties  have  no  ground  of  complaint,  further  than  their  money 
has  been  taken  for  this  purpose.  On  the  other  hand,  there 
must  be  deducted  from  the  final  balance,  now  charged  against 
the  defendant,  so  much  of  the  postages  received  since  8lh  July, 
1825,  as  has  been  diverted  from  them,  and  applied  to  the  first 
bond«  This  must  be  ascertained,  as  far  as  it  can,  by  an  ex- 
amination of  the  account  which  I  shall  willingly  refer  to  you; 
believing  you  will  have  to  leave  something  to  conjecture. 

I  will,  however,  direct  your  attention  to  some  points  of  in- 
quiry. The  bond  under  which  the  defendant  is  liable,  is  dated 
on  8th  July,  1825.  On  the  supposition  that  it  was  sent  at  once 
to  Washington  and  accepted,  we  niay  presume  the  contract  was 
completed  on  or  about  10th  July,  1825,  and  then  had  re- 
ference back  to  the  date  of  the  bond,  at  which  time  the  liability 
of  defendant  for  the  conduct  of  Mr.  Bache  commenced,  to  wit, 
on  8th  July,  1825.  It  appears  by  the  account,  that  on  the 
quarter  ending  the  1st  July,  1825,  the  debits  against  Mr. 
Bache  exceeded  his  credits  or  payments  by  the  sum  of  twenty- 
six  thousand  nine  hundred  and  forty-nine  dollars  and  nineteen 
eents.  By  payments  made  between  that  date  and  the  15th 
September,  this  balance  was  paid,  and  overpaid,  leaving  a 
balance  in  his  favour  of  two  thousand  seven  hundred  and 
ninety-six  dollars  and  ninety-seven  cents,  and  had  it  been 
discharged  by  payments  made  before  1st  July,  the  defendant 
would  have  nothing  to  do  with  it,  but  would  have  entered  upon 
his  suretyship  on  a  clear  field,  and  have  been  answerable  for 
all  subsequent  delinquency.  You  will  remark,  however,  that 
this  is  taking  the  debit  to  1st  July,  and  bringing  the  credits  or 
payments  to  15th  September,  two  months  and  a  half  later. 
Between  the  postmaster  general  and  Mr.  Bache,  this  is  of  no 
importance;  but  as  regards  the  sureties,  where  the  inquiry  is, 
whether  these  payments  have  been  appropriated  or  not  to 
their  injury,  the  question  is  difierent    After  the  Ist  Julj,  and 
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indeed  on  and  after  the  date  of  the  bond  and  of  the  commence* 
mentof  the  defendant's  suretyship,  there  were  paid  twenty-nine 
thousand  seven  hundred  and  forty-six  dollars  and  sixteen  cents. 
Did  the  whole  of  this  consist  of  moneys  received  under  the 
second  bond?  If  it  did,  then  it  is  a  greater  amount  than  the 
whole  balance  now  due;  and  of  course  if  this  amount  of  their 
money  has  been  paid  to  make  up  the  deficiencies  of  an  antece- 
dent suretyship,  and  must  now  be  restored  to  their  credit, 
nothing  is  due  from  them.  In  other  words,  if  the  balance  of 
twenty-six  thousand  nine  hundred  and  forty-nine  dollars  and 
nineteen  cents  which  Mr.  Bache,  owed  on  1st  July,  1825,  has 
been  paid  with  postages  afterwards  received,  it  is  clear  that  if 
those  payments  had  been  applied  to  the  subsequent  debits  of  this 
account,  nothing  would  be  due,  but  there  would  be  a  balance  in 
favour  of  the  second  bond.  I  mean  to  say,  suppose  the  account 
had  been  closed  on  1st  July,  1825,  Mr.  Bache  and  his  then 
sureties  would  have  been  debtors  for  twenty-six  thousand  nine 
hundred  and  forty-nine  dollars  and  nineteen  cents;  and  if  a  new 
account  had  been  opened  with  the  second  bond,  there  would 
have  been  no  default  under  it,  provided  the  payment  which, 
in  September,  1825,  extinguished  the  above  balance,  was 
made  by  moneys  received  for  postages  paid  under  the  second 
bond. 

This  then  is  the  matter  of  fact  for  you  to  ascertain  from 
the  account;  how  much  of  defendant's  money  has  been  ap- 
plied to  pay  the  antecedent  debt  At  the  first  view,  we  see 
that  the  whole  of  these  payments  made  between  1st  July  and 
15th  September,  could  not  have  been  ffiom  moneys  received 
for  postages  between  those  periods.  The  payments  made 
were  twenty-nine  thousand  seven  hundred  and  forty-six  dol- 
lars and  sixteen  cents;  the  whole  postages  charged  to  Mr. 
Bache,  for  the  quarter,  from  1st  July  to  Ist  October,  were 
seventeen  thousand  four  hundred  and  fifty-six  dollars  and  forty- 
nine  cents;  the  payments,  therefore,  exceeded  the  whole  re- 
ceipts for  the  whole  quarter  by  the  sum  of  twelve  thousand 
two  hundred  and  eighty-nine  dollars  and  sixty-seven  cents, 
17  V 
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which,  therefore,  Mr.  Bache  must  have  obtained  either  firom 
antecedent  postages  not  before  collected  and  paid,  or  from 
othf^  resources.  This  sum  did  not  come  from  the  receipU 
after  and  under  the  second  bond^  or  from  the  funds  equitably 
claimed  by  the  defendant 

Oh  this  view  the  accounts  would  stand  as  follows: 

From  the  whole  payments  of      -        -        -        jl29,746,16 

Deduct  money  not  under  the  second  bond   -  12,289)67 


Taken  of  receipts  under  second  bond  -  17,456|49 

Deduct  probable  postages  from  1st  July,  to  8th 
July,  belonging  to  first  bond,  say,   -        -  2,000, 


Money  of  second  bond,  applied  to  the  first,  15,456,49 

Whole  deficiency  now  claimed  -        -  22,235,50 

Chargeable  to  second  bond  ...  6,779,01 

The  principle  of  law  is,  that  you  shall  not  t:ake  the  moneys 
due  and  collected  subsequently  to  the  execution  of  the  second 
bond,  and  apply  them  to  the  discharge  of  the  first  bond;  and 
when  you  have  ascertained  how  much  of  the  money,  which 
became  due  and  was  collected  under  the  second  bond,  has 
been  applied  to  the  discharge  of  arrears  due  under  the  first; 
you  will  deduct  that  amount  from  the  whole  default  claimed  at 
the  conclusion  of  the  account. 

We  must  go  one  step  further  in  this  analysis.  The  payments 
stop  on  the  15th  September,  1825,  and,  of  course,  no  part  of 
them  could  have  been  derived  firom  postages  between  that 
date  and  the  1st  October.  If  these  are  estimated  at  two 
thousand  five  hundred  dollars  that  sum  should  be  added  to  the 
liability  of  the  second  bond,  or,  which  is  the  same  thing,  taken 
from  tiie  credit  we  have  given  to  it;  which  would  leave  the 
sureties  in  this  bond  now  chargeable  with  nine  thousand  two 
hundred  and  seventy-nine  dollars  and  one  cent;  and  they  will 
then  have  full  credit  against  the  general  balanGe,for  all  the  money 
that  was  taken  from  them  for  the  payment  of  the  debt,  which  was 
due  before  they  became  sureties.    Of  consequence,  they  will 
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be  eharged  with  no  defaalts  but  such  as  occurred  after  their 
liability  began,  and  full  justice  will  be  done  to  them.     In- 
deed, if  we  knew  certainly  where  Mr.  Bache  got  the  funds, 
with  which  he  made  the  payments  from  the  8th  July  to  the 
I5th  September;  that  is,  if  we  knew  that  all  of  them  were 
derived  from  antecedent  postages,  the  present  sureties  would 
be  properly  chargeable  with  the  overpayment  of  two  thousand 
seven  hundred  and  ninety-six  dollars  and  ninety-seven  cents, 
which  has  gone  to  their  credit,  but  came  not  from  their  funds, 
and  belonged  to  the  sureties  of  the  first  bond.     You  must  not 
forget  that  justice  is  also  due  to  them.     A  suit  is  now  depend- 
ing against  them  in  this  court;  and  they  must  answer  for  all 
that  is  not  recoverable  here.     You  should  consider  that  you 
are  settling   the   account  between  the  two  sets  of  sureties, 
rather  than  between  the  United  States,  and  either  of  them; 
and  your  object  should  be  to  give  to  each  bond  credit  for  the 
moneys  respectively  due,  collected,  and  paid  under  it     This  is 
the  true  justice  of  the  case.     After  all  the  payments  that  have 
been  made,  on  closing  the  account,  twenty-two  thousand  two 
hundred  and  thirty-five  dollars  and  fifty  cents  Are  found  due  to 
the  United  States,   from   one    or   both  of  different  sureties. 
You  should  give  to  the  present  defendant  all  the  benefit  of  all 
the  payments  made  with  moneys  due,  collected  and  paid  to  the 
postmaster  general  under  his  bond;  and  you  should,  in  like 
manner,  give  to  the  sureties  in  the  first  bond,  credit  for  all 
the  payments  made  with   moneys   due,  collected,  and  paid, 
under  their  bond,  and  the  result  will  show  how  the  remaining 
debt  should  be  apportioned  between  them. 

IV.  The  defendant  has  ofiered  another  ground,  which  goes  to 
the  whole  right  of  recovery.  By  the  third  section  of  the  act  of 
congress  of  March,  1825,  it  is  enacted,  <<  that  if  default  shall  be 
made  by  a  postmaster,  at  any  time,  and  the  postmaster  general 
shall  fail  to  institute  suit  against  such  postmaster,  and  his  sure- 
ties, for  two  years  from  and  after  such  default  shall  be  made, 
then,  and  in  that  case,  the  said  sureties  shall  not  be  held  liable 
to  the  United  States,  nor  shall  suit  be  instituted  against  them."  It 
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10  alleged,  by  the  counsel  for  the  defendant,  that  if  the  post- 
master haa  been  in  default  at  the  end  of  every  quarter  for  two 
years,  antecedent  to  the  suit,  the  sureties  are  discharged;  and 
that  in  this  case  large  balances  were  due  from  the  postmaster,  at 
the  end  of  every  quarter,  for  more  than  two  years  before  wit 
brought 

The  district  attorney  contends,  that  at  the  end  of  various  qm- 
ters,  within  that  period,  balances  were  in  favour  of  the  post- 
master, and  that  this  suit  is  not  brought  for  any  default  of  two 
years  standing,  but,  in  fact,  for  a  default  which  accrued  in  the 
last  quarter;  all  antecedent  suits  having  been  discharged  by 
payments  appropriated  to  them,  in  a  manner  warranted  by  law 
and  usage. 

I  confess  I  cannot  see  any  difficulty  in  this  question.  It  most 
be  borne  in  mind,  that  the  right  of  appropriating  payments 
stands  on  a  very  different  footing  here,  from  that  which  it  had  on 
the  question  between  two  sets  of  sureties  in  two  different  bonds. 
Each  is  liable  for  defaults  of  two  distinct  periods.  To  apply 
the  money  received,  during  one  of  these  periods,  to  discharge  a 
responsibility  incurred  in  the  other,  is  manifestly  unjust,  and 
therefore,  in  such  case,  the  general  rightof  a  receiver  of  money, 
to  appropriate  it,  when  the  payer  does  not,  was  restrained  by 
the  clearest  principles  of  justice.  He  was  bound  to  credit  the 
party  with  the  payment,  who  was  interested  in  the  fund  from 
which  it  was  derived,  or  he  would  make  a  surety  responsible 
for  a  default  for  which  he  never  undertook.  But  the  case  is 
altogether  different  where  the  parties  interested  in  the  payments 
are  the  same,  and  are  equally  answerable  for  all.  In  such  cases 
the  right  of  appropriation  has  been  repeatedly  decided  and  recog- 
nised in  its  full  force  and  extent  By  the  act  of  congress,  the  sure- 
ties of  a  postmaster  arc  not  to  be  sued  for  a  default  of  their  princi- 
pal, if  the  postmaster  general  shall  fail  to  institute  a  suit  for  such 
default,  for  two  years  after  it  shall  be  made.  Is  this  suit  insti- 
tuted for  a  default  made  two  years  before  it  was  instituted? 
The  suit  was  brought  on  the  1st  July,  1828,  to  recover  the  sum 
of  twenty-two  thousand  two  hundred  and  thirty-five  dollars  and 
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fifty  cents.  Was  this  default  made  two  years  before;  that  is, 
OQ  1st  July,  1826?  On  that  day  the  whole  amount  received  by 
Mr.  Bache  was  seventy-five  thousand  three  hundred  and  se» 
venty-eight  dollars  and  twenty-three  cents;  his  payments 
were  fifty-six  thousand  seven  hundred  and  ninety-six  dollars 
and  ninety-seven  cents;  on  that  day,  therefore,  eighteen  thou- 
sand five  hundred  and  eighty-one  dollars  and  twenty-six  cents, 
was  the  amount  of  his  debt  or  default;  and  if  the  account  had 
then  stopped,  and  no  further  payments  had  been  made,  cer- 
tainly the  defendant  would  have  had  the  benefit  of  the  limi* 
tation  of  the  act  But  the  account  goes  on,  debits  are  charged, 
payments  are  credited,  the  balances  vary  and  fluctuate,  some- 
times being  in  favour  of  the  postmaster,  until  at  the  final  close 
he  stands  indebted  in  twenty-two  thousand  two  hundred  and 
thirty-five  dollars  and  fifty  cents.  But  it  is  said  that  this  has 
been  effected  by  the  postmaster  general,  who  has  improperly 
applied  the  payment  of  moneys  received  after  the  termina- 
tion of  a  quarter,  to  the  balance  then  due;  or  that  the  moneys 
paid  in  a  subsequent  quarter,  were  applied  to  pay  what  re- 
mained due  on  the  antecedent  one.  Assuredly  he  had  a  right  to 
do  so,  and  had  he  not  done  so,  the  court  would  have  done  it  for 
him.  But  it  is  clear  he  has  so  appropriated  these  pa}^ments. 
The  case  of  rent  is  put  by  the  district  attorney.  So  of  three 
promissory  notes,  of  one  hundred  dollars,  payable  annually;  no 
payment  is  made  the  first  year;  in  the  second  year,  before  the 
second  note  is  due,  or  even  after,  one  hundred  dollars  are  paid; 
so  also  in  the  third  year,  without  any  direction  by  the  payer.  The 
receiver  applies  the  first  payment  to  the  first  note,  and  the  se- 
cond to  the  second,  leaving  the  third  unsatisfied.  He  sues  on 
the  third  note.  Can  the  debtor  say  it  is  more  than  six  years 
since  the  first  note  was  due,  and  deny  the  right  to  apply  his 
payments  to  the  second  and  third?  If  there  could  be  any  doubt 
in  a  matter  so  plain,  it  is  put  at  rest  by  the  decision  of  the  su- 
preme court  of  the  United  States,  in  Kirkpatrick's  case,  (9 
Wheaton,  737.)     The  language  of  the  court  is,  <<  the  general 
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doctrine  is,  that  the  debtor  has  a  right,  if  he  pleases,  to  make  the 
appropriation  of  payments;  if  he  omits  it,  the  creditor  may;  if 
both  omit  it,  the  law  will  apply  the  payments,  according  to  its 
own  notions  of  justice.  Neither  party  can  claim  the  right,  after 
the  controversy  has  arisen;  and,  a  fortiori,  at  the  time  of  the  triaL 
In  cases  like  the  present,  of  long  and  running  accounts,  where 
debits  and  credits  are  perpetually  occurring,  and  no  balances 
otherwise  adjusted  than  for  the  mere  purpose  of  making  rests, 
we  are  of  opinion,  that  payments  ought  to  be  applied  to  extin- 
guish the  debts,  according  to  the  priority  of  time;  so  that  the 
credits  are  to  be  deemed  payments,  pro  tanto,  of  the  debts  ante- 
cedently due." 

In  our  case  the  postmaster  general  has  clearly  appropriated 
the  payments  made,  from  time  to  time,  by  Mr.  Bache,  who 
gave  no  direction  concerning  them,  but  made  them  without  any 
discrimination  of  the  fund,  from  which  they  were  derived, 
and  left  them  to  be  applied,  according  to  the  pleasure  of  the  post- 
master general,  and  the  usage  of  his  office;  and  the  appropriation 
thus  made  is  precisely  that  which  the  supreme  court  has  de- 
clared to  be  according  to  justice,  and  such  as  the  court  would 
direct,  if  neither  of  the  parties  had  done  so. 

The  application,  therefore,  of  the  moneys  received  in  a  sub- 
sequent quarter,  to  the  payment  of  the  debt  or  balance  aDtece- 
dently  due,  being  perfectly  correct  and  lawful,  it  follows,  that 
no  part  of  the  default,  for  which  suit  is  brought,  accrued  two 
years  before;  on  the  contrary,  all  the  balances  antecedent  to  the 
last  quarter  were  extinguished  by  the  successive  payments,  and 
the  final  debt  or  balance  falls  on  the  final  quarter.  I  am  entirely 
clear  that  the  limitation  of  the  time  of  bringing  suit,  provided  in 
the  third  section  of  the  act  of  March,  1825,  cannot  avail  the  de- 
fendant. 

The  case  then  stands  before  you  on  these  points: 

1.  Was  the  bond  accepted;  and  of  this  you  will  judge. 

2.  If  accepted,  was  it  afterwards  cancelled,  and  its  obligation 
annulled.  This  is  matter  of  law;  and  I  am  of  opinion  it  was  not 
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3.  The  moneys  arising,  due,  and  collected  under  the  second 
bond,  cannot  be  applied  to  the  discharge  of  the  first  bond.  You 
will  ascertain  how  much  money^  if  any,  has  been  thus  applied^ 
and  deduct  it  from  the  amount  claimed  as  finally  due,  on  the 
whole  account 

4.  The  suit  has  been  brought  in  good  time,  and  is  not  barred 
by  the  limitation  of  two  years  in  the  act  referred  to. 

The  JuBY  found  a  verdict  for  the  defendant. 


The  Postmaster  General  of  the  United  States 

V. 

Matthew  Ridgwat  and  Huoh  Ross. 

1.  Where  a  plaintiff  declares  against  one  obligor  alone,  aa  jointly  and  severally 
boaad,  and  the  defendant  pleads  non  est  factain,  a  joint  bond  of  the  defendant 
and  another  person  is  not  evidence,  thougrh  it  agrees  in  date  and  amount  with 
that  described  in  the  declaration. 

9.  An  amendment  of  the  declaration,  offered  after  the  jury  is  sworn,  and  in- 
trodocing'  a  new  cause  of  action,  cannot  be  allowed. 

3.  In  an  action  of  debt  against  one  obligor,  a  declaration  setting  forth  a  joint 
and  eeveral  bond,  cannot  be  amended,  by  adding  a  new  count,  setting  forth  a 
joint  bond  of  the  defendant  and  another  person. 

Ok  the  8th  Sepfember,  1S04,  Matthew  Ridgway  and  Hugh 
Ross  executed  a  joint  bond^  in  the  penal  sum  of  five  hundred 
dollars,  to  the  postmaster  general,  conditioned  for  the  faithful 
execution  by  Matthew  Ridgway  of  the  duties  of  the  office  of 
postmaster,  at  Miiford,  in  Pennsylvania,  and  for  the  regular 
payment  by  him  of  all  moneys  coming  to  his  hands  for 
postages. 

On  the  31st  December,  1808,  his  accounts  were  settled  at 
the  post  office  department,  as  far  as  they  were  furnished,  and 
ahowed  a  balance  to  be  due  from  him,  according  to  his  own 
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accounts,  of  eight  dollars  aad  fifty-five  cents.  But,  besides 
this,  he  had  neglected  to  render  accounts  from  the  1st  October, 
to  the  31st  December,  1806,  and  from  the  Ist  April,  1807,  to 
the  31st  December,  1808;  a  period  comprising  twenty-four 
months  or  eight  quarters,  and  estimated  at  seventy-two  dollars 
and  sixty-three  cents.  There  was  thus  due  and  unpaid  on 
the  31st  December,  1808,  a  balance  of  eighty-one  dollars  and 
eighteen  cents. 

On  the  22d  November,  1821,  this  account  was  stated  by  the 
proper  officers  of  the  department,  and  was  transmitted  to  this 
district,  where  the  present  suit  was  brought,  on  the  dd  De- 
cember, against  the  two  defendants  Matthew  Ridgway  and 
Hugh  Ross.  At  the  return  day  of  February  sessions  follow- 
ing, the  marshal  returned,  <'  Non  est  inventus  as  to  Matthew 
Ridgway,  and  cepi  corpus  and  bail  bond  as  to  Hugh  Ross.'' 

On  the  12th  March,  1822,  the  district  attorney  for  the  time 
being,  declared  against  <^  Hugh  Ross,  impleaded  with  Matthew 
Ridgway,  returned  not  found;  for  that  whereas  the  said  Hugh, 
on  the  8th  September,  1804,  by  his  writing  obligatory  under 
his  hand  and  seal  acknowledged  himself  to  be  bound  jointly 
and  severally  unto  the  postmaster  general,  in  the  sum  of  five 
hundred  dollars  to  be  paid  when  thereto  requested,  which, 
although  often  requested,  he  had  refused  to  pay.''  To  this 
declaration  the  defendant,  Hugh  Ross,  on  the  Ist  December, 
1826,  pleaded  non  est  factum,  and  payment  with  leave,  &c 
The  district  attorney  replied  non  solvit,  and  issues. 

On  the  24th  November,  1829,  the  case  came  on  for  trial 
before  Judge  Hopkinson,  and  a  special  jury.  It  was  argued 
by  Dallas,  District  Attorney,  for  the  postmaster  general,  and 
Scott,  for  the  defendant,  Hugh  Ross. 

After  the  jury  were  impanelled  and  sworn,  the  district 
attorney  ofiered  in  evidence  the  joint  bond  of  Ridgway  and 
Ross,  dated  the  8th  September,  1804,  to  which  the  counsel  for 
the  defendant  objected,  on  the  ground  that  the  declaration  only 
counted  on  <^  a  joint  and  several  bond  of  Hugh  Ross,"  while 
this  was  a  joint  bond  of  Ridgway  and  Ross;  a  variance  which 
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WB9  material  and  fatal.  DilliDgbam  t.  The  United  States^ 
it  Waahington,  422. 

The  court  sustained  the  objection,  and  overruled  t^e  evidence. 

DAX.I.AS,  lor  the  postmaster  general,  moved  to  amend  the 

dedaration,  by  adding  a  new  count,  in  which  the  bond  was 

accurately  stated,  and  distinct  breaches  of  the  several  conditions 

were  set  out 

Scott  for  the  defendant 

There  is  no  equitable  reason  for  listening  to  this  application 
to  amend;  and  if  the  court  have  the  power,  it  ought  not  to  be 
exercised,  during  the  trial,  and  under  the  peculiar  circum- 
stances. Twenty^one  years  have  elapsed  since  this  balance 
accrued,  and  eight  years  since  the  suit  was  instituted. 

There  are,  however,  objections  strictly  legal  to  the  amend* 
ment  now  proposed.  It  is  not  an  alteration  of  the  existing 
pleadings,  but  it  introduces  an  entirely  new  cause  of  action;  it 
creates  for  the  jury  a  new  issue;  it  presents  i^inst  the  de- 
fendant a  new  substantive  charge.  He  has  pleaded  non  est 
factum;  he  denies  that  the  bond  stated  in  the  declaration  is  his 
deed;  that  bond  is  described  as  a  joint  and  several  bond  of 
Hu^  Ross;  if  this  amendment  is  allowed,  it  will  be  a  joint  bond 
of  Matthew  Ridg^ay  and  Hugh  Ross,  and  of  course  an  in- 
strument essentially  varying  from  that  which  is  the  subject  of 
his  plea. 

It  has  also  the  effect  to  revive  a  new  right  of  action  which, 
as  the  pleadings  now  stand,  would  probably  be  barred;  suf- 
ficient time  has  elapsed  to  afford  a  legal  presumption  of  pay- 
ment; and  an  amendment  ought  not  to  be  allowed  which,  by 
introducing  a  cause  of  action  not  now  existing  on  the  re- 
cord, might  deprive  the  defendant  of  the  benefit  of  this  presump- 
tion. The  thirty-^second  section  of  the  act  of  Congress  of  24th 
September,  1789,  directs  the  court  to  amend  ^<all  imperfections, 
defects^  and  wants  of  form,"  merely,  and  does  not  extend  to 
matters  of  substance,  which  this  is,  for  it  introduces  an  instru- 
ment of  writing  entirely  different  firom  that  heretofore  stated 
in  the  pleadings.  1  Story's  Laws,  66.  The  Harmony,  1  Gal- 
18 
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liBon,  123.  Smith  V.  Jackson,  lPainey4d6.  Sackett  y.  Thomp- 
flOD,  2  Johnson,  206.  Harris  v.  Wadsworth,  3  JohnaoD,  257. 
Pease  v.  Morgan,    7  Johnson,  468.    Petre  ▼.  Craft,  4  East,  433. 

Dallas,  for  the  postmaster  general,  in  reply. 

There  is  nothing  to  deprive  the  plaintiff  of  his  right  to  amend. 
Even  supposing  that  the  statute  of  limitations  would  run  againM 
the  cause  of  action  now  before  the  court,  yet  that  circumstance 
would  itself  be  a  good  reason  for  allowing  the  amendment 
There  is  however,  neither  legal  limitation  nor  legal  presump- 
tion of  payment  The  bond  was  sued  out  in  thirteen  years 
after  the  default;  and  its  identity  is  clearly  proved  by  the  iden- 
tity of  the  parties,  dates,  and  sums.  Nor  is  the  introductton 
of  a  new  allegation,  if  this  were  such,  into  the  declaration  an 
improper  amendment;  such  amendments  have  been  frequently 
allowed.  This,  however,  is  not  of  that  character;  it  is  but 
a  more  definite  statement,  in  a  second  count,  of  what  has  been 
substantially  laid  in  the  first  The  issue  joined  is  not  affected; 
the  jury  have  been  sworn  to  try  the  issue  between  the  plaintiff 
and  defendant;  that  issue  is  on  the  plea  of  non  est  factum, 
which  is  equally  applicable  to  either  count  The  substantial 
merits  of  the  case  ought  to  be  submitted  to  the  jury,  which 
this  amendment  will  effect;  if  it  is  refused,  it  will  only  oblige 
the  postmaster  general  to  begin  anew,  without  in  any  manner 
establishing  for  the  defendant  a  just  and  legal  objection.  2  Tidd's 
Pr.  653.  Aubeer  v.  Barker,  1  Wilson,  149.  Blackwell  v.  Fat- 
ton,  7  Cranch,  471.  The  Edward,  1  Wheaton,  264.  Smith 
y.  Barker,    3  Day,  312. 

Judge  HopxiNSON  delivered  the  following  opinion: 
This  suit  was  brought  eighteen  years  after  the  bond  was 
executed,  and  fourteen  years  after  the  surety's  liability  by 
reason  of  the  defiiult  of  the  principal.  It  is  a  suit  on  a  sealed 
instrument,  which  is  described  by  the  plaintiff  in  his  decbura- 
tion,  and  which  the  defendant  in  his  plea  has  alleged  not  to  be 
his  deed.  A  bond  is  now  offered  in  evidence,  which  is  not 
the  bond  so  described,  nor  that  which  the  defendant  has  denied 
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to  be  his;  it  ifl  a  joint  bond  given  by  himself  and  another  per- 
son, while  the  former  is  expressly  stated  in  the  declaration  to 
be  a  joint  and  several  bond  of  the  defendant,  and  it  is  not  al- 
leged than  any  other  person  is  joined  with  him.  It  is  no  doubt 
true  that  amendments  may  be  made,  not  only  in  form  but  even 
in  substance.  But  surely  the  court  is  not  to  be  put  to  sea;  nor 
is  this  privilege  to  be  so  construed  as  to  introduce  suddenly, 
and  on  the  trial,  new  parties  and  a  new  cause  of  action.  My 
difBculty  is,  that  the  proposed  amendment  would  introduce  an 
eatirely  new  cause  of  action.  The  bond  as  set  forth  in  the 
new  count,  now  offered  as  an  amendment,  differs  in  the  most 
essential  particulars  from  that  originally  declared  on,  as  it  is 
described  in  the  declaration.  It  is  impossible  for  us  to  decide 
that  they  are  the  same  instruments,  merely  from  similarity  in 
certain  particulars.  The  same  parties  may,  on  the  same  day 
and  in  the  same  penalty,  have  given  a  joint  and  several  bond,  as 
well  as  a  joint  bond.  What  are  pleadings?  They  are  the  man- 
ner and  form  in  which  a  party  is  required  to  present  his  case  to 
the  court,  and  if  he  has  made  a  mistake  in  this  form,  which  is 
peculiarly  under  the  direction  of  the  court,  he  may  be  allowed 
to  amend  it  But  here  there  is  no  error  in  the  manner  and 
form  of  stating  the  plaintiff's  case,  but  in  the  case  itself.  He 
has  mistaken  his  cause  of  action.  He  has  brought  the  defendant 
here  to  answer  his  complaint;  he,  has  formally  stated  and  de- 
elared  what  that  complaint  is;  the  defendant  has  put  in  his  an- 
swer to  it;  and  the  parties  appear,  each  to  maintain  bis  allega- 
tioB.  But  now  the  plaintiff  informs  the  court  that  he  has  no 
such  complaint  as  he  has  averred;  although  he  has  another 
which  he  prays  may  be  substituted  for  that  which  he  cannot 
maintain. 

On  the  whole  I  am  of  opinion  that  the  amendment  ought 
not  to  be  now  made;  and  on  the  ground  that  it  introduces  a 
new  cause  of  action. 

A  voHSniT  was  entered,  with  the  assent  of  the  district  at- 
torney. 
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John  Snsll  akp  Jobl  A.  Bakbr 
The  Brig  Independence. 

1.  TosDbjectaMaiiiantotiMlbrfeitiirean»Uwageitfombtenoe»«fiooidii^ 
provisioDfl  of  the  act  of  20th  July,  1790,  an  entry  of  the  fiust  moat  hare  been 
mode  in  the  log  book,  by  the  mate,  stating  the  name  of  the  aeaman,  the  date  of 
the  absence,  and  that  it  was  without  leave  of  the  master. 

%  A  aeaman  who  returns  to  a  vessel,  after  a  week's  absenee  withoot  leave,  and 
cnntinnes  during  the  rest  of  tiie  voyage,  is  to  receive  his  wagea  at  the  rate  ori> 
ginally  cootraeted  for,  in  the  shipping  artides,  unless  a  new  contract  ia  expli- 
citly made. 

3.  The  charge  ibr  a  person  necessarily  employed  in  the  place  of  a  seamaB,absent 
without  leave,  ia  to  be  deducted  from  his  wages. 

4.  The  police  costs  and  charges  incurred  by  a  seaman,  lor  improper  fioBiart 
while  on  shore,  are  to  be  deducted  fit>m  his  wages. 

5.  Where  a  vessel  is  detained  by  the  refusal  of  the  seamen  to  work,  they  are  to 
be  charged  with  the  demurrage,  and  the  proportion  of  each  seaman  who  refuMd 
is  to  be  deducted  from  his  wages. 

On  the  8th  Jaouary,  1890,  this  case  was  argued  by  Grinnbll 
for  the  iibellantSy  and  J.  R.  Inoersoll  for  the  respondent. 

Judge  HopxiNSON  delivered  the  following  opinion: 
The  libellant,  Baker,  shipped  on  board  the  brig  Indepen* 
dence,  at  Philadelphia,  on  the  9th  April,  18S8,  and  proceeded  in 
herfrom  Philadelphia  to  Gibraltar, thence  to  Pemambueo, thence 
to  Trieste,  thence  to  Swinemunde,  thence  to  Bourdeaux,  and 
thence  back  to  Philadelphia,  at  fifteen  dollars  a  month. 

The  libellant,  Snell,  states  that  he  shipped  on  board  the  said 
brig  at  Trieste,  on  the  14th  May,  1829,  to  perform  a  voyage 
from  Trieste  to  Swinemunde,  and  elsewhere,  and  thence  to 
Philadelphia,  at  eight  dollars  a  month.  He  says  that  he  pro- 
ceeded on  the  said  voyage  from  Trieste  to  Swinemunde,  thence 
to  Bourdeaux,  and  thence  to  Philadelphia,  where  the  said  brig 
arrived,  on  the  27th  November,  1829.  Annexed  to  the  libel  is 
an  account  stated  by  Snell,  in  which  he  charges  the  brig  with 
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wages^  from  the  I4th  May  to  the  27th  November,  1829,  at  eight 
dollars,  amounting  to  fifty-one  dollars  and  forty-seven  cents, 
and  allows  sundry  credits  to  the  amount  of  twenty-two  dollars 
and  seventeen  cents,  leaving  a  balance  in  his  favour  of  twenty- 
nine  dollars  and  thirty  cents. 

Baker  also  annexes  an  account,  in  which  be  charges  the  brig 
with  wages,  to  the  amount  of  two  hundred  and  ninety-four  dol* 
lars^and  allows  credits  for  ninety-eight  dollars  and  sixty  cents, 
leaving  a  balance  in  his  favour  of  one  hundred  and  ninety-five 
dollars  and  forty  cents. 

The  master  of  the  brig,  William  Fennel,  has  filed  an  answer 
to  these  claims,  in  which  he  admits  that  the  libeliants  shipped 
for  the  voyage,  and  at  the  rates  of  wages  they  have  respectively 
set  forth;  but  he  denies  that  they  faithfully  performed  their  duty. 
On  the  contrary,  he  charges  that  their  conduct  was  highly  diso> 
bedient,  refractory,  and  mutinous;  that  Baker,  without  authority, 
and  against  all  order,  twice  ran  away  firom  the  brig,  while  lying 
at  Gibraltar;  on  one  occasion,  taking  with  him  the  boat  of  the 
brig,  and  on  another,  making  his  escape  firom  confinement,  to 
which  he  had  been  subjected  in  consequence  of  his  first  abscond- 
ing. That  while  at  Pernambuco,  being  drunk,  he  used  gross 
and  insulting  language  to  the  captain,  and  voluntarily  jumped 
overboard  and  swam  to  the  reef^  That  while  at  Trieste, 
he  deserted  firom  the  brig,  and  abandoned  his  duty,  of  which 
an  entry  was  made  in  the  log  book,  in  these  words:  <<  Mon- 
day, April  27th,  1829,  John  Bates,"  (agreed  to  mean  the 
libellant.  Baker,)  <<  one  of  the  men,  ofifhis  duty."  That  while 
at  Swinemunde,  he  frequently  went  on  shore  without  leave, 
and  contrary  to  express  orders;  and  that  on  one  occasion, 
both  Baker  and  Snell,  so  being  on  shore  without  license, 
conducted  themselves  in  so  disorderly  and  riotous  a  manner, 
that  they  were  placed  under  arrest  by  the  civil  authorities  of 
Swinemunde,  and  imprisoned,  the  expenses  of  which,  and  of 
hands  employed  in  their  absence,  the  respondent  was  compelled 
to  pay.  The  respondent  further  answers,  that  while  at  Elsinore, 
and  the  wind  fisdr  to  get  under  way,  the  libeliants,  in  disobe- 
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dience  of  orders,  refused  to  heave  the  anehor,  or  to  perform 
duty;  that,  in  defiance  of  all  authority,  they  mutinously  per- 
sisted in  their  resolution;  and  that  Baker  raised  a  handspike 
against  the  respondent.  That,  by  reason  of  this  mutiny,  the 
favourable  moment  was  lost,  and  the  brig  detained  for  some  time 
at  Elsinore,  by  contrary  winds,  subjecting  the  respondent  to  a 
heavy  charge  of  demurrage.  The  respondent  denies  that  the 
libellants  are  entitled  to  any  of  the  wages  claimed  by  them;  but, 
on  the  contrary,  are  severally  indebted  to  the  brig. 

An  account  is  annexed  to  this  answer,  by  which  it  appears 
there  were  due  to  Baker,  on  the  27th  April,  1829,  the  day  of  his 
alleged  desertion,  eighty-one  dollars  and  three  cents;  which  the 
respondent  contends  was  wholly  forfeited  by  his  desertion.  In 
this  account  Baker  is  charged  only  with  cash  paid  to  him,  or  for 
him.  It  then  credits  him  with  wages,  at  eight  dollars  a  month, 
from  the  5th  May  to  the  d7th  November,  1829,  amounting  in 
the  whole  to  fifty-three  dollars  and  eighty-seven  cents,  and 
charges  him  with  various  items,  during  that  time,  amounting  to 
eighty-four  dollars  and  forty-three  cents,  leaving  a  balance 
against  him  of  thirty  dollars  and  fifty-six  cents. 

The  facts  stated  in  the  answer  are  substantially  proved  by  the 
deposition  of  John  Smith,  the  first  mate  of  the  brig;  and  the  truth 
of  them  has  not  been  materially  controverted.  An  additional 
fact  appears  by  this  testimony,  corroborated  by  a  writing  given 
by  Baker;  it  is,  that  while  he  was  absent  from  the  brig,  at 
Trieste,  he  became  indebted  to  one  John  Wilkinson  in  the  sum 
of  twenty-four  dollars,  which  Baker,  by  the  writing,  agreed 
should  be  deducted  from  his  wages,  afterwards  to  be  eam^. 

The  charges  of  misconduct  made  against  Baker  are  supported 
by  the  evidence  of  the  mate,  and  have  not  been  disproved  by  any 
evidence  on  the  part  of  the  libellant;  indeed,  he  has  produced 
no  testimony  whatever.  The  argument  has  turned  on  the  con- 
sequences of  his  misbehaviour,  in  the  several  instances  mention- 
ed; and  whether  or  not,  they,  or  any  of  them,  have  worked  a 
forfeiture  of  his  wages,  or  what  amount  of  compensation  may  be 
taken  from  his  wages  to  answer  them. 
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The  credits  allowed  to  the  ship,  hj  Baker,  are  given  in  gross^ 
amounting  to  ninety-eight  dollars  and  sixty  cents,  including  the 
hospital  duty,  which  account  he  states  only  on  his  recollection. 
The  total  charges  against  him,  in  the  captain's  account,  in* 
dependent  of  the  claims  made  for  his  misconduct,  amount  to  one 
hundred  and  thirty-two  dollars  and  eighty-three  cents,  and  seem 
not  to  be  questioned.  The  cash  payments,  therefore,  charged 
to  Baker,  are  presumed  to  be  correct 

By  taking  the  allowances  claimed  by  the  master  as  forfeitures, 
or  deductions  of  wages,  more  or  less,  and  disposing  of  them  in 
their  order  of  time,  we  shall  come,  in  the  most  plain  and  satisfac- 
tory way,  to  the  result  At  Gibraltar,  Baker  appears  to  have  con- 
ducted himself  with  great  insubordination,leaving  the  vessel  with 
an  evident  intention  of  deserting  her.  He  was,  however,  brought 
back,  and  punished,  by  confinement  in  irons.  He  is  not  enters 
ed  by  name  in  the  log  book  for  this  offence;  nor  has  the  captain 
in  his  account  made  any  charge  against  him  for  any  loss  or  ex- 
pense incurred  by  it  The  same  may  be  said  of  his  insulting 
violence  when  drunk  at  Pernambuco,  when  he  jumped  over- 
board and  swam  to  a  reef,  but  was  brought  back  and  returned  to 
his  duty,  which  he  performed  without  complaint,  until  the  arri- 
val of  the  brig  at  Trieste.  The  real  matters  in  controversy 
began  there.  Every  thing  up  to  that  time  seems  to  have  been 
settled  by  punishment  or  forgiveness. 

On  the  27th  April,  1829,  at  Trieste,  Baker  went  on  shore, 
and  did  not  return  until  the  5th  May;  apd  this  absence  isassertp 
ed  to  have  been  without  leave,  and  to  have  incurred  a  forfeiture 
of  all  the  wages  due  at  that  time.  Was  this  absence  without  the 
leave  of  the  officer  commanding  the  vessel?  It  is  no  where  said 
so,  either  in  the  log  book,  or  by  the  mate  in  his  examination  at 
this  trlaL  That  witness  says  that  **  on  the  26th  April,  Baker 
went  on  shore  with  his  permission,  that  he  returned,  and  said 
he  had  gone  to  ask  his  discharge  from  the  captain,  who  said  he 
had  no  objection  if  the  consul  was  willing;  he  went  on  shore 
again,  and  did  not  return  until  the  5th  May,''  There  is  no  di- 
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rect  allegation  that  this  going  on  shore,  which  is  the  one  relied 
upon  for  the  forfeiture,  was  without  leave. 

But  if  it  might  be  inferred  from  the  evidence  of  the  mate,  and 
the  circumstances,  is  it  sufficient?  I  think  not  The  act  of  eon* 
gress  of  120th  July,  1790,  (1  Story's  Laws,  104,)  gives  great 
advantages  to  the  owner  of  a  vessel  in  making  his  log  book  the 
evidence  of  a  fact,  which  acquits  him  altogether  of  a  debt;  and 
courts  have  very  properly  held  him  strictly  to  the  proof  re-* 
quired.  The  truth  is,  it  is  a  highly  penal  act  We  must  not 
look  at  a  forfeiture  of  a  seaman's  wages,  with  regard  merely  t» 
the  amount  due  to  him,  which  is  generally  small,  but  consider 
it  rather  as  his  all;  as  the  sole  fruit  of  long,  laborious,  and  dan- 
gerous services;  as  the  essential  means  of  procuring  for  him  the 
necessaries  and  comforts  of  life,  while  on  shor^  and,  it  may 
be,  in  sickness,  or  with  a  family  depending  upon  it  for  their 
bread.  Seamen,  as  a  class  of  men,  are  entitled  to  receive  pecch 
liar  indulgence.  Their  character,  their  education,  the  very  na- 
ture of  their  employment,  engender  habits  of  recklessness  and 
occasional  violence,  which  other  persons  are  not  exposed  tXy 
much  of  their  merit  and  usefulness  is  connected  with  their  fruits, 
and  even  with  their  vices. 

When  the  master  of  a  vessel  intends  to  insist  on  the  forfeiture 
of  a  seaman's  wages,  for  a  desertion  for  more  than  forty-eight 
hours,  it  is  required  that  the  absence  shall  be  without  leave  of 
the  master;  and  that  the  mate  shall  make  an  entry  in  the  log 
book  of  the  name  of  the  seaman,  on  the  day  on  which  he  shall 
absent  himself.  The  entry  must  contain  all  that  is  necessary  i» 
incur  the  forfeiture.  Of  this,  nothing  is  more  essential  than  that 
the  absence  was  without  leave  of  the  commanding  officer  of  the 
vessel.  The  law  is  settled  by  several  decisions,  that  it  is  not 
sufficient  to  state  in  the  log  book  that  the  seaman  was  absent; 
but  it  must  also  be  stated,  whether  it  was  with,  6r  without 
leave;  stating  that  the  seaman  left  the  ship  is  not  sufficient  In 
this  case  the  entry  is  no  more  than  that  the  libellant  was  ^off 
duty;"  but  where, whether  in  the  ship,  or  on  shore^and  where- 
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fore;  whether  with,  or  without  leave,  whether  on  account  of 
aickneas,  or  other  justifiable  cause,  does  not  appear.  As  a  pro- 
per entry  in  the  log  book  is  indispensable  evidence  of  a  deser- 
tion, for  which  a  forfeiture  of  wages  is  claimed,  and  as  no  such 
entry  was  here  made,  the  forfeiture  cannot  be  ordered. 

On  the  5th  May,  at  Trieste,  Baker  returned  to  the  brig,  after 
an  absence  of  a  week,  and  performed  duty  as  a  seaman.    An- 
other question  here  has  been  controverted  by  the  parties.    The 
master  insists  that  he  came  on  a  new  contract,  and  is  entitled 
from  that  day  to  wages  only  at  the  rate  of  eight  dollars  a  month, 
the  amount  given  to  other  seamen  at  Trieste.     This  pretence 
is  founded  on  the  evidence  of  the  mate,  that  the  captain  ordered 
him  to  tell  Baker  that  he  was  no  longer  on  wages,  and  he  did 
so.     But  can  this  be  sufficient  to  annul  the  original  contract, 
by  the  shipping  articles;  and  to  make  a  new  implied  contract 
in  the  place  of  it?    When  this  was  told  to  Baker  does  not 
clearly  appear,  and  no  assent  to  it  on  his  part  is  pretended. 
No  new  contract  was  formally  made  in  the  shipping  articles; 
nor  any  entry  made  on  them,  or  elsewhere,  of  the  cancelling 
of  Baker's  original  contract     It  therefore  stands  now,  as  it  did 
in  the  beginning.    It  would  be  too  much  to  destroy  it,  and  set  up 
another  on  such  evidence  as  is  here  produced.     The  mate  does 
not  insinuate  that  any  new  contract  was  made  for  eight  dol- 
lars a  month,  or  any  other  sum;  and  if  wages  had  happened  to 
be  twenty  dollars  a  month  at  Trieste,  we  cannot  believe  the 
master  would  have  thought  Baker  entitled  to  them,  on  what 
is  testified  by  the  mate.     The  answer  expressly  admits  that 
the  libellants  shipped  for  the  voyage,  and  at  the  rate  of  wages 
set  forth  in  the  libel;  and  no  other  contract  is  averred  or  put  in 
issue  by  the  answer.     I  must,  therefore,  consider  Baker  as 
returning  to  the  brig  on  his  first  contract;  the  only  one  ever 
made  between  him  and  the  master  of  the  vessel. 

The  charge  of  one  dollar  and  fifty  cents,  for  a  man  hired  in 
Baker's  place,  is  a  proper  charge.     So  also,  the  charge  of  four 
dollars  and  eighty  cents  for  cash  paid  the  police  officers  and 
prison  expenses  at  Swinemunde. 
19 
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Baker  is  charged  with  twenty  dollars,  as  his  one  third  part 
of  the  demurrage,  for  detaining  the  brig  two  days  at  Elsinore; 
where,  when  the  vessel  was  ready  to  sail,  the  mate  says,  ^  the 
men  refused  to  heave  the  anchor,"  Baker  being  one  of  them. 
In  his  cross  examination  the  mate  speaks  generally  of  the 
crew  being  guilty  of  this  disobedience.  In  his  deposition  he 
designates  by  name,  only  Baker  and  SneU.  In  the  log  book 
the  name  of  a  third  seaman  is  introduced.  The  master,  in  his 
account,  has  divided  the  demurrage  among  the  three,  charg- 
ing the  present  libellants.  Baker  and  Snell  each  with  one  third. 
I  wish  the  mate  had  been  more  explicit  on  this  subject;  but  I 
do  not  think  his  expressions  of  the  men  and  the  crew,  neces- 
sarily embrace  every  individual  on  board  in  that  capacity. 
Certainly  both  Baker  and  Snell  were  prominent  in  this,  as 
in  other  scenes  of  misconduct,  and  no  injustice  is  done  to  them 
in  the  charge  made  on  this  account 

Baker  is  also  chargeable  with  the  twenty-four  dollars  which 
he  ordered  to  be  paid  for  him  to  John  Wilkinson  at  Trieste. 

Baker's  account  settled  on  these  principles  will  stand; 
Dr.,  Wages  from  9th  April,  1828,  to  27th  No- 
vember, 1829,  at  $15, 9294  00 

Cr.  By  cash  payments,  as  per  account,  0132  83 
Charges  allowed  against  him,  •  51  13 


183  96 


Amount  due  to  Baker,  -        -        -        •         11004 


To  Snell  there  is  nothing  due. 

Decree.  That  Joel  A.  Baker  recover  the  sum  of  one 
hundred  and  ten  dollars  and  four  cents,  and  that  the  libel  of 
John  Snell  be  dismissed. 
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GsOSGE  H.  DOUOLASS 
V. 

Frakkuk  Etrr,  Owner  of  the  Brioantike  Indepem* 

DENCB. 

1.  The  ward  'or*  has  aoinetimeB been  oonstnied  to  mean  *  and,*  when  nich  eon* 
fltmctifon  has  been  dearly  oeceasary  to  give  effect  to  a  clause  in  a  will,  or  to 
some  legialative  provision,  but  never  to  change  a  contract  at  pleasure. 

2.  Shipping  articles  for  a  voyage  *  from  Philadelphia  to  Gibraltar,  other  ports  in 
Eorope,  or  South  America,  and  back  to  Philadelphia,*  authorise  a  voyage  dL 
redly  from  Gibraltar  to  South  America,  without  proceeding  to  any  intermediate 
European  port,  but  not  a  return  a^rwards  from  there  to  a  European  port 

3.  A  change  of  a  voyage  from  that  specified  in  the  shipping  articles,  must  be 
actually  resolved  on  and  known  to  a  seaman,  to  authorise  him  to  leave  a 
vessel  without  forfeiting  his  wages. 

4  An  entry  in  the  log  bodk  is  prima  fteia  evidence  of  Its  truth  in  every  par. 
ticolar,  and  to  be  ft  hi  Bed,  most  be  disproved  by  satis&ctory  evidenoe. 

Oh  the  8th  January,  1830,  this  case  was  argued  by  Orinhbll, 
for  the  libellant,  and  J.  R.  IsrosRSOLL,  for  the  respondent. 

Judge  HopKiKSON  delivered  the  following  opinion: 
The  libellant  states  that  on  the  9th  April,  1828,  he  shipped 
as  second  mate  on  board  of  the  brig  Independence,  then  owned 
by  Franklin  Eyre,  at  the  wages  of  thirteen  dollars  a  month, 
on  a  voyage  from  the  port  of  Philadelphia  to  Gibraltar,  thence 
to  a  port  or  ports  in  Europe,  or  to  a  port  in  the  Brazils, 
and  thence  back  to  the  said  port  of  Philadelphia.  The  libel- 
lant avers  that  he  proceeded  in  the  brig,  on  the  said  voyage,  to 
Gibraltar,  and  thence  to  Pernambuco,  faithfully  performing 
his  duty  until  the  time  of  his  leaving  the  brig.  He  continued 
on  board  the  brig  at  Pernambuco  until  tlie  31st  October,  1828, 
when  he  left  her;  the  voyage  for  which  he  shipped,  being 
changed,  and  the  said  brig  ordered  for  the  port  of  Trieste, 
for  which  she  afterwards  sailed,  as  the  libellant  has  heard  and 
He  avers  that  when  he  left  the  brig,  there  was 
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due  to  him  for  wages  as  aforesaid  ninety-four  dollars  and 
seventy-two  cents.  He  further  states  that  he  left  Pemambueo 
on  or  about  the  SOth  November,  1828,  and  arrived  at  New 
York  on  the  SOth  December,  1828,  and  at  Philadelphia  on  the 
31st    The  libel  was  filed  on  the  16th  April,  1829. 

The  voyage  described  in  the  articles  is  <<from  Philadel- 
phia to  Gibraltar,  other  ports  in  Europe,  or  South  America, 
and  back  to  Philadelphia."  The  first  question  arises  oa  the 
true  construction  and  meaning  of  this  part  of  the  contract. 

The  libellant  contends  that  the  vessel  should  have  returned 
directly  from  Gibraltar  to  Philadelphia,  or  should  have  gone  from 
Gibraltar  to  other  port  or  ports  in  Europe,  and  thence  back  to 
Philadelphia;  but  had  no  right  to  go  to  South  America.  I  eaa 
see  no  reason  to  justify  this  construction.  It  would  be  en- 
tirely to  erase  or  reject  from  the  articles,  the  words,  <<  or  South 
America.''  Whether,  if  after  leaving  Gibraltar  she  had  gone 
to  another  port  in  Europe,  she  could  afterwards  have  pro- 
ceeded to  South  America,  is  another  question  which  does  not 
occur,  as  she  went  directly  from  Gibraltar  to  Pemambuoa 

On  the  other  hand,  it  is  contended  by  the  respondent,  that, 
under  these  articles,  the  brig,  after  leaving  Gibraltar,  had  full 
liberty  to  go  to  other  ports  in  Europe,  and  then  to  South 
America,  or  to  go  first  to  South  America  and  back  to  ports 
in  Europe,  terminating  the  voyage  &t  Philadelphia.  To 
maintain  this  construction,  it  is  necessary  to  change  one 
word  in  the  contract,  or  at  least  to  change  its  ordinary  sig- 
nification; that  is,  to  construe  the  word  <  or'  to  mean  <  and.' 
Cases  have  been  alluded  to,  in  which  this  has  been  dona 
<0r'  is  a  disjunctive  particle;  in  its  ordinary  signification  it 
corresponds  to  *  either,'  meaning  one  or  the  other  of  two,  but 
not  both.  If  this  meaning  be  taken  from  it,  I  know  of  no  other 
word  in  our  language  to  supply  it  It  is  true  that  this  word  has 
sometimes  been  construed  to  mean  <and,'  when  this  was  clearly 
necessary  to  give  efiect  to  some  clause  in  a  will,  or  some  legis- 
lative provision.  In  such  cases  it  has  been  iorced  out  of  its 
proper  meaning  to  efiect  these  purposes;  but  never  to  change  a 
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contract  at  pleasure.  Indeed  it  seems  to  be  an  inaccurate  ex- 
pression to  say  that  <  or*  can  ever  mean  <and.'  It  should  rather 
be  said,  that,  for  strong  reasons,  and  in  conformity  with  a  dear 
intention,  <  or*  has  been  changed  or  removed,  and  « and'  sub- 
stituted in  its  place. 

I  do  not  agree  with  the  respondent  in  his  construction  of 
the  description  of  the  voyage  in  these  articles.  I  understand 
them  to  mean,  that  the  brig  was  to  sail  from  Philadelphia  to 
Gibraltar;  when  there,  the  capUin  had  his  option  to  go  to  other 
ports  in  Europe,  and  return  to  Philadelphia;  or  to  go  to  South 
America,  and  from  thence  to  return  to  Philadelphia;  but 
having  made  his  election  he  is  bound  by  it;  that  is,  if  from 
Gibraltar  he  had  gone  to  another  port  in  Europe,  he  could 
not  afterwards  have  gone  to  South  America;  or  having  made 
his  choice  to  go  from  Gibraltar  to  South  America,  he  had 
surrendered  his  right  to  go  again  to  Europe,  and  was  bound  to 
return  from  South  America  to  Philadelphia.  Whether  he 
might  have  visited  odier,  and  how  many  ports  in  South 
America  besides  Pernambuco,  it  is  not  necessary  to  inquire. 

The  contract  of  the  parties  being  thus  settled,  we  proceed 
to  the  facts  of  the  case,  out  of  which  the  controversy  has  arisen. 

When  this  brig  sailed  from  Philadelphia,  her  master  was 
Joseph  M.  Douglass,  the  brother  of  the  libellant  The  brig 
remained  but  two  or  three  weeks  at  Gibraltar.  She  sailed 
from  thence  for  Pernambuco,  where  she  arrived  on  the  1st 
July.  From  some  causes  of  discontent,  not  fully  explained, 
nor  materia],  her  master  left  her  about  the  last  of  August 
Her  command  or  direction  was  assumed  by  the  supercargo, 
William  Fennel).  She  remained  at  Pernambuco  until  the 
29th  January,  1829,  when  she  sailed  for  Trieste.  On  the  31st 
October,  1828,  the  libellant  left  the  vessel,  without  the  leave 
and  against  the  orders  of  her  officer;  he  remained  at  Pernam- 
buco, without  returning  to  the  vessel  for  about  a  month; 
he  then  sailed  for  New  York.  The  following  entry  is  made 
in  the  log  book;  <<  3Ist  October,  1828,  George  Douglass  left  the 
brig  of  his  own  accord/'  which  the  coansel  for  the  libellant 
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admits  is  a  sufficient  averment  that  he  left  the  brig  without 
the  leave  of  the  master. 

This  desertion  of  the  brig  by  the  libellant,  and  abandonment 
of  his  duty,  are  relied  upon  by  the  respondent  as  forfeiting  all 
the  wages  then  due,  and  two  questions  have  been  made  in  the 
case.  1.  Whether  such  a  justification  is  shown  by  the  libellant 
for  leaving  the  brig  as  saves  the  forfeiture  and  entitles  him  to 
his  wages.  2.  Whether  the  proof  offered  of  the  desertion  is 
sufficient,  under  the  act  of  congress^  to  give  the  respondent  the 
benefit  of  it 

The  justification  set  forth  by  the  libellant,  in  the  libel,  is 
stated  thus;  that  ^  he  continued  on  board  the  said  brigantine,  at 
the  port  of  Pernambuco,  till  the  31st  October,  in  the  year  afore- 
said, when  the  libellant  left  the  said  brigantine,  the  voyage  for 
which  the  libellant  shipped  being  changed,  and  the  said  brigan* 
tine  ordered  for  the  port  of  Trieste."  This  is  the  allegation; 
but  how  is  the  proof?  Is  it  true  that  on  the  31st  October  the 
voyage  was  changed,  and  the  brig  ordered  for  Trieste?  The 
very  reverse  of  this  is  proved  by  two  uncontradicted  witnesses. 
No  determination  to  go  to  Trieste  was  made  until  about  the  1st 
January,  1829;  nor  was  the  voyage  changed  until  the  29th  Jar 
nuary,  when  the  brig  sailed  for  that  port  It  is  therefore  im- 
possible to  doubt  that  this  justification  is  a  mere  after  thought, 
untrue  in  point  of  fact,  when  the  libellant  left  the  vessel,  and 
forming  no  part  of  his  reason  or  motive  for  abandoning  his  duty. 

He  has  endeavoured  to  prove  some  rumours  on  shore,  that 
the  vessel  was  going  to  Trieste,  and  some  absurd  talk  on  board 
the  brig,  that  she  was  going  to  Jerusalem;  but  there  was  nothing 
in  the  proceedings,  the  orders,  or  the  declarations  of  any  of  the 
officers  of  the  vessel,  to  countenance  the  pretence.  When 
Douglass  left  the  brig,  she  had  no  cargo  in;  but  on  that  day  took 
a  few  barrels  of  sugar  on  board.  If  a  seaman  is  to  be  justified  in 
leaving  his  ship  and  his  duty,  in  a  foreign  port,  on  such  pre- 
tences and  rumours,  they  will  never  be  wanting.  He  made  no 
inquiries  of  the  officers  respecting  these  reports  or  their  inten- 
tions. 
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The  sincerity  of  this  excuse  is  wholly  destroyed  by  the  testi- 
mony of  the  libellant's  own  witnesses.  They  have  testified  that 
two  or  three  weeks  after  the  libellant's  brother,  who  had  been 
the  master,  left  the  brig,  they  heard  libellant  talk  of  leaving  her. 
He  gave  no  reason,  but  that  he  did  not  like  the  living  on  board. 
This  was  before  the  rumour  of  a  change  of  the  voyage,  which 
came  from  two  foreign  seamen  who  had  been  shipped.  Again; 
the  libellant  made  repeated  applications  to  William  Fennell  for 
a  discharge,  sometimes  in  a  rude  and  insolent  manner,  as  if  he 
would  provoke  him  to  it,  but  never  mentioning  the  change  of 
the  voyage  as  his  reason.  In  short,  he  left  Pernambuco,  after 
loitering  there  for  a  month,  several  weeks  before  any  intention 
was  taken  or  manifested  to  go  to  Trieste,  and  while  it  was  alto- 
gether uncertain  whether  she  would  not  come  directly  to  Phi- 
ladelphia from  Pernambuco.  Surely  the  brig  had  a  right  to  his 
services  while  she  remained  at  Pernambuco,  and  it  was  time 
enough  for  him  to  leave  her,  and  claim  his  discharge,  when  she 
was  about  to  sail  for  an  unauthorised  port 

He  arrived  at  this  port  in  December,  1828,  and  made  no  claim 
upon  the  owner,  who  resided  here,  for  wages,  under  an  appa- 
rent consciousness  that  he  had  forfeited  them.  In  April,  how- 
ever, when  he  may  have  heard  the  brig  had  actually  gone  from 
South  America  to  Trieste,  he  files  his  libel,  and  sets  up  this 
change  of  the  voyage  as  the  justification  of  his  desertion, 
and  to  relieve  himself  from  the  consequent  forfeiture  of  his 
wages. 

I  think  the  libellant  has  wholly  failed  in  justifying  his  deser- 
tion of  the  brig  at  Pernambuco,  and  that  he  has  thereby  forfeit- 
ed his  wages,  provided  the  proof  of  his  desertion  has  been  made 
out  in  the  manner  required  by  the  act  of  congress.  By  the  fifth 
section  of  the  act  of  20th  July,  1790,  (1  Story's  Laws,  104,)  it 
is  enacted,  that  if  any  seaman  <<  shall  absent  himself  from  on 
board  the  ship  or  vessel,  in  which  he  shall  have  shipped,  with- 
out leave  of  the  master,  or  officer  commanding  on  board;  and 
the  mate,  or  other  officer  having  charge  of  the  log  book,  shall 
make  an  entry  therein  of  the  name  of  such  seaman  or  mariner, 
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on  the  day  on  which  he  shall  so  absent  himself;  and  if  such 
seaman  or  mariner  shall  return  to  his  duty  within  forty-eight 
hours,  such  seaman  or  mariner  shall  forfeit  three  days'  pay  for 
every  day  which  he  shall  so  absent  himself,  to  be  deducted  out 
of  his  wages;  but  if  any  seaman  or  mariner  shall  absent  himself 
for  more  than  forty  eight  hours  at  one  time,  he  shall  forfeit  all 
the  wages  due  to  him,  and  all  his  goods  and  chattels  on  board 
the  said  ship  or  vessel." 

The  objection  made  to  the  sufficiency  of  the  proof  in  this 
case,  is,  that  the  entry  was  not  made  on  the  day  on  which  the 
libellant  absented  himself.  I  have  found  no  direct  decision  of 
this  question,  that  is,  whether,  under  all  circumstances,  the  entry 
must  be  made  on  the  day  the  seaman  leaves  the  vessel.  Cer- 
tainly much  inconvenience  may  be  foreseen  from  a  rigid  and 
literal  adherence  to  the  words  of  the  act  in  this  particular;  in 
some  circumstances  it  would  be  impossible.  No  case  has  been 
produced  to  support  it,  and  the  reasons  given  for  requiring  the 
entry  at  all,  do  not  require  this  strict  interpretation.  An  entry 
in  the  log  book  is  in  dispensable  evidence  of  the  &ct  of  desertion 
when  a  forfeiture  is  insisted  upon.  It  is  necessary  in  order  to 
show  that  no  release  was  intended,  by  receiving  the  delinquent 
again  on  board,  as  well  as  to  ascertain  the  fact  with  greater  ac- 
curacy. This  is  the  language  of  the  late  Judge  Peters,  in 
the  case  of  Malone  v.  The  Mary,  (1  Peters  Ad.  Dec.  140;) 

In  the  case  of  the  Phoebe  v.  Dignum,  (1  Washington,  48,) 
Judge  Washington  says  that  an  absence,  for  more  than  forty- 
eight  hours,  without  leave,  is  a  forfeiture  ot  wages,  <^  provided 
the  officer  having  charge  of  the  log  book  shall  make  an  entry 
therein,  of  the  name  of  such  seaman,  on  the  day  on  which  be 
shall  so  absent  himself.  The  reason  of  this  is  obvious.  If  such 
entry  be  made,  it  repels  any  presumption  that  such  consent  took 
place,  or  that  the  forfeiture  was  intended  to  be  waived.  If  no 
such  entry  be  made,  it  is  to  be  presumed  that  the  absence  was 
not  injurious,  and  was  not  objected  to./'  When  the  judge  says 
the  entry  is  to  be  made,  <^on  the  day,"  the  seaman  absents  himself, 
he  merely  recites  the  words  of  the  act,  but  does  not  give  any 
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interpretatioii  of  them  on  the  point  now  in  issue}  nor  was  it  ne- 
cessary he  should,  for  in  the  case  before  him  no  entry  whatever 
had  been  made. 

Nor  do  I  find  myself  under  the  necessity  of  deciding  thia 
question.  The  evidence  of  the  case  makes  it  sufficiently 
satisfactory  to  my  judgment,  that  the  entry  was  duly  made, 
and  in  conformity  with  the  words  of  the  act  The  first  evi- 
dence is  the  log  book  itsel£  The  entry  in  question  purports 
to  be  made  on  the  day  of  the  transaction;  and  it  is  fkiTy  with- 
out any  appearance  of  alteration,  obliteration,  or  falsehood. 
The  entries,  before  and  after  this  one,  all  appear  in  regular 
order  according  to  their  dates;  and  they  must  also  be  false  as 
to  the  time  of  making  them,  if  this  is. 

We  agree,  however,  that  although  the  entry  in  the  log  book 
is  indispensable  evidence  under  the  act  of  Congress,  it  is  not 
conclusive,  and  may  be  disproved  by  other  testimony.  Has 
this  been  done  in  this  case?  John  Smith,  the  first  mate  of  the 
brig,  says  that  he  made  this  entry,  and  kept  the  book;  that  it 
was  his  duty  to  take  notice  of  it,  when  any  man  left  the  ves- 
sel; that  it  was  his  usage  to  make  the  entries  of  every  day 
on  the  days  they  bear  date,  unless  prevented  by  some  ex- 
traordinary circumstances,  in  which  cases  they  were  sometimes 
made  one  or  two  days  after.  On  being  very  closely  pressed, 
he  did  say,  that  he  could  not  say  positively  whether  this  entry 
was  made  on  the  day  or  not;  but,  in  the  beginning  of  his  evi. 
dence,  he  distinctly  said  that  he  believed  the  entry  was  made 
at  the  time  it  bears  date.  We  know  that  the  vessel  was  lying 
quietly  in  port,  with  no  press  of  business  on  the  mate,  nor  any 
extraordinary  circumstance  that  should  have  compelled  or 
induced  him  to  depart  from  his  custom  of  making  his  entries 
every  day.  Why  then  should  we  not  presume  it  to  have  been 
done? 

But  I  hold  the  entry  itself  to  be  prima  iacie  evidence  of  its 

truth  in  every  particular;  and  to  be  falsified  it  must  be  disproved 

by  satis&ctory  evidence.     There  is  no  such  evidence  here. 

The  mate  speaks  with  the  caution  a  conscientious  witness 

20 


154  NOVEMBER  SESSIONS,  1839. 

Dong'laM  v.EjTe. 

would  use,  about  a  fact  which  occurred  more  than  a  year  ago; 
and  about  which- there  could  not  be  an  absolute^  infallible  cer- 
tainty. The  log  book  is  so  far  from  being  disproved  by  his  evi- 
dencCy  that  it  receives  a  reasonable  confirmation  from  it 

Upon  the  whole,  it  is  my  opinion,  that  the  libellant  has 
forfeited  his  wages  by  his  desertion  from  the  brig  at  Pemam- 
buco;  and  that  the  desertion  has  been  fully  proved  according  to 
the  provisions  of  the  act  of  Congress. 

Dbchbe.    That  the  libel  be  dismissed  with  costs. 
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1.  If  a  bond  be  taken  at  common  law,  with  a  condition  in  part  good  and  in  part 
bad,  a  reoovety  may  be  had  on  it,  for  a  breach  of  the  good  part 

2.  If  m  bond  be  taJMn  under  a  statute,  with  a  condition  in  part  preecribed  by  the 
■tatnte,  and  in  part  not  prescribed  by  it,  yet  if  it  be  easily  diTisible,  a  recovery 
may  be  had  on  it,  for  a  breach  of  the  part  prescribed  by  the  statute. 

3.  If  a  bond  be  taken  under  a  statute,  declaring  that  it  shall  be  in  a  prescribed 
Ibrm  and  in  no  other,  a  recovery  cannot  be  had,  if  it  varies  from  the  statute, 
or  if  the  ooodition  contains  more  than  the  statute  requires. 

4;  A  retrospective  condition  in  a  statutory  bond  is  void. 

5.  The  twenty.third  second  of  the  act  of  9th  January,  ldl5,  which  requires  a 
collector  of  internal  revenue  to  give  bond,  with  condition  for  the  true  and 
6uthful  discharge  t>f  the  duties  of  his  office,  does  not  authorise  a  bond,  with 
ooodition  that  the  collector  has  truly  and  faithfully  discharged  such  duties. 

6.  In  a  suit  against  a  surety  of  a  collector  of  internal  revenue,  upon  a  joint  and 
several  bond,  with  eondition  that  the  collector  has  truly  and  faithfully  dis- 
charged his  duties,  and  also  with  condition  that  he  will  truly  and  faithfully 
discharge  them,  a  recovery  may  be  had  against  the  surety  for  a  breach,  by  the 
cdUeoCor,  of  the  latter  condition. 

On  the  22d  July,  1813,  an  act  of  Congress  was  passed  for  the 
assessment  and  collection  of  direct  taxes  and  internal  duties, 
by  which  various  collection  districts  were  established  in  each 
state.     The  eighth  district  of  Pennsylvania  comprised  the  coun- 
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ties  of  Northampton  and  Wayne.  One  collector  was  to  be 
appointed  by  the  president  for  each  district,  who  was  to  be  a 
respectable  freeholder  and  reside  within  the  same.  He  wis 
required  before  receiving  from  the  assessors  the  lists  of  taxes 
and  taxablesy  to  <<  give  bond  with  one  or  more  su£Scient  sure- 
ties, to  be  approved  by  the  comptroller  of  the  treasury,  in  it 
least  double  the  amount  of  the  taxes  assessed  in  the  collection 
district,  for  which  he  was  appointed;  which  bond  was  to  be 
payable  to  the  United  States,  with  condition  for  the  true  and 
faithful  discharge  of  the  duties  of  his  office,  according  to  law, 
and  particularly  for  the  due  collection  and  payment  of  all  mo- 
neys assessed  upon  such  district;  and  the  said  bond  was  to  be 
transmitted  to  and  deposited  in  the  office  of  the  comptroller  of 
the  treasury."  He  was  required  to  pay  over  to  the  treasury, 
quarterly,  or  sooner  if  required  by  the  secretary,  the  moneys 
collected,  and  to  render  a  final  account  within  six  months  afier 
receiving  the  lists  from  the  assessor;  and,  in  case  of  failure  to 
do  so,  the  comptroller  was  authorised  to  issue  a  warrant  of 
distress  against  him  and  his  sureties,  their  persons,  chattels, 
and  real  estate.    2  Story's  Laws,  1320.  1324.  1330. 

On  the  2d  August,  1813,  an  act  of  Congress  was  passed, 
laying  a  direct  tax,  by  which  the  sum  of  thirteen  thousand 
seven  hundred  and  eighty  dollars  was  fixed  as  the  quota  of 
the  counties  of  Northampton  and  Wayne,  in  Pennsylvania. 
2  Story's  Laws,  135a 

On  the  5th  January,  1814,  the  president  of  the  United  States, 
appointed  Nicholas  Kern,  of  Northampton  county,  collector  of 
direct  taxes,  for  the  eighth  collection  district  of  Pennsylvania. 

On  the  13th  January,  1814,  Nicholas  Kern,  with  Jacob 
Weygandt  and  Christian  Bixler  as  his  sureties,  gave  bond  to 
the  United  States  of  America,  in  the  penal  sum  of  twenty-seven 
thousand  five  hundred  and  sixty  dollars,  with  the  following 
condition;  <<  Now,  therefore,  if  the  aforesaid  Nicholas  Eem, 
has  truly  and  faithfully  discharged,  and  shall  continue  truly 
and  faithfully  to  discharge  the  duties  of  said  office,  according  to 
law;  and  shall  particularly,  faithfully  collect  and  pay  accord- 
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ing  to  lawy  all  moneys  assessed  upon  such  district,  then  the 
above  obligation  shall  be  void,  and  of  none  effect,  otherwise  it 
shall  abide  and  remain  in  full  force  and  virtue." 

On  the  18th  May,  1814,  this  bond  was  transmitted  to  the 
comptroller  of  the  treasury,  and  the  sureties  were  approved  by 
him. 

On  the  9th  January,  1815,  an  act  of  Congress,  was  passed  to 
repeal  the  act  of  the  22d  July,  1813,  <<  except  so  far  as  the 
same  respected  the  collection  districts  thereby  established, 
internal  duties,  and  the  appointment  and  qualifications  of  the 
collectors  and  principal  assessors,  thereby  authorised  and  re- 
quired/' It  also  provides,  that  "  each  collector  before  receiving 
any  list  as  aforesaid  for  collection,  shall  give  bond  with  one  or 
more  su£Bcient  sureties,  to  be  approved  by  the  comptroller,  in 
the  amount  of  the  taxes  assessed  in  the  collection  district,  for 
which  he  has  been  or  may  be  appointed,  which  bond  shall  be 
payable  to  the  United  States,  with  condition  for  the  true  and 
faithful  discharge  of  the  duties  of  his  office,  according  to  law, 
and  particularly  for  the  due  collection  and  payment  of  all  mo- 
neys assessed  upon  each  district;  and  the  said  bond  shall  be 
transmitted  to  and  deposited  in  the  office  of  the  comptroller 
of  the  treasury.  Provided,  nothing  herein  contained  shall  be 
deemed  to  annul,  or  in  any  wise  to  impair,  the  obligation  of  the 
bond  heretofore  given  by  any  collector;  but  the  same  shall  be 
and  remain  in  full  force  and  virtue,  any  thing  in  this  act,  to  the 
contrary  thereof,  in  any  wise  notwithstanding.''  It  contained 
also  similar  provisions  to  the  preceding  act,  for  paying  over 
moneys  collected  and  rendering  accounts,  and  for  proceedings 
in  case  of  failure.    2  Story's  Laws,  1452.  1461.  1465. 

By  the  same  act  the  quota  of  Pennsylvania  was  increased  to 
double  the  amount,  fixed  by  the  preceding  one.  2  Story's 
Laws,  1451. 

On  the  19th  April,  1816,  an  act  of  Congress  was  passed  for 
laying  duties  on  licenses  to  distillers,  requiring  them  to  de- 
liver a  bond  to  the  collector  of  the  district,  tor  payment  of  du- 
ties every  twelve  months;  and  it  was  made  the  duty  of  the 
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collector  to  collect  the  duties  and  prosecute  for  their  recovery. 
3  Story's  Laws,  1569.  1572. 

On  the  17th  October,  1816,  Nicholas  Kern,  with  Robert 
Brown  and  Jacob  Driesbach  as  his  sureties,  gave  a  second  bond 
to  the  United  States  of  America,  in  the  penal  sum  of  forty-five 
thousand  dollars,  with  the  following  condition;  ^Now  there- 
fore, if  the  aforesaid  Nicholas  Kern  has  truly  and  faithfully 
discharged,  and  shall  continue  truly  and  faithfully  to  discharge, 
the  duties  of  said  office,  according  to  law,  and  shall,  particu- 
larly, faithfully  collect  and  pay  according  to  law,  all  moneys 
assessed  upon  such  district,  then  the  above  obligation  shall  be 
void  and  of  no  effect,  otherwise  it  shall  remain  in  full  force 
and  virtue.*' 

On  the  11th  January,  1817,  this  bond  was  transmitted  to  the 
comptroller  of  the  treasury,  and  the  sureties  were  approved 
by  him. 

Nicholas  Kern  continued  to  act  as  collector  until  the  dose 
of  the  year  1825.  On  the  14th  December,  in  that  year,  a  set- 
tlement of  his  accounts  took  place  at  the  treasury,  and  a  balance 
appeared  against  him  of  eighteen  thousand  nine  hundred  and 
thirty-^ine  dollars  and  eighty-six  cents. 

A  transcript  of  the  accounts  and  the  two  bonds  were  trans- 
mitted to  the  Eastern  District  of  Pennsylvania,  and  suits  were 
commenced  against  the  principal  and  sureties  in  both  bonds,  in 
the  year  1826. 

The  present  defendant  is  the  administrator  of  Robert  Brown, 
one  of  the  sureties  in  the  bond  of  the  17th  October,  1816. 

The  declaration,  which  was  in  debt  on  this  bond,  contains 
two  counts.  The  first  proceeds  for  the  penalty  without  setting 
out  the  condition  or  any  breach  of  it  The  second  sets  out  the 
condition  of  the  bond  and  assigns  two  breaches  of  it;  the  first 
assignment  of  a  breach  is  a  general  one  declaring,  that  after  the 
execution  of  the  bond,  Nicholas  Kern  did  not  truly  and  faith- 
fully discharge  his  official  duties,  nor  £iithfully  collect  and  pay 
according  to  law,*all  moneys  assessed  upon  his  district;  the 
second  assignment  of  a  breach  is  more  special  and  comprises 
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two  allegations,  the  one  that  he  did  not  pay  fifty-one  dollars 
and  ninety-nine  cents,  cash  received  by  him  as  collector  after 
the  execution  of  the  bond,  the  other  that  he  did  not  collect  and 
pay  eighteen  thousand  eight  hundred  and  eighty-seven  dollars 
and  eighty-seven  cents,  due  on  uncollected  bonds  taken  by  him 
as  collector,  to  wit,  on  the  1st  January,  1817. 

To  this  declaration  seven  pleas  and  a  special  demurrer  are 
filed,  on  six  of  which  there  is  a  joinder  of  issue  as  to  matters 
of  fact.     The  remaining  plea  is  the  fourth. 

The  fourth  is  a  plea  in  bar,  containing  averments  of  the 
original  appointment  of  Nicholas  Kern,  and  his  commission,  on 
the  5th  January,  1814;.ttutt  he  exercised  the  o£Bce  thencefor- 
ward till  the  date  of  this  bond  of  the  17th  October,  1816; 
that  this  bond  was  prescribed  by  the  act  of  9th  January,  1815, 
and  was  required  and  taken  under  colour  of  it;  that  its  con- 
dition varies  from  the  one  prescribed  by  that  act  in  providing 
that  Nicholas  Kera,  <<had  truly  discharged  the  duties  of  his 
office/'  previously  to  the  execution  of  the  bond;  and  that  there^ 
fore,  the  ^  writing  brought  into  court,"  and  on  which  the  suit 

is  brought  is  void. 

The  special  demurrer  is  to  so  much  of  the  second  count 
of  the  declaration  as  alleges  a  breach  of  condition  on  the 
part  of  defendant  Nicholas  Kern,  in  not  collecting  and  payr 
ing  the  eighteen  thousand  eight  hundred  and  eighty-seven 
dollars  and  eighty-seven  cents,  due  on  uncollected  bonds  taken 
by  him,  on  the  ground  that  the  nature  and  circumstances  of  the 
uncollected  bonds,  and  the  time  they  were  taken,  or  became 
due,  are  not  set  forth. 

To  the  fourth  plea  the  United  States  demurred  and  the  de- 
fendant joined  in  demurrer.  The  United  States  also  joined  in 
the  special  demurrer  of  the  defendant 

The  demurrers  were  argued  on  the  l&th  March,  1830,  by 
Dallas,  District  Attorney,  for  the. United  States,  and  by  Bin- 
NEY  and  Chauncey,  for  the  defendant 

Dallas,  for  the  United  States. 

In  order  correctly  to  understand  this  case,  there  must  be  a 
full  reference  to  the  acts  of  congress,  under  which  Nicholas 
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Kern  was  appointed  a  collector  of  the  direct  taxes  and  internal 
duties  for  the  eighth  district  of  Pennsylvania,  as  well  as  to  the 
pleadings  in  this  action. 

Upon  the  fourth  plea  the  broad  question  comes  up.  It  is 
asserted,  on  the  part  of  the  defendants,  that  the  bond  on  which 
the  suit  is  brought  does  not  conform  to  the  acl  of  congress,  under 
which  it  purports  to  have  been  made,  but  is  contrary  thereto; 
that  it  is  therefore  void  in  law,  having  a  retrospective  clause  in 
the  condition,  not  warranted  by  the  act  of  congress,  to  wit,  that 
the  said  Nicholas  Kern  <  has*  truly  and  faithfully  discharged  his 
duties. 

In  answer  to  this  objection,  it  is  contended  that  the  bond  is 
good,  so  far  as  it  constitutes  the  foundation  of  the  demand  in  this 
suit  The  declaration  does  not,  in  assigning  a  breach  of  the  bond, 
refer  to  any  part  of  the  condition  not  prescribed  by  the  act  of 
congress.  In  setting  forth  the  breach  there  is  no  retrospect,  nor 
any  demand  made  for  any  thing  done  by  the  collector  antece- 
dent to  the  bond.  Utile  per  inutile  non  vitiatur.  The  ex- 
cess in  the  condition  is  neither  malum  in  se,  nor  malum 
prohibitum.  Although  the  bond  be  taken  under  the  statute, 
it  is  also,  in  its  nature,  a  voluntary  bond.  It  is  not  like  a  bond 
exacted  by  compulsion  of  law,  in  the  course  of  a  judicial  pro- 
ceeding, nor  like  an  embargo  bond,  which  the  party  gives  to 
enjoy  a  particular  advantage.  We  sue  for  nothing  but  what  is 
contained  in*  the  act  of  congress,  and  has  the  assent  of  both  par- 
ties. The  law  may  discriminate  between  the  good  and  bad 
parts  of  a  bond,  unless  the  statute  is  express  that  it  shall 
be  void.     3   Story's  Laws,  1568.     Shepherd's  Touch.  371. 

I  Fonblanque  £q.  212.    BuUer's  Ni.  Pri.  171.     Pigot's  case, 

II  Coke,  27.  Norton  v.  Simmes,  Hobart,  13.  Butler  v. 
Wigge,  1  Saunders,  65,  Arlington  v.  Merricke,  2  Saunders, 
410.  Shum  V.  Farrington,  1  Bos.  ii  Pull.  640.  Barton  v.  Webb, 
8  Dum.  &  East,  459.  Newman  v.  Newman,  4  Maul.  &  Sel.  70. 
United  States  v.  Smith,  2  HalFs  Liaw  Joum.  456.  Armstrong 
V.  United  States,  Peters  C.  C.  Rep.  46.  United  States  v.  Howell, 
4  Washington,  620.  United  States  v.  Sawyer,  1  Gallison,  99. 
Bolton  V.  Robinson,  13  Serg.  &  Raw.  195.  Postmaster  General 
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▼.  Cochran,  2  Johnson,  415.  Vail  y.  Lewis,  4  Johnson,  450. 
Holies  ▼.  Smith,  5  Johnson,  168.  Morse  y.  Hodgson,  5  Mass. 
Rep.  314.  Clap  y.  Guild,  8  JMass.  Rep.  153.  Porple  y.  Par* 
pie,  5  Pickering,  286.  Washington  y.  Smith,  3  Call,  13.  John* 
ston  ▼.  Meriwether,  3  Call,  533. 

BiKNET  and  CHAuircBr  for  defendant 

Has  this  bond  a  legal  yalidity?  The  first  count  of  the  decla* 
ration  is  general,  and  the  plea  is  performance  generally.  The 
second  count  sets  out  the  alleged  breaches;  to  this  there  are 
pleas,  and  demurrer.  This  goes  back  to  all  the  proceedings 
anterior  to  the  demurrer,  and  we  are  to  inquire  where  is  the 
first  fault  If  the  plea  be  insufficient,  and  the  matter  in  it  not 
such  as  will  warrant  a  judgment  for  the  defendant,  yet  if  the  de- 
claration be  bad,  setting  out  no  good  cause  of  action,  judgment 
mast  be  for  the  defendant  If,  tlierefore,  either  the  plea  or  the 
declaration  is  for  the  defendant,  he  will  be  entitled  to  judgment 

I.  As  to  the  plea.  It  is  admitted  that  the  sureties  are  not  an- 
swerable for  any  thing  before  the  bond.  The  declaration  should 
inform  the  defendant  what  it  is  he  is  to  answer;  yet  the  second 
count  in  feet  shows  no  breach  at  alL  It  contains  only  a  general 
allegation,  that  the  defendant  has  not  performed,  but  does  not 
distinctly  set  out  a  particular  breach.  The  first  part,  or  general 
ayerment,  is  but  introductory  to  the  breaches  afterwards  set  out 
The  breaches,  as  assigned,  are  two;  yet  there  is  no  averment 
that  the  fifty-one  dollars  and  ninety-nine  cents  were  collected 
from  the  district  of  the  collector,  or  ought  to  be  paid  to  the 
United  States;  and  as  to  the  «<  uncollected  bonds,'^  what  bonds 
are  referred  to?  AH  this  should  haye  been  set  out,  to  show  whe- 
ther or  not  they  came  under  the  first  bond,  giyen  by  Kern  in 
1814,  pursuant  to  the  act  of  22i  July,  1813,  (2  Story's  Laws, 
1445,)  because  the  bond  of  1814  is  to  answer  for  such  uncol- 
lected bonds.  It  is  not  averred  that  it  was  his  duty,  as  collector, 
to  collect  these  bonds;  they  may  or  may  not  have  related  to  his 
office.  The  questions  therefore  are,  is  the  breach  set  out  with 
certainty?  If  certain,  is  the  breach  one  within  the  bond?  1 
Chitty  Plead.  326,  328. 
21 


les  FEBRUARY  SESSIONS,  1880. 

Tbe  United  States  «.  Bkoini. 

II.  As  to  the  validity  of  the  bond.  This  isnot  a  yolantarj 
bond.  The  pleadings  agree  that  a  bond  was  required  by  the 
statute.  The  act  of  congress  does  not  authorise  this  bond.  The 
act  is  clearly  prospective.  This  is  not  the  case  of  a  bond  to 
do  acts  which  will  violate  some  law,  yet  which  has  other  con- 
ditions that  are  lawful;  nor  is  it  to  do  an  act  which  any  statute 
prohibits. 

The  question  is,  whether,  where  a  bond  is  authorised  by  a  sti* 
tute,  and  it  is  taken,  not  according  to  the  statute,  it  is  not  void. 
The  officer  taking  the  bond  has  done  that  which  is  not  accord- 
ing to  his  authority,  but  is  substantially  diffisrent  from  iL  Is  it 
good  for  any  thing?  If  a  statutory  authority  may  be  exceeded, 
and  is  nevertheless  good  for  all  but  the  excess,  how  can  we  avoid 
oppression?  The  authority  must  be  strictly,  or  at  least  in  sub* 
stance,  pursued.  Affirmative  words  in  a  statute  contain  or  imply 
a  negative;  that  it  shall  be  done  in  no  other  manner.  If  the  bond 
is  void,  it  cannot  be  helped  by  alleging  only  such  a  violation  as 
is  within  the  lawful  part  of  the  condition.  The  question  is  not 
upon  the  condition,  but  the  bond.  The  bond  is  one  and  indi- 
visible; the  penalty  cannot  be  divided.  Jenkins  Cent  135,  pL 
76.  BuUer'sNi.Pri.  172.  Chitty's  Plead.  336.  Divev.Man- 
ingham,  Plowdeo,  63.  Townsend'8Ca8e,Plowden,  113.  Strad- 
ling  V.  Morgan,  Plowden,  206.  Lee  v.  Coleshill,  Croke  E^ii. 
629,  Norton  v.  Simmes,  Moore,  856.  Blade  v.  Drake,  Ho- 
bart,  298.  Wethin  v.  Baldwin,  Siderfin,  55.  Rex  v.  Croke, 
Cowper,  29.  Thatcher  v.  Powell,  6  Wheaton,  119.  United 
States  V.  Hipkin,  2  Hall's  Law  Journ.  80.  United  States  v. 
Morgan,  3  Washington,  10.  United  States  v.  One  case  of 
Pencils,  1  Paine,  400.     Warner  v.  Racey,  20  Johnson,  74. 

Dallas,  for  the  postmaster  general,  in  reply. 

The  effort  is  not  to  reject  that  part  of  the  contract  which  is 
admitted  to  be  bad,  but  that  which  is  admitted  to  be  good.  The 
act  of  congress  requires  a  collector  to  give  the  bond,  but  does 
not  designate  the  officer  who  is  to  take  it  The  comptroller  is 
to  approve  the  bond  offered.  Therefore  the  act  does  not  give 
an  authority  to  a  public  officer  to  require  the  bond. 
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There  are  in  reality  but  two  questions.     1.  Is  the  bond,  for 
all  the  purposes  of  this  action,  valid?     2.  Has  it  been  sufficiently 
declared  upon?     A  reference  to  the  pleadings  will  show  the  last 
point  is  well  established.    As  to  the  first;  the  good  part  of  a 
condition  may  be  permitted  to  stand  and  the  bad  be  rejected, 
in  the  case  of  statute  as  well  as  common  law  bonds,  with  three 
exceptions:  1,  where  it  is  malum  in  se:  2,  where  it  is  malum 
prohibitum :  3,  where  the  instrument  is  verbally  set  forth  and 
prescribed  by  the  statute.     A  voluntary  bond  is  not  a  statutory 
bond;  but  Judge  Story,  in  the  case  of  United  States  v.  Sawyer, 
(1  Gallison,  99,)  seems  to  think  that  an  embargo  bond  may  be 
called  voluntary.    The  principle  of  the  defendant  is,  that  because 
the  officer  has  done  more  than  the  law  allowed,  all  is  void.  This 
is  novel  to  the  extent  it  is  now  carried.    That  which  is  out  of 
the  authority  is  void,  but  all  within  it  is  good.    By  the  twenty* 
third  section  of  the  act  of  9th  January,  1815,  (d  Story's  Laws, 
1461,)  the  collector  is  to  prepare  and  offer  his  bond  to  the  comp- 
troller  for  approbation.     No  officer  of  the  United  States  is  au* 
thorised  to  demand  the  bond:  if. there  is  any  thing  wrong  in  it, 
it  is  the  collector's  own  making,  no  public  officer  had  any  thing 
to  do  in  framing  it:  all,  therefore,  beyond  the  law,  is  the  volun- 
tary act  of  the  collector. 

On  the  26th  February,  1831,  Judge  Hopkinson  delivered  the 
following  opinion: 

In  the  month  of  January,  1814,  Nicholas  Kern,  of  Northamp- 
ton county,  in  the  state  of  Pennsylvania,  was  appointed,  by  the 
president  of  the  United  States,  collector  of  direct  taxes  and  in- 
ternal duties  for  the  eighth  collection  district  of  Pennsylvania; 
and  on  the  13th  of  the  same  month  he  gave  bond  to  the  United 
States  in  the  sum  of  twentynseven  thousand  five  hundred  and 
sixty  dollars,  with  the  condition  that  « the  aforesaid  Nicholas 
Kern  has  truly  and  faithfully  discharged,  and  shall  continue 
truly  and  faithfully  to  discharge  the  duties  of  said  offi(se,  accord- 
ing to  law,  and  shall,  particularly,  faithfully  collect  and  pay, 
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according  to  law,  all  moneys  aMesfled  upon  sach  district" 
The  sureties,  bound  with  Kem  in  this  bond,  were  Jacob  Wey- 
g  andt  and  Christian  fiixler. 

This  bond  was  taken  under  the  act  of  congress  of  3dd  July, 
1813,  The  form  of  the  bond  to  be  given  by  a  collector,  is  pre- 
scribed by  the  eighteenth  section,  and  the  condition  is  to  be 
<<  for  the  true  and  faithful  discharge  of  the  duties  of  his  office, 
according  to  law."  The  bond  given,  as  above  stated,  is  retro- 
spective, and  the  condition  is,  that  Kern  ^  has  discharged  and 
shall  continue  to  discharge"  his  duties.  His  appointment  is 
said  to  have  been  made  on  the  5th  January ;  but,  as  he  was 
bound  to  give  the  security  before  he  received  any  list  for  col- 
lection, and,  of  course,  before  he  could  perform  any  of  the  du- 
ties of  his  office,  I  cannot  perceive  for  what  object  or  reason  the 
retrospective  words  were  introduced;  if,  even  by  law,  they 
could  have  been  added  to  the  condition  prescribed  by  the  act  of 
congress.  It  may  be  remarked  that  the  bond  is  printed  with 
the  condition  I  have  recited,  and  was  probably  prepared  in  the 
treasury  department,  and  distributed  to  all  the  collectors  ap- 
pointed under  the  act 

On  the  17th  October,  1816,  Nicholas  Kern  gave  another 
bond,  in  the  same  form  and  with  the  same  condition  as  the  first, 
but  with  a  change  of  the  sureties.  Robert  Brown  and  Jacob 
Driesbach  are  joined  with  him  in  the  second  bond.  An  inspec- 
tion of  these  bonds,  and  comparison  as  to  paper  and  type,  will 
show  that  the  same  blank  form  was  used  for  both,  there  being 
no  difference  between  them  but  in  the  dates,  the  amount  of  the 
penalty,  and  the  names  of  the  sureties.  It  is  on  the  second 
bond  that  the  present  suit  is  brought  against  the  administrator 
of  Robert  Brown,  one  of  the  sureties. 

This  bond  was  taken  under  the  directions  of  Sn  act  of  con- 
gress, passpd  on  the  9ih  January,  1815.  The  second  section  of 
this  act  repeals  the  former,  <<  except  so  far  as  the  same  reqpects 
the  collection  districts,  therein  and  thereby  established  and  de- 
fined, so  far  as  the  same  respects  internal  duties,  and  so  far  as 
the  same  respects  the  appointment  and  qualifications  of  the  col- 
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lectors,  and  principal  asaeasors,  therein  and  thereby  authorised 
and  required;  in  all  which  respects,  so  excepted,  as  aforesaid, 
the  said  act  shall  be  and  continue  in  force,  for  the  purposes  of 
this  act" 

By  the  twenty-third  section  of  this  act,  it  is  provided,  <<  that 
each  collector,  before  receiving  any  list,  as  aforesaid,  for  collec- 
tion, shall  give  bond,  with  one  or  more  good  and  suflScient  sure* 
ties,  to  be  approved  by  the  comptroller  of  the  treasury,  in  the 
amount  of  the  taxes  assessed  in  the  collection  district  for  which 
he  has  been  or  may  be  appointed,  which  bond  shall  be  payable 
to  the  United  States,  with  condition  for  the  true  and  faithful  dis- 
charge of  the  duties  of  his  office  according  to  law,  and  particu- 
larly for  the  due  collection  and  payment  of  all  moneys  assessed 
upon  such  district''  There  is,  also,  a  provision,  that  nothing 
contained  in  this  act  ^  shall  be  deemed  to  annul  or  impair,  the 
obligation  of  the  bond  heretofore  given  by  any  collector." 

On  a  settlement  of  Nicholas  Kern's  accounts,  a  balance  ap« 
pears  to  be  due  from  him  to  the  United  States  of  eighteen 
thousand  nine  hundred  and  thirty-nine  dollars,  and  eighty-six 
cents,  for  the  recovery  of  which  suit  is  now  brought 

The  declaration,  in  the  first  count,  claims  the  penalty  of  the 
bond,  to  wit,  forty-five  thousand  dollars,  as  forfeited  to  the 
United  States,  and  sets  out,  that  Robert  Brown,  on  the  17th 
of  October,  in  the  year  1816,  by  his  certain  writing  obligatory, 
granted  himself  to  be  held  and  firmly  bound  in  the  said  sum 
<<  to  be  paid  to  the  United  States,  whenever  he,  the  said  defen- 
dant, shall  be  thereunto  afterwards  required."  A  second  count 
in  the  declaration,  recites  the  bond,  and  adds  ^<  which  said  writ- 
ing obligatory  was  and  is  subject  to  a  certain  condition;"  and 
the  condition  is  recited;  the  declaration  then  proceeds  <<  and 
the  said  United  States  in  fact  say,  that  the  said  Nicholas  Kern, 
collector  as  aforesaid,  did  not,  while  such  collector,  and  after 
the  execution  of  the  said  writing  obligatory,  truly  and  faith- 
fully discharge  the  duties  of  the  said  office  according  to  law, 
nor  particularly,  faithfully  collect  and  pay  according  to  law, 
all  moneys  assessed  upon  such  district,  but  made  default  therein, 


166  FEBRUARY  SESSIONS,  1890. 

The  United  States  ••  Broirii. 

and  neglected  and  refused  no  to  do,  contrary  to  the  duties  of  his 
said  office,  and  the  acts  of  congress;  particularly  in  not  paying 
to  the  proper  officers  of  the  treasury  of  the  United  States,  the  sum 
of  fifty-one  dollars  and  ninety-nine  cents,  cash  by  him  received 
as  such  collector,  and  after  the  execution  of  the  said  writing 
obligatory,  and  so  due  from  him  from  and  on  the  31st  Decern* 
ber,  1821;  and  further^  in  not  collecting  and  paying,  according 
to  law,  the  further  sum  of  eighteen  thousand  eight  hundred 
and  eighty-seven  dollars  and  eighty-seven  cents,  due  by  uncol- 
lected bonds  taken  by  the  said  Nicholas  Kern,  as  such  collec- 
tor." The  death  of  Robert  Brown,  the  obligor,  is  then  aver- 
red, and  the  granting  of  letters  of  administration  to  William 
Brown,  the  present  defendant  The  bond  is  a  joint  and  several 
obligation. 

The  defendant  craves  oyer  of  the  bond,  and  of  the  condition; 
and  they  are  read  to  him,  and  set  out  ^^in  haec  verba.''  1.  In 
plea,  to  the  first  count  in  the  declaration,  he  then  says,  ^  that 
the  said  writing  obligatory  is  not  the  deed  of  the  said  Robert 
Brown,"  and  of  this  he  puts  himself  on  the  country.  8.  And 
for  further  plea  to  the  first  count  he  says,  ^  that  he  has  ftiUy  ad- 
ministered," and  prays  judgment  3.  For  further  plea  to  the 
first  count  he  says  <<that  the  said  Nicholas  Kern  did  continue 
truly  and  faithfully  to  discharge  the  duties  of  his  said  office;^' 
which  he  is  ready  to  verify,  and  therefore  he  prays  judgment 
4.  And  for  further  plea  to  the  first  and  second  counts  of  the  de- 
claration,  he  recites  in  his  plea  the  appointment  of  Nidiolas 
Kern,  and  his  commission  dated  on  the  5th  January,  1814,  as  col- 
lector, under  the  act  of  congress  passed  on  the  22d  July,  1813; 
ihat  the  said  Kern  entered  upon  the  exercise  of  his  office,  and 
continued  therein  ^  up  to  the  day  of  the  sealing  and  delivery  of 
the  said  supposed  writing  obligatory."  The  plea  then  refers  to 
the  act  of  congress  above  mentioned,  passed  on  the  9tb  January, 
1815,  and  particularly  recites  the  form  of  the  bond,  with  the 
condition  directed  to  be  taken  by  that  act  It  further  aven 
that  ^^  the  said  supposed  writing  obligatory,  on  the  day  of  the 
date  thereof,  and  aftier  the  said  Kern  had  been  a  long  time  in 
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the  exercise  of  his  said  office,  was  required  by  the  said  United 
States  to  be  sealed  and  delivered  by  the  said  Kern,  and  by  the 
said  Robert  Brown,  as  surety  of  the  said  Kern,  and  was  by 
the  said  United  States  taken  from  the  said  Kern,  and  from  the 
said  Robert  Brown,  as  surety  of  the  said  Kern,  on  the  day 
and  at  the  place  in  the  said  declaration  mentioned,  nnder  colour 
of  the  said  act  of  congress  of  the  United  States,  and  contrary 
thereto.'^  The  plea  then  avers  that  the  condition  of  the  sup- 
posed writing  obligatory  *^  does  not,  and  did  not,  conform  to 
the  said  act  of  congress,'^  and  that  the  bond  and  condition  were 
and  are  contrary  thereto,  and  in  violation  of  the  same,  ^  inas- 
much as  by  the  said  condition  of  the  said  supposed  writing  ob- 
ligatory, it  is  provided,  that  the  said  Nicholas  Kern  had,  before 
the  sealing  and  delivery  of  the  said  supposed  writing  obliga- 
tory, truly  and  faithfully  discharged  the  duties  of  his  said  of- 
fice, according  to  law,  and  the  said  supposed  obligation  was 
thereby  declared  to  abide  and  remain  in  full  force  and  virtue, 
in  case  the  said  Nicholas  Kern  had  not,  before  the  sealing  and 
delivery  thereof,  truly  and  faithfully  discharged  the  duties  of 
his  said  office,  according  to  law.  And  so  the  said  defendant 
8uth,  that  the  said  writing  so  brought  into  court  is  void  in 
law.''  5.  As  a  further  plea  to  the  second  count  of  the  declara- 
tion, the  defendant  says,  <'  that  the  writing  obligatory  therein 
mentioned,  is  not  the  deed  of  the  said  Robert  Brown/'  6.  There 
u  also  a  plea  of  ^  fully  administered,"  to  the  second  count  7. 
As  to  the  first  breach  assigned,  in  not  paying  to  the  treasury 
of  the  United  States  the  sum  of  fifty-one  dollars,  and  ninety- 
nine  cents,  the  defendant  says,  that  they  *^  were  not  received 
by  the  said  Nicholas  Kern,  as  such  collector,  after  the  execu- 
tion of  the  said  writing  obligatory."  8.  As  to  the  second  breach 
assigned,  he  says,  that  the  matters  contained  in  it  ^  are  not  suf- 
ficient in  law  for  the  United  States  to  have  or  maintain  their 
action,"  and  that  he  is  not  bound  to  answer  them. 

The  defendant  then  states  and  shows  the  following  causes  of 
demurrer  to  the  said  second  assignment  of  breach.  1.  That  the 
said  asngnment  of  breadi  does  not  state  and  set  forth  the  nature 
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and  circumstances  of  the  said  uncollected  bonds,  nor  by  whom, 
to  whona,  at  what  time,  nor  for  what  amount  or  consideratioQ 
given,  nor  when  or  to  whom  payable.  2.  That  the  said  assign- 
ment  of  breach  does  not  state  and  set  forth  that  the  said  uncol- 
lected bonds  were  taken  by  the  said  Nicholas  Eem,  after  the 
said  execution  and  delivery  of  the  said  writing  obligatory. 
3.  That  the  said  assignment  of  breach  does  not  state  and  set 
forth  that  the  said  sum  of  eighteen  thousand  eight  hundred  and 
eighty-seven  dollars  and  eighty-seven  cents,  became  and  wu 
due  by  the  said  Nicholas  Kern  after  the  execution  and  delivery 
of  the  said  writing  obligatory.  4.  That  the  said  assignment  of 
breach  does  not  set  forth  and  state  that  the  default  of  the  said 
Nicholas  Kern,  in  not  collecting  and  paying  the  said  som  o( 
money,  took  place  after  the  execution  and  delivery  of  the  said 
writing  obligatory,  and  not  previously  thereto. 

To  Uiese  pleas  the  United  States  have  replied  severally. 

As  to  the  first,  fifth  and  seventh,  that  is,  those  of  the  general 
issue,  they  also  put  themselves  upon  the  country. 

On  the  second  and  sixth,  which  are  pleas  of  ^  fully  adminis- 
tered,' they  deny  the  allegation  and  take  issue. 

As  to  the  third  plea  they  reply;  1.  That  after  the  execution 
of  the  said  writing  obligatory  the  said  Nicholas  Kern  did  not 
continue  truly  and  faithfully  to  discharge  the  duties  of  his  said 
o£Sce,  according  to  law,  and  did  not,  particularly,  faithfully  col- 
lect and  pay,  according  to  law,  all  moneys  assessed  upon  the  said 
district,  because  they  say  that  the  said  Nicholas  Kern  continued 
in  his  said  office  as  collector  from  the  day  of  the  execution  of 
the  said  writing  obligatory  until  and  after  the  first  day  of  July, 
IS25 ;  and  that  during  the  said  time,  that  he,  the  said  Nicholas 
Kern,  so  continued  in  his  said  office  as  such  collector  aforesaid, 
to  wit,  the  said  last  mentioned  day  and  year,  and  on  divers 
other  days  and  times  after  the  day  of  the  execution  of  the 
said  writing  obligatory,  he,  the  said  Nicholas  Kern,  in  his  said 
office  and  as  such  collector  aforesaid,  had  and  received  for  and 
on  account  of  the  said  plaintifis,  divers  sums  of  money,  amount- 
ing in  the  whole  to  the  sum  of  eighteen  thousand  five  hundred 
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and  fifty-three  dollars  and  thirty-three  cents.  2.  That  after 
tbe  execution  of  the  aaid  writing  obligatory,  and  whilst  the  aaid 
Nicholas  Kern  continued  in  his  said  office  and  as  collector  afore- 
said, he  did  not  faithfully  collect  and  pay,  according  to  law,  cer* 
taift  lai^ge  sums  of  money  assessed  upon  the  said  eighth  collec- 
tioa  district  of  Pennsylyania,  amounting  in  the  whole  to  the 
sum  of  seventeen  thousand  two  hundred  and  forty-eight  dollars 
and  fifty-six  cents,  but  faithfully  to  collect  and  pay  the  same 
he  has  hitherto  wholly  failed  and  made  default 

As  to  the  fourth  plea  they  reply,  that  the  same  and  the  mat- 
tes therein  contained  are  not  sufficient  in  law  to  bar  and  pre- 
dade  them  from  having  or  maintaining  their  aforesaid  action 
thereof,  against  the  said  defendant 

As  to  the  second  breach  in  the  second  count  of  the  declarar 
ti4>a  assigned,  they  say  that  the  matters  therein  contained,  in 
manner  and  form,  are  sufficient  in  hm  for  them,  to  have  and 
maintain  their  aforesaid  action  against  the  said  defendant 

On  these  pleadings  two  general  questions  have  been  raised 
and  argued  at  the  bar:  one  having  relation  to  the  declaration, 
or  the  manner  and  form  in  which  the  plaintiffii  have  set  out 
their  demand;  and  the  other  denying  the  whole  ground  of  the 
action,  and  alleging  that  tbe  bond  or  writing  obligatory,  on 
which  it  is  founded,  is  wholly  void  in  law,  and  that  no  recovery 
can  be  had  upon  it,  in  this  or  any  other  form  of  action. 

The  second  question  is  the  most  important  and  will  be  first 
considered.  It  is  not  the  first  time  it  has  come  before  the  courts 
of  the  United  States,  but,  so  far  as  we  may  judge  from  the  re- 
ports  of  the  cases,  it  has  not,  until  now,  been  examined  with 
any  considerable  diligence  or  care. 

The  question,  briefly  stated,  is  whether,  if  the  condition  of  a 
statutory  bond  contains  more  than  is  required  by  the  statute^ 
the  bond  is  wholly  void. 

Befcnre  we  enter  upon  the  examination  of  this  question,  I  will 

state  the  difEsrenoe  which  exists  in  this  case,  between  tbe  bond 

actually  taken  and  that  authorised  to  be  required  by  the  act  of 

eoni^ress.    The  condition  of  the  bond  of  a  collector,  prescribed 
22 
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by  the  statute,  is  directed  to  be  <<for  the  true  and  ikithfiil  dis- 
charge of  the  duties  of  his  office,  according  to  law,  and  partico- 
larly,  for  the  due  collection  and  payment  of  all  moneys  u&ukA 
upon  such  district"  The  condition  of  the  bond  in  question  is, 
<<  that  the  said  Nicholas  Kern  has  truly  discharged,  and  shall 
continue  truly  and  fiuthfiilly  to  discharge  the  duties  of  bis  sud 
office."  The  substantial  difference  is,  that  the  bond  takeD,aod 
on  which  this  suit  is  brought,  has  a  retrospective  operatioD;  but 
the  bond  directed  by  the  statute  has  no  such  operation,  but  is 
altogether  prospective.  The  question  to  be  decided  is  not  whe- 
ther we  can  give  to  the  bond  this  retrospective  effect;  that  is 
not  pretended  on  the  part  of  the  plaintifis:  but  whether,  by  this 
departure  from  the  statute,  the  obligation  is  entirely  TOid  and 
null,  so  that  no  recovery  can  be  had  upon  it  even  for  deiaults 
or  breaches  of  the  condition,  which,  in  truth,  were  made  after 
the  execution  and  delivery  of  the  writing  obligatory. 

The  argument  against  the  legal  validity  of  this  bond  is  sob- 
stantially  this :  that  the  officers  of  the  United  States,  by  whom 
this  bond  was  required  and  taken  from  Nicholas  Kern,  and  with- 
out which  he  could  not  receive  his  appointment  as  collector,  or 
enter  upon  the  duties  of  his  office,  were  the  agents  of  the  United 
States,  acting  by  and  under  a  special  authority  delegated  to  them 
in  precise  terms  by  the  United  States:  that  these  agents  were 
confined  strictly,  or  at  least  in  matters  of  substance,  to  the 
terms  and  limits  of  their  authority :  and  that  if  they  exceeded 
their  authority,  and  demanded  from  a  collector  a  bond  differing 
from  that  required  and  authorised  by  the  law,  imposing  oblig>- 
tions  upon  him  not  imposed  or  warranted  by  the  law,  the  whole 
execution  of  the  authority  was  void.  It  is  further  argued,  that 
one  of  the  reasons  of  this  strictness  is,  to  preserve  those  who 
are  called  upon  to  give  such  bonds,  from  injustice  and  oppres- 
sion by  the  officers  who  are  appointed  to  take  them:  and  this 
important  object  cannot  be  effected  if  the  bond,  having  in  it  ^n 
illegal  or  unauthorised  condition,  shall,  nevertheless,  stand  good 
for  so  much  as  is  according  to  law :  that  the  only  remedy  and 
protection  against  such  oppression,  under  colour  of  office,  i'  ^ 
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declare  the  wfaok  to  be  an  iU^al  and  void  ezeeution  of  the  ao- 
thoritf .  The  moral  theory  of  this  argument  is  good^  but  we 
most  look  further,  for  the  policy  and  utility  of  its  practical  ap- 
plication to  thebusinessof  the  world  and  the  purposes  of  justice. 
It  is  the  duty  of  a  court  of  law  to  pursue  this  inquiry  into  the 
proceedings  of  the  courts,  and  to  abide  by  their  decisions  upon 
it  U  is  so  purely  a  question  of  law,  that  I  shall  look  to  the 
cases  in  which  it  has  been  agitated  or  decided,  for  my  judgment 
upon  it  The  books  seem  to  have  been  thoroughly  eiumined, 
and  we  have  probably  all  the  judicial  light  thst  can  be  brouf^t 
upon  the  subject 

Is  a  statutory  bond,  the  condition  of  which  contains  more 
than  is  required  or  authorised  by  the  statute  altogether  Toid;  or 
may  it  be  a  good  and  valid  obligation  for  so  much  as  is  accord- 
ing to  the  statute,  and  void  only  as  to  that  part  which  is  not 
according  to  the  statute?  1  shall  take  up  the  cases  as  they  were 
read  at  the  bar. 

Much  reliance  has  been  placed  on  the  case  of  Purple  v.  Pur^ 
ple,(5Pickering,826.)  Itwasbrieflythis.  A  replevin  bond  was 
giTen  to  the  officer  who  executed  the  writ;  the  statute  required 
that  it  should  be  given  to  the  defendant;  the  bond  was  adjudged 
to  be  void.  It  is  obvious,  that  this  case  does  not  meet  the  ques- 
tion we  are  discussing.  It  was  not  the  case  of  a  bond  good  in 
part,  and  bad  in  part;  of  a  bond  with  a  divisible  condition. 
No  attempt  indeed  was  or  could  be  made,  to  support  it  on  that 
groond.  It  was  at  once  given  up  as  a  statutory  bond ;  as  such 
an  obligation  or  instrument  as  could  be  supported  by  and  under 
the  statute  in  whole  or  in  part ;  and  the  effort  made  was  to 
maintain  it  as  a  good  bond. at  common  law.  The  court,  in  de* 
ciding  against  it,  say,  **  the  bond  could,  in  no  sense,  be  taken  to 
be  according  to  the  statute."  And  again,  they  say,  ^  it  stands 
as  a  bond  given  to  one  who  had  no  lawful  authority  to  take  it ; 
and  the  purpose  and  effect  of  it  were  to  aid  and  abet  him  in  a 
trespass  upon  the  attaching  officer;  it  is  therefore  illegal  and 
void." 
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The  caBe  of  Johnston  v.  Meriwether,  (3  CalL  583,)  is  also  t 
ease  of  a  statatory  bond  given  to  a  wrong  penon  ;  to  one  not 
authorised  by  law  to  take  it,  and  not  divisibla  It  most  ncces* 
sarity  be  wholl  j  good  or  wholly  bad.  On  the  senriee  of  an 
execotion,  an  obligation  ealled  a  <  forthcoming  bond/  was  given 
to  the  coroner  instead  of  the  plaintiff  in  the  action.  The  ooait 
give  no  reason  bat  it  is  said  briefly,  that  if  such  a  bond  be  not 
good  as  a  statutory  bond,  it  may  be  good  at  common  law. 

In  the  case  at  Newman  v.  Newman,  (4  MauL  &  SeL  70,) 
part  of  the  condition  of  the  bond,  was  for  the  payment  of  money 
and  part  for  the  presentation  of  the  obligee's  son  to  the  next 
avoidance  of  a  church.  It  was  there  held  that,  if  the  latter  put 
of  the  condition  was  simoniacal,  yet  the  bond  was  good  for  Ihe 
payment  of  the  money.  Lord  Ellenborou|^  says,  ^  admitting 
the  condition  of  this  bond  to  be  ill  as  to  one  port  of  it,  it  seena 
that  it  may  be  well  as  to  the  other  parts,  for  you  may  aepanle 
at  the  common  law  the  bad  from  the  good."  From  this  ease 
we  learn,  that  there  is  no  principle  of  the  comnaim  law,  which 
forbids  us  to  separate  Hw  good  from  the  bad  part  of  the  condi- 
tion of  a  bond,  where,  they  are  of  a  nature  to  be  severable:  and 
the  difference  between  a  bond  at  common  law,  and  one  exe- 
cuted under  the  directions  of  a  statute,  seems  to  be  only,  that 
in  the  latter  caae  the  bond  Is  required  and  given  under  an  au- 
thority derived  from  the  statute,^and  it  is  therefore  asserted  that 
the  authority  must  be  strictly  pursued;  and  that  if  it  be  exceed- 
ed, the  whole  execution  is  null  and  void.  This  princiide  will 
be  attended  to. 

The  case  of  Warner  v.  Racey  (20  Johnson,  74,)  was  also  one 
of  a  bond  given  to  a  wrong  party,  It  was  made  payable  to 
^*  the  people  of  Niagara  county,"  instead  of  ^'  to  the  people  of 
the  state  of  New  York."  The  court  very  shortly  say ;  ^  the 
bond  is  not  according  to  the  statute:  and  if  it  were,  there  is  no 
evidence  of  any  breach." 

The  case  of  the  United  Sutes  v.  Sawyer,  (1  Gallison,  99,) 
decides  some  questions  in  pleading  which  belong  to  another 
part  of  our  case.     As  to  the  part  we  are  now  inquiring  into, 
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there  is  no  direct  opinion  given,  for  the  learned  judge  thought 
the  bond  was  taken  substantially,  according  to  the  act  of  con- 
gress.  The  objections,  however,  made  to  that  bond  were 
essentially  the  same  with  those  ui^ed  here,  on  the  part  of  the 
defendant  That  to  every  contract  iheste  must  be  two  partieai 
That  the  United  States  can  contract  only  according  to  the  regu* 
lations  and  authorities  of  statutes.  That  the  assent  of  the  United 
States  can  be  declared  only  through  their  authorised  agents; 
and  these  agents  cannot  eflfecinally  assent,  unless  they  are 
clotbed  with  the  authority  by  law.  An  assent,  therefore,  in  a 
manner  diffu^nt  from  that  prescribed  by  the  law,  is  not  valid, 
and  consequently  does  not  bind  at  all.  The  judge,  as  I  have 
said,  was  of  opinion,  that,  on  a  fair  construction,  the  bond  was 
conformable  to  the  law.  He,  however,  puts  as  a  question,  on 
which  he  gives  no  decision,  whether  a  bond  taken  by  a  collector, 
under  a  general  authority  to  take  bonds  in  revenue  cases,  would 
be  void  on  account  of  any  irregularity  or  mistake  in  the  condi- 
tion? Whether  such  a  bond,  where  the  condition  is  partly 
conformable  to,  and  partly  variant  from,  the  provisions  of  the 
statute,  be  void  in  whole,  or  good  as  to  that  part  of  the  condi- 
tion which  is  conformable  to  law?  The  judge  significantly 
adds,  *^  that  the  principles,  on  which  such  bonds  are  adjudged 
to  be  wholly  void,  will  encounter  much  opposition  from  the 
authority  of  decided  cases.'*    This  was  in  the  year  1812, 

Pigot's  case  (11  Coke,  27,)  was  one  of  debt  on  a  bond,  and 
plea,  non  est  factum.  The  bond  was  given  originally  to  the 
plaintiff,  Benedict  Winchcombe,  in  sixty  pounds.  After  the 
execution  and  delivery  of  the  bond,  the  words  <<  sheriff  of  the 
county  of  Oxford"  were  inserted  after  the  name  of  Benedict 
Winchcombe,  and  before  the  words  ^^in  sixty  pounds;''  the 
obligee  being,  in  fact,  sheriff  of  Oxford*  and  the  bond  an  official 
bond.  The  interlineation  was  made  without  the  privity  of  the 
obligee.  The  case  turns  upon  the  effect  of  this  interlineation 
in  the  bond.  It  is  said,  it  was  moved  at  the  bar,  when  a  deed 
shall  be  good  in  part  and  void  in  part;  and  as  to  this,  Lord 
Coke  says,  **  I  conceive  there  is  a  difikrence  when  a  deed  is 
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void  ab  initio,  and  when  it  becomes  void  by  misfeasanee,  ex 
post  facto:  also,  when  the  deed  which  is  yoid  ab  initio,  doth 
consist  upon  the  entirety,  and  when  upon  divers  several  causes; 
and  in  these,  also,  there  is  a  difference,  when  the  several  clauses 
are  absolute  and  distinct,  and  when  they  are  several,  and  yet  the 
one  has  dependency  upon  the  other."  The  report  goes  on  to 
state,  ^  that  it  was  unanimously  agreed  in  14  Hen.  VIIL  25,  26, 
that  if  some  of  the  covenants  of  an  indenture  or  of  the  eondi- 
tions  indorsed  upon  a  bond,  are  against  law,  and  some  good  and 
lawful,  that  in  this  case  the  covenants  or  conditions  which  are 
against  law  are  void  ab  initio,  and  the  others  stand  good."  In 
this  reference  to  the  unanimous  judgment  in  14  Hen.  VIII,  oo 
distinction  is  noted  between  a  common  law  and  a  statutory 
bond;  but  we  must  observe,  that  the  case  in  which  it  is  cited 
by  Lord  Coke,  was  one  of  an  official  statutory  bond.  It  is 
further  said  in  this  case  ^  that  if  there  are  two  absolute  and  dis- 
tinct clauses  in  a  deed,  and  the  one  is  read  to  the  party  not 
lettered,  and  the  other  not,  that  the  deed  is  good  for  the  clause 
which  was  read,  and,  ab  initio,  void  for  the  residue." 

BuUer,  (Ni.  Pri.  171,)  cites  the  case  we  have  just  referred 
to,  and  thus  expresses  himself;  ^<  if  part  of  the  condition  be  bad 
by  common  law  and  part  good,  the  deed  will  be  good  for  that 
part  of  the  condition  which  is  good :  aliter,  where  part  is  made 
bad  by  statute."  No  such  distinction  is  found  in  Pigot's  case. 
Besides  the  words  <<  part  is  made  bad  by  statute"  import  some- 
thing much  stronger  than  the  mere  addition  of  a  condition, 
not  authorised  by  the  statute,  to  one  that  is. 

The  case  of  Norton  v.  Simmes  (Hobart  13,)  was  a  decision 
upon  the  words  of  the  statute  of  23  Hen.  YI.  It  is  said  *^  the 
difference  was  taken  between  a  bond  made  void  by  statute,  and 
by  common  law;  for  if,  upon  the  statoto  of  23  Hen.  VI,  a 
sheriff  take  a  bond  for  a  point  against  that  law,  and  also  for  a 
debt  due,  the  whole  bond  is  void;  for  the  letter  of  the  statute 
is  so."  This  statute  prescribes  the  form  of  the  bond  or  se^ 
curity  which  a  sheriff  shsU  take;  and  we  thus  understand  wbi^ 
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18  intended  in  Hobart,  by  the  expressions  of  a  bond  *^  made 
Yoid  by  the  statute'^  and  <<  taken  for  a  point  against  that  law." 

In  the  case  of  the  United  States  y.  Smith  (2  Hall's  Law 
Joum.  456,)  this  statute  and  the  decisions  upon  it  are  noticed. 
It  was  an  action  on  a  bond  executed  by  the  defendant  to  the 
United  States,  and  delivered  to  the  collector  of  the  port  of  New 
York,  taken  under  the  second  section  of  the  embargo  act,  of 
22  December,  1807,  (2  Story's  Laws,  1071.)  It  was  contended 
to  be  a  void  bond,  because  not  made  in  conformity  with  the 
act,  which  required  the  security  <<  to  be  given  to  the  collector 
of  the  district,'^  and  this  was  made  payable  to  the  United 
StatesL  The  condition,  also,  was  to  reland  the  goods  at  the 
said  port  of  St  Mary's,  or  at  some  other  port  of  the  United 
States.  The  words  of  the  act  were  that  they  should  be  reland* 
ed  <'  in  some  port  of  the  United  States."  Judge  Talmadge  said, 
that  the  law  prescribed  no  form  of  bond,  nor  avoided  any  that 
mi^t  be  adopted.  He  thought,  <'  the  bond,  as  taken,  embraced 
the  substance  and  was  within  the  spirit  and  authority  of  the 
act,  a  voluntary  bond  and  valid."  He  observes,  that  the  Eng- 
lish authorities  cited  were  decisions  upon  the  particular  words 
of  the  statute  of  23  Hen.  Yl,  authorising  and  requiring  bail 
bonds,  ^  which  statute  prescribes  the  form  of  the  security  and 
declares  all  others  to  be  void." 

The  doctrines  of  this  decision  receive  a  strong  confirmation 
in  the  case  of  Morse  v.  Hodsdon,  (5  Mass.  Rep.  314,)  where  it  is 
laid  down,  that  if  the  officer  to  whom  a  writ  of  replevin  is  di- 
rected and  delivered,  take  fit>m  the  plaintifi*  a  bond  not  con- 
formed to  the  requisition  of  the  statute,  which  is  voluntarily 
execated  by  the  plaintifif,  he  shall  not  avoid  it  on  that  account 
How  was  this  a  voluntary  bond  more  than  that  we  have  to  deal 
with?  The  officer  of  the  law  appointed  to  take  the  bond  and 
execute  the  writ  required  it,  and  the  plaintiff  could  not  get  his 
goods  without  executing  it  The  officer,  too,  acted  by  the  au- 
thority of  the  statute  in  requiring  and  in  taking  the  bond.  The 
variance  was  a  very  important  one.  By  the  condition  of  the 
bond  taken,  the  penalty  was  declared  to  be  forfeited  if  the  plain- 
tiff, in  the  replevin,  did  not  prosecute  this  suit  to  judgment  and 
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recorer ;  whereas  it  should  hare  been  to  return  the  goods  and 
pay  damsges  and  costs.  Chief  Justiee  Parsons  says,  ^If  a  plain- 
tiff execute  an  informal  bond  Toluntarily  and  to  obtain  possession 
of  his  goods,  and  the  officer  thereupon  deliver  bin  the  goods, 
the  defendant  in  repleyin  may,  if  he  please,  accept  the  bond, 
and  pursue  a  remedy  at  law  upon  it  against  the  obligor,  unless 
the  bond  be  void  by  the  common  law  or  by  statute."  As  to  a 
bond  void  by  statute,  the  chief  justioe  says:  '^  if  it  be  ycHd,  it 
must  be  so  in  consequence  of  the  statute  directing  the  form  of 
the  writ  of  replevin*  True  it  is  that  the  condition,  in  this  case, 
is  variant  from  the  form  there  directed;  but  that  statute  does 
not  prohibit  the  taking  a  bond  of  any  other  form,  or  dedare  a 
bond  of  any  other  form  void."  The  chief  justice  considers  this 
bond  to  be  a  voluntary  bond.  He  observes,  *^  they  were  not 
obliged  to  give  this  bond;  and  if  a  formal  bond  had  been  ten- 
dered to  the  officer  he  must  have  executed  the  writ;"  and  eamr 
eludes,  ^  the  bond  must  be  good,  unless  it  be  declared  void  by 
the  common  or  statute  law:  we  know  of  no  law  by  which  it  is 
made  void.^' 

The  case  of  Clap  v.  Guild,  (8  Mass.  Bep.  153,)  was  a  reple> 
vin  for  goods  valued  at  one  hundred  and  fifty  dollars.  The 
officer  was  directed  to  execute  the  precept  if  the  plaintiff  fiirst 
gave  bond  in  three  hundred  dollars.  He  took'  a  bond  £m 
eight  hundred.  It  was  objected  that  **  the  bond  was  not  taken 
according  to  the  command  of  the  writ,  nor  pursuant  to  the  di- 
rections of  the  statute."    The  objection  was  overruled. 

In  1811,  the  case  of  Armstrong  v.  United  States  {Feten  C. 
C.  Rep.  46)  was  decided  in  this  circuit  It  was  on  the  equity 
side  of  the  court  The  material  circumstances  were  these.  In 
June,  1796,  one  Smith  was  appointed  to  collect  the  internal 
revenue  of  a  district  in  New  Jersey,  and  gave  bond  with  one 
Willis  as  his  surety :  he  was  afterwards  required  to  give  addi* 
tional  security,  and  in  January,  1799,  be,  with  the  complainants 
as  his  sureties,  executed  a  new  bond,  with  condition  that  he  had 
fitithfully  executed  the  duties  of  a  collector,  and  would  thef«^ 
after  faithfully  execute  the  same.    Smith,  the  principal,  was 
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then  indebted  to  the  Uaited  States  for  collections  previously 
made,  and  became  further  indebted  during  the  year  1799.  Suit 
was  brought  by  the  United  States  on  the  last  bond,  to  recover 
the  whole.  The  plaintiff  offered  to  pay  the  amount  which  be- 
came due  since  January ,  1799.  On  this  case  Judge  Washington 
decided,  <<  that  the  substantial  form  of  the  bond  required  by  the 
act  of  congress  was  prospective  only;  and  that  when  a  statutory 
bond  is  taken,  it  ought  to  c<M)form,  in  substance  at  least,  to  the 
requisitions  of  the  statute ;  and  if  it  go  beyond  the  law,  it  is 
void,  at  least  so  far  as  it  does  escceed  those  requisitions.  That 
this  was  an  official  bond,  which  the  supervisor  had  a  right  to 
demand,  and  Smith  was  obliged  to  give,  if  he  meant  to  continue 
in  office.^'  The  result  of  this  case  was,  that  the  whole  bond 
was  not  declared  to  be  void ;  nor  did  the  complainants  ask  it; 
but  an  injunction  was  granted,  except  as  to  the  sum  liquidated 
and  stated  as  having  been  due  since  January,  1799,  with  inte- 
rest. We  must  remark  here,  that  the  judge  recognises  the 
principle  that  the  good  and  the  bad  parts  of  the  bond  might  be 
separated,  and  the  condition  be  affirmed  and  executed  as  to  the 
one  and  rejected  as  to  the  other.  It  is  something,  too,  that  Mr. 
Stockton,  whose  ability  and  attention  to  the  rights  of  his  clients 
were  not  surpassed,  did  not  ask  an  exemption  from  the  respon- 
sibilities of  this  obligation,  except  as  to  that  part  of  it  which  was 
not  authorised  by  the  law.  I  should  not,  perhaps,  omit  fur- 
ther to  remark,  on  this  case,  that  Judge  Washington  seems  to 
me  to  express  himself  inaccurately  when  he  says,  or  is  reportr 
ed  to  say,  thai  this  was  an  official  bond  which  the  supervisor 
had  a  right  to  demand,  and  Smith  was  obliged  to  give.  I  should 
rather  say,  with  Chief  Justice  Parsons,  that  Smith  might  have 
refused  to  execute  this  bond,  and  should  have  tendered  one  made 
an  conformity  with  the  act  of  congress,  and  tlie  supervisor  would 
have  insisted  on  his  own  form  at  his  peril.  Fifteen  years  after- 
wards the  same  judge  expressed  the  same  opinion  upon  the  point 
we  are  examining.  In  the  case  of  the  United  States  v.  Howell, 
(4  Washington,  620,)  he  says;  <<  It  has  been  made  a  point  whe- 
ther a  hood,  not  being  required  to  be  taken  by  any  act  of  con- 
23 
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gress,  is  a  valid  one  ?  My  opinion  on  this  point  is,  that  where 
a  statute  requires  an  official  bond,  and  prescribes  substantially 
the  terms  of  it,  it  must  conform  to  the  requisitions  of  the  statute; 
and  if  it  go  beyond  them  it  is  void,  so  far  at  least  as  it  exceeds 
those  requisitions." 

The  case  of  Dive  v.  M anningham,  (Plowden,  60,)  cited  by 
the  defendant's  counsel,  was  a  decision  upon  the  statute  of  23 
Hen.  VI,  which,  as  we  have  already  seen,  expressly  declares  all 
bonds,  taken  under  the  statute,  to  be  void  which  are  not  made 
in  the  manner  prescribed  by  the  statute :  it  was  the  case  of  a 
bail  bond  given  to  the  sheriff  under  that  statute.  The  judgment 
of  Chief  Justice  Montague  is  principally  given  on  questions  of 
pleading,  and  on  the  construction  of  the  statute.  As  to  one 
point  he  says,  ''  and  it  seems  to  me  that  the  obligation  here  is 
void  by  the  letter  of  the  statute ;"  which  avoids  ^  obligations 
taken  in  any  other  manner  than  the  statute  limits;"  and  a 
reason  is  given  for  this  strictness,  which  has  a  peculiar  up- 
plication  to  the  bonds  provided  for  by  that  statute,  and  the 
abuses  intended  to  be  prevented  by  it  The  case  referred  to  by 
the  chief  justice  in  7  Ed.  IV,  was  also  decided  on  the  words 
of  the  statute:  <<  the  court  there,  also,  held  that  if  the  obligation 
has  not  the  conditions  expressed  in  the  statute,  it  is  not  the 
deed  of  the  party."  The  chief  justice,  still  continuing  his  re- 
marks upon  this  statute,  does  say,  ^^  I  apprehend  that  if  the 
obligation  had  been  conditioned  according  to  the  statute,  and 
had  another  thing  also  in  the  same  condition,  that  the  obligation, 
by  reason  of  this  condition,  would  be  utterly  void."  And  why? 
He  has  told  us  before,  by  the  express  letter  of  the  statute.  This, 
however,  is  the  dictum  of  one  of  the  judges,  on  a  point  not  in 
the  case  decided. 

There  is  nothing  in  Townsend's  case,  (Plowden  111,)  that 
has  any  judicial  authority  or  bearing  upon  the  question  we  are 
considering. 

Lee  V.  Goleshill  (Groke  Eliz.  529,)  was  an  action  of  debt  on 
an  obligation  made  to  one  Smith  by  the  defendant,  with  a  con- 
dition for  the  performance  of  covenants  between  Smith  and 
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Coleshill,  whereby  Coleshill,  being  a  customer  of  Lopdon,  made 
Smith  his  deputy,  in  the  said  office,  and  covenanted  to  surrender 
these  letters  patent  before  a  certain  day,  and  to  procure  new 
ones  to  himself  and  Smith;  as  also,  that  Coleshill  should  pay 
the  executors  of  Smith  three  hundred  pounds.  The  defendant 
showed  that  by  the  statute  of  5  Ed.  VI,  all  promises,  bargains, 
and  contracts,  for  the  buying  of  divers  offices,  whereof  this  was 
one,  were  void.  The  plaintiff  argued  that  he  should  have 
judgment,  <^  for  there  be  many  covenants  within  the  indenture, 
whereof  some  are  good  and  lawful,  and  for  these,  doubtless,  the 
obligation  remains  good.''  The  defendant's  counsel  replied 
that  ^  all  parts  here  of  this  indenture  concern  the  exercising  of 
the  office;  and,  if  any  of  the  covenants  concerning  other  matters 
should  be  accounted  good,  yet  the  obligation  is  void  in  all,  for 
the  statute  saith,  the  bond  to  that  purpose  shall  be  void,  and 
then  it  is  not  possible  it  should  be  void  to  this  intent  and  good 
for  another."  The  argument  of  the  defendant,  here,  was  on 
the  words  of  the  statute  expressly  declaring  the  bond  to  be 
void;  and  also,  on  the  allegation  that  all  parts  of  the  indenture 
concerned  the  exercising  of  the  office.  We  do  not  know  on 
what  ground  it  was  decided.  The  reporter  merely  says; 
«  wherefore  the  court  here  did  not  deliver  any  great  opinion; 
but,  absente  Walmsley,  adjornatur."  And  it  was  afterwards 
adjudged,  that  the  obligation  was  void  in  every  part,  being 
against  law. 

A  distinction,  and  it  is  a  natural  one,  seems  to  run  through 
these  cases.  It  is  this.  Where  a  statute  authorises  a  bond 
to  be  taken  in  a  prescribed  manner  or  for  certain  expressed 
purposes,  and  declares,  that  if  it  be  not  so  taken,  the  bond  shall 
be  void,  then  it  may  not  stand  good  for  any  purpose,  however 
lawful  in  itself,  if  it  be  not  conformable  to  the  statute;  but 
where  the  statute  only  directs  the  condition  of  the  bond,  and 
does  not  avoid  it  if  it  should  not  conform  to  the  directions,  and 
something  more  than  that  condition  is  added  to  it,  the  bond 
may  be  allowed  to  cover  the  authorised  part  of  the  condition, 
and  so  much  may  be  recovered  under  it,  and  no  more. 
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The  case  of  the  United  States  v.  Morgan^  (3  Washington, 
10,)  has  been  greatly  relied  upon  by  the  defendant,  and  calls 
for  a  particular  attention.  It  was  an  action  on  an  embargo 
bond,  tried  in  this  district  at  April  sessions,  1811.  The  plea, 
to  which  there  was  a  demurrer,  presented  three  objections  to 
the  bond.  1.  That  the  collector,  and  not  the  United  States, 
should  have  been  the  obligee.  2.  That  the  condition  of  the 
bond  omits  to  insert  the  words  <<  dangers  of  the  sea  excepted." 
8.  That  it  binds  the  defendant  to  deliver  to  the  collector  at 
Philadelphia,  where  the  bond  was  taken,  the  certificate  of  re* 
landing  in  the  United  States,  within  three  months  from  the 
date  of  the  bond.  None  of  the  arguments  of  counsel  are  girefi) 
and  the  opinion  of  the  court  is  very  brief.  Judge  Washington 
says,  **  The  bond  is  a  statutory  instrument ;  the  officer  had  no 
authority  to  take  it,  but  in  virtue  of  a  power  conferred  on  hint 
by  the  government  of  the  United  States;  the  poww  BhoaM 
have  been  at  least  substantially  pursued.  The  embargo  law 
prescribes  the  material  parts  of  the  bond  to  be  taken.  It  is  to 
be  in  a  sum  of  double  the  value  of  the  vessd  and  cijrfp,  with 
the  condition  that  the  goods  4hall  be  relanded,  dangers  of  the 
sea  excepted."  We  see,  then,  that  the  bond  in  that  case^  stipo- 
lated  for  a  rehnding  absolutely,  when  the  law  allowed  an  easen- 
tial  exception,  and  required  the  relanding  accordingly.  The 
bond  was  declared  to  be  void  by  the  judge.  1.  Because 
the  condition  required  the  obligors  to  reland  the  cargo  in  the 
United  States,  although  they  might  have  been  prevented  by  a 
peril  of  the  sea.  2.  Because  the  condition  requires  the  obli* 
gors  to  return  the  certificate  of  relanding  to  the  collector  at  Phi" 
ladelphia,  within  a  limited  time:  whereas,  the  law  did  not 
impose  upon  the  obligors,  the  necessity  of  returning  the  certi- 
ficate to  that  oflScer  at  all,  much  less  to  do  it  within  a  prescribed 
period.  In  comparing  this  case  with  that  under  our  oonsident- 
tion,  an  important  difierence  at  once  strikes  u&  The  condition 
of  that  bond  was  not,  as  ours  is,  in  its  nature  or  terms  divisible. 
There  was  not  in  it  a  part  which  was  bad,  and  a  part  which 
was  good,  and  so  set  forth  that  they  might  be  separated  from 
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each  other;  that  the  one  might  be  retaiDed,  and  the  other  re* 

jected;  that  the  obligation  might  stand  good  for  the  one,  and 

not  for  the  other;  that  the  United  Statei  might  say,  on  the 

record,  we  9tk  for  a  judgment  only  on  so  much  of  this  eondi« 

tion  and  its  forfeiture,  as  is  according  to  law.    It  is  impossible 

to  make  the  bond  in  Morgan's  case  conform  to  the  law,  by 

taking  away  any  part  of  it    You  must  make  altogether  a  new 

and  a  dilferent  Condition;  you  must  add  an  important  qualifica* 

tion  or  exception  given  by  the  act  of  congress,  and  not  given 

by  the  bond;  and  you  must  essentially  change,  indeed  expunge 

another  part  of  the  condition,  which  was  not  warranted  by  the 

law.     In  short,  you  must  make  a  new  contract  between  the 

parties.    It  was  a  very  plain  case,  and  this  may  account  for  the 

litde  attention  that  was  given  to  the  argument    Three  or  four 

eases  appear  to  have  been  cited  for  the  defendants,  and  not  one 

by  the  United  Sutes.     We  may  say  that  the  ground  waa 

abandoned  by  the  plaintiffs,  and  Very  properly. 

I  ought  not  to  omit  some  general  remarks  or  principles  which 
fell  from  the  judge.  He  says,  that  if  the  bond  <<  bind  the  obli* 
gors  to  do  more  than  the  law  )'equires,  it  is  not  the  bond  which 
the  officer  was  authorised  to  take,  and  all  is  void."  Now  this  is 
true  9m  af^ied  to  such  a  case  as  he  had  in  his  view;  where  an 
absolute  lelanding  was  required,  instead  of  a  conditional  one; 
and  where  a  certificate  was  required  to  be  delivered  to  a  certain 
officer,  and  at  a  certain  time,  neither  of  which  was  warranted 
by  the  law.  But  that  the  judge  did  not  mean  to  say  that  in  all 
cases,  in  which  the  bond  binds  the  obligor  to  do  more  than  the 
law  requires,  all  is  void,  may  be  inferred  from  his  expressions 
in  the  cases  already  cited;  one  of  them,  that  of  Armstrong  v. 
the  United  Sutes,  being  decided  six  months  after  Morgan's  case; 
and  the  other  that  of  the  United  States  v.  Howell,  fifteen  years 
later.  In  both  of  these,  he  qualifies  the  principle,  by  adding, 
«  at  least  so  far  as  it  exceeds  the  requisitions  of  the  law." 

The  case  of  the  United  SUtes  v.  Hipkin,  (2  Hall's  Law 
Journ.  80,)  was  decided  in  the  district  court  at  Norfolk.  No 
opinion  was  given  by  the  court,  nor  was  any  necessary.    The 
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objection  to  the  bond  wbb  that  the  condition  was  contrary  to 
the  express  provisions  of  the  law.  It  was  not  a  case  of  a  con- 
dition with  several  stipulations,'divisible  from  each  other,  some 
according  to  law,  and  others  not  so.  The  district  attorney  ad- 
mitted that  no  recovery  could  be  had  for  the  breach  of  a  condition 
that  was  not  authorised  by  the  law  which  required  the  bond. 

The  cases  of  Rex  v.  Croke  (Cowper  29,)  and  Thatcher  v. 
Powell,  (6  Wheaton,  119,)  sustain  the  general  principle  that 
powers  given  by  statutes  to  public  officers  must  be  strictly  pur- 
sued.   These  cases  have  no  particular  analogy  to  this. 

In  the  case  of  Bolton  v.  Robinson,  (13  Serg.  &  Raw.  193,) 
Judge  Duncan  gives  the  opinion  of  the  court,  and  says,  <<  This 
obligation  is  a  statutory  one,  with  an  entire  nnwarranted  con- 
dition; so  far  from  conforming  to  the  requisitions  of  the  act  it 
is  in  direct  contradiction."  He  then  quotes  the  opinion  of 
Judge  Washington,  not  for  his  general  expressions  in  Morgan's 
case,  but  with  their  qualifications  in  that  of  the  United  States 
V.  Armstrong,  ^  that  a  statutory  obligation  ought  to  conform, 
at  least,  in  substance,  to  the  requisition  of  the  statute  :  and  if  it 
go  beyond  the  law,  it  is  void,  at  least,  so  far  as  it  exceeds  the 
requisition."  The  judge  says,  ''The  act  required  bail  in 
the  nature  of  special  bail  :  the  bail  taken  was  absolute  for 
payment  of  the  debt.  The  whole  was  excess,  and  the  condi- 
tion was  therefore  against  law.  It  did  not  consist  of  several 
parts,  some  of  which  were  good,  and  some  bad ;  and  therefore 
the  whole  was  void." 

The  case  of  Norton  v.  Syms,  (Moore,  856,)  so  fair  as  it 
bears  upon  our  point,  refers  to  Coleshill's  case,  which  we  have 
already  considered. 

From  this  examination  of  the  cases  we  may  consider  it  to  be 
settled,  that  if  a  bond  be  taken  at  the  common  law,  with  a  con- 
dition, in  part  good  and  in  part  bad,  a  recovery  may  be  had  od 
it  for  a  breach  of  the  good  part  This  being  the  general  com- 
mon law  principle,  it  is  incumbent  upon  the  defendant  to  shovr 
that  a  different  rule  is  established  in  regard  to  a  statutory  obli- 
gation, on  a  bond  authorised  and  required  to  be  taken  by  a 
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statute.  An  able  and  laborious  endeavour  has  been  made  to 
sustain  this  distinction  by  the  cases,  and  arguments  drawn  from 
them,  to  which  I  have  referred  with  a  careful  examination.  In 
my  opinion  the  distinction  is  not  supported,  as  applicable  to  a 
case  like  the  present,  in  which  there  is  nothing  in  the  statute 
declaring  that  bonds,  that  vary  from  the  prescribed  form,  shall 
be  altogether  void,  and  in  which  the  good  part  of  the  con- 
dition may  be  easily  separated  from  the  bad.  Nothing  is  re- 
quired to  1)6  added  to  the  contract^  and  nothing  to  be  taken 
from  it,  but  what  is  favorable  to  the  obligor,  by  diminishing  the 
extent  of  his  responsibility. 

Judgment  for  the  United  Stales  on  the  demurrer. 
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Joshua  BRACKETTy  A.  P.  Dole,  Nicholas  Read,  Edwaid 
S.  Carr,  John  Wheaton,  Frederick  Vandefort,  Ebehi- 
zee  Laksman,  and  Mark  Henckle 

sundrt  articles  satep  from  the   wreck  of  the  brift 

Hercules. 

1.  Where  a  pc»rtioa  of  a  veael  which  hee  been  wrecked,  ie  etved  by  the  enr* 
tione  of  the  Maiiieii,  hnm^t  to  the  United  Statee,  end  eold,  thej  have  a  fioi 
.  on  the  prooeedfl  for  their  wages. 

S.  Where  a  portion  of  a  venel  which  haa  been  wrecked,  and  the  leanMn  who 
Ibrmed  its  crew,  are  both  brought  to  the  United  States  on  board  of  another 
vessel,  the  master  of  such  yessel  has  a  lien  on  the  property  for  the  freight,  Imt 
notibr  the  passage  money  of  the  seamen. 

3.  Where  a  sarplus  remains  in  ooort  from  the  proceeds  of  a  sale,  made  fer  the 
benefit  of  a  lien  creditor,  it  may  be  appropriated  in  payment  of  other  lieOB  on 
the  original  property,  but  not  of  debts  arising  on  contracts  merely  personaL 

4.  Where  a  sum  of  money  in  coort,  has  been  decreed  to  be  paid  to  a  libeQint, 
the  court  will  not,  on  application  of  a  creditor,  appropriate  it  lo  a  debt  doe  bf 
the  libellant. 

5.  A  contract  between  a  passenger  and  the  master  of  a  ▼essel  for  the  paas^fs,  ii 
a  personal  contract,  not  cognisable  in  the  admiralty. 

On  the  22d  June,  1830,  the  libellants,  who  had  been  seamen 
OQ  board  the  American  brig  Hercules,  which  was  wrecked  on 
the  25th  April,  1830,  at  Guazacoalco,  on  the  coast  of  Mexico, 
filed  their  bill  against  sundry  articles  saved  from  the  brig  and 
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brought  into  the  port  of  Philadelphia^-on  bo^rd  of  the  schooner 
Packet,  in  which  vessel  the  libelladts  also  returned.  The  libel- 
lants  claimed  the  full  payment  of  their  wages,  and  salvage  for 
the  articles  saved.  On  the  25th  June,  the  articles  in  question 
were  sold  by  the  marshal,  under  an  order  of  the  court,  for  the 
sum  of  nine  hundred  and  thirty -four  dollars  and  thirty-«ix  cents. 
One  half  of  these  proceeds  were  paid,  the  libellants  assenting 
thereto,  to  Samuel  Baldwin,  the  owner  of  the  schooner  Packet, 
for  bringing  the  goods  safely  in  the  schooner  to  this  port  Out 
of  the  remaining  half,  and  also  by  consent  of  parties,  two  hun- 
dred and  thirty-four  dollars  and  thirteen  cents  were  paid  to  the 
libellants.  The  residue  remained  in  court  to  await  a  final  de- 
cree. 

On  the  26th  June,  Samuel  Baldwin,  as  owner  of  the  schooner 
Packet,  and  Constant  Chase,  master  of  the  brig  Hercules  at  the 
time  of  the  wreck,  filed  claims  against  the  fund  remaining  in* 
court;  both  praying  that  the  passage  money  of  the  libellants 
might  be  deducted  from  the  fund,  and  paid  to  the  said  Samuel 
Baldwin. 

On  the  23d  July,  the  case  was  argued  by  Obinnell  for  the 
libellants,  and  J.  R.  In gehsoll  for  the  respondents  and  claimants. 

On  the  26th  November,  Judge  Hofkihson  delivered  the  fol- 
lowing opinion : 

The  libel  in  this  case,  filed  on  behalf  of  Joshua  Brackett, 
Frederick  Vandefort,  Ebenezer  Lakeman,  Mark  Henckle,  A. 
P.  Dole,  Nicholas  Read,  Edward  S.  Carr,  and  James  Wheaton, 
sets  forth: 

That  on  the  2l8t  October,  1829,  some  of  the  libellants  ship- 
ped, at  the  port  of  Boston,  on  board  the  brig  Hercules,  Con- 
stant Chase,  master,  on  a  voyage  described  in  the  libel,  at  cer- 
tain wages  also  set  forth;  others  of  them  shipped  at  Savannah; 
and  one  of  them  at  Havre  de  Grace.  That  on  the  25th  April, 
1830,  the  brig,  while  proceeding  on  her  voyage,  was  wrecked 
near  Guazacoalco,  and  that  certain  enumerated  articles  were 
saved  from  the  wreck,  which  have  been  brought  into  the  port 
24 
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of  Philadelphia.  The  libellanto  state  that  they  were  employed 
in  saving  and  secyring  the  said  articles  until  about  the  28th 
April,  1830,  and  arrived  at  Philadelphia  on  the  17tb  Jane. 
The  prayer  of  the  libel  is,  that  the  articles  so  saved,  and  now  in 
this  port,  may  be  attached;  and  that  a  decree  be  made  that  the 
wages  due  to  them  be  paid  thereout  They  also  claim  a  salv- 
age on  the  articles  saved. 

The  claim  and  answer  of  Constant  Chase,  the  master  of  the 
brig,  admits  that  the  libellants  were  severally  shipped  on  board 
the  brig  as  they  have  set  forth,  and  on  the  voyage  described. 
It  is  alleged  that  Frederick  Yandefort,  Ebenezer  Lakeman, 
and  Mark  Henckle,  left  the  brig  one  afternoon  without  libertj^ 
that  they  came  on  board  in  the  evening  after  dark;  that  next 
morning,  aft;er  orders  to  go  to  work,  Yandefort  and  Lake- 
man  refused  to  do  any  duty;  and  that  it  was  necessary  to  put 
them  in  prison.  This  happened  at  Savannah.  They  remained 
in  prison  about  eleven  days,  when  the  vessel  was  ready  to  sail 
She  sailed  and  arrived  at  Havre,  where  she  remained  about  six 
weeks.  At  Havre,  Yandefort  left  the  brig  without  liberty 
about  the  1st  February,  and  sprained  his  ancle  while  absent, 
which  confined  him  for  thirty  days,  doing  no  duty.  The  re- 
spondent paid  twelve  dollars  for  his  board  on  shore,  and  two 
dollars  and  twenty-nine  cents  for  his  doctor.  Sometime  in 
February,  Lakeman  also  was  absent  without  liberty,  and  in  a 
light  was  so  injured  as  to  be  kept  from  duty  eight  days.  The 
brig  sailed  from  Havre  on  the  2d  March  for  Guazacoalco,  where 
she  arrived  on  the  16th  April,  and  anchored  outside  of  the  bar. 
On  the  24th  a  gale  came  on,  by  which  she  was  driven,  on  the 
beach  and  wrecked.  The  materials  were  got  on  shore  on  the 
28th.  The  respondent  endeavoured  to  sell  them,  but  could  not 
He  therefore  made  an  arrangement  with  the  owner  of  the 
schooner  Packet,  to  bring  the  materials  to  the  United  States 
A  copy  of  this  agreement  is  annexed.  The  respondent  further 
states,  that  he  applied  tathe  owner  of  the  schooner  Packet; 
stated  to  him,  that  the  men  would  die,  if  they  should  be  left 
there;  and  referred  him  to  the  men  themselves  for  a  contraict 
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for  their  passage,  which  he  understood  was  made  afterwards. 
He  understood  Mark  Henckle  to  say,  that  if  he  could  getaway 
in  the  schooner,  he  would  give  all  he  had  coming  to  him  in  the 
brig.  The  schooner  had  six  persons,  all  told,  as  her  crew.  The 
men  were  brought  to  Philadelphia  and  safely  landed  there. 
The  usual  price  of  a  passage  on  deck  is  thirty  dollars.  The 
answer  prays  that  a  deduction  may  be  made  from  the  fund,  out 
of  which  their  wages  are  payable;  and  that  the  amount  of  the 
passage  money  may  be  decreed  to  the  owner  of  the  schooner 
Packet. 

A  claim  and  answer  has  also  been  filed  by,  or  on  behalf  of, 
Samuel  Baldwin,  owner  of  the  schooner  Packet  In  it  he  sets 
forth ;  that  on  or  about  the  16th  May  last,  an  agreement  was 
made  between  him  and  the  libel  Ian  ts  for  their  transportation  to 
the  United  States;  that  they  came  out  under  that  contract  and 
were  safely  landed  in  the  United  States  at  Philadelphia  on  the 
17th  June  last  He  then  prays  that  out  of  the  fund  now  under 
the  control  of  the  court,  so  much  may  be  decreed  to  him  as  will 
pay  the  amount  of  the  passage  money,  each  of  the  libellants 
being  charged  for  himself.  The  respondent  alleges  that  the 
possession  of  the  materials  has  never  been  parted  with,  further 
than  to  place  them  in  the  hands  of  an  auctioneer  for  sale,  sub- 
ject to  the  direction  and  control  of  the  respondent;  that  he  is 
advised  that  his  lien  for  freight  and  passage  money  remains; 
and  that  the  said  fund  is  subject  to  the  disposition  of  this  court 

The  replication  of  the  libellants  admits  that  they  were  brought 
in  the  schooner  Packet  from  Guazacoalco  to  Philadelphia;  but 
they  deny  that  any  contract  for  the  transportation  was  made 
between  them  and  Samuel  Baldwin;  and  they  further  allege, 
that  they  assisted  in  navigating  the  schooner  on  her  passage 
from  Guazacoalco. 

The  contract  referred  to,  made  between  Captain  Chase  and 
Samuel  Baldwin,  makes  no  provision  for  the  passage  of  the 
crew  of  the  Hercules,  but  contains  the  terms  on  which  the  latter 
will  bring  to  the  United  States  the  articles  saved  from  the 
wreck.   This  contract  has  been  fully  complied  with,  and  Samuel 
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Baldwin  has  received  one  half  part  of  the  proceeds  of  the  sales 
of  those  articles,  according  to  the  terms  of  the  contract 

The  claim  of  Samuel  Baldwin,  to  be  paid  for  bringing  the 
libellants  home,  rests  on  his  averment  and  proof,  that  an  agree- 
ment was  made  between  him  and  them  for  their  transportation 
to  the  United  States,  by  which,  according  to  his  prooi^  they 
were  severally  to  pay  him  twenty  dollars  for  their  (tassage. 
Although  the  evidence  in  support  of  this  agreement  is  not  ex- 
plicit or  clear,  yet,  as  the  demand  is  altogether  equitable  in  its 
principle,  and  reasonable  in  the  amount,  I  shall  consider  that 
the  libelknts  are  truly  indebted  to  Captain  Baldwin  in  the  sums 
he  claims;  that  is,  twenty  dollars  each,  for  bringing  them  in  his 
schooner  Packet  from  Guazacoalco  to  Philadelphia.  The  ques- 
tion for  decision  therefore  is  reduced  to  this  point;  whether  or 
not,  this  court  is  authorised  and  required  to  order,  that  this  claim 
shall  be  paid  and  satisfied  out  of  the  funds  now  in  court,  which 
proceeded  from  the  sale  of  the  articles  brought  home  in  the 
Packet,  and  saved  from  the  wreck  of  the  Hercules.  On  the 
arrival  of  the  schooner  at  this  port,  the  articles  were  landed 
and  put  in  a  storehouse,  where  they  were  attached  by  process 
from  this  court,  issued  on  the  petition  of  the  libellants,  and  af- 
terwards sold  by  the  marshal,  under  the  decree  of  the  court 
It  is  a  question  of  law  to  be  decided  on  settled  principles,  as  I 
do  not  find  that  the  precise  case  has  ever  been  determined. 

The  original  proceeding  was  a  suit  by  the  libellants  against 
the  property  of  the  owners  of  the  brig  Hercules,  for  the 
recovery  of  wages  alleged  to  be  due  to  them  for  services 
rendered  on  board  of  the  said  brig.  It  is  not  questioned  that 
they  have  a  lien  on  this  property  for  their  wages.  In  this  suit, 
such  proceedings  have  been  had,  that  the  goods  proceeded 
against  were  sold  by  the  officer  of  the  court,  and  the  mo- 
ney brought  into  court  to  answer  the  claims  of  the  libellants; 
here  a  third  party  steps  in,  and  gives  the  court  to  understand 
that  these  libellants  are  severally  indebted  to  him  in  a  certain 
amount,  and  prays  the  court  to  satisfy  these  debts  out  of  the 
moneys  which  may  be  awarded  to  the  libellants,  on  their  claim 
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for  wages;  that  is,  the  court,  in  this  collateral  way,  are  to  try 
another  cause,  thus  ingrafted  on  one  properly  before  it;  to  de* 
cide  that  cause;  and  to  execute  their  judgment  by  laying  their 
hands  on  the  money  in  court,  and  diverting  it  from  the  parties 
to  whom  their  decree  has  awarded  it,  to  pay  their  debts  due  to 
a  person  not  a  party  to  the  suit  in  which  the  money  was  re- 
covered. If  the  court  may  do  this,  a  case  can  hardly  occur  in 
which  it  could  be  more  justly  done  than  in  the  present  The 
libellants  have  received  an  essential  service  from  the  claimant, 
whose  demand  for  remuneration  is  proved  to  be  reasonable; 
and  the  refusal  to  pay  it  has  no  warrant  in  equity  or  good  faith. 
I  am,  however,  bound  to  make  my  decree  by  the  established 
principles  of  law,  and  not  by  my  sense  of  what  is  right  and 
just  between  the  parties. 

I  know  of  no  cases  in  which  this  court  has  undertaken  to 
distribute  moneys  in  court,  in  payment  of  a  debt  of  one  of  the 
parties  to  a  third  person,  except  where  such  moneys  are  what 
is  called  surplus,  or  remnants;  that  is,  money  remaining  after 
the  satisiaction  of  the  decree,  under  which  and  for  which  the 
property  that  produced  the  money  was  sold.  The  law  of  such 
cases  was  well  considered  in  the  case  of  Gardner  v.  The  New 
Jersey,  (1  Peters  Ad.  Dec.  223,)  and,  I  believe,  has  remained 
as  there  pronounced,  to  this  period,  un impeached  in  this  dis- 
trict The  vessel  was  sold  on  a  decree  for  wages.  After  pay- 
ment of  the  sums  adjudged  to  be  paid  to  the  libellants  by  the 
decree,  there  remained  in  court  a  surplus  or  remnant  of  money, 
the  proceeds  of  the  sales.  The  master  filed  a  petition,  stating, 
that  during  the  voyage  he  had  expended  two  hundred  and  fifty- 
seven  dollars  for  pilotage,  mariners'  wages,  and  other  things  for 
the  use  of  the  ship.  The  physician  claimed  also  one  hundred 
and  sixty-seven  dollars,  as  due  to  him  for  services  on  board. 
They  both  prayed  to  be  paid  out  of  the  surplus  moneys  remain- 
ing in  court,  from  the  sale  of  the  ship.  These  claims  were 
good  and  valid  against  the  owner  of  the  ship,  to  whom  the  sur- 
plus belonged.  The  judge  says,  that  when  he  first  came  into 
the  court,  he  had,in  several  instances,  distributed  surplus  moneys 
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under  the  idea  that  he  had  power  to  do  80«  This  practice  soon 
involved  him  in  many  difficulties  and  mistakea  He  therefore 
settled  some  general  rules  ior  such  cases;  and  the  rule  he  adopted 
wasy  ^^  that  it  shall  appear,  that  a  sum,  claimed  out  of  a  surplus 
or  remnant,  is  either  of  itself  or  in  its  origin,  a  lien  on  the  ship, 
or  other  thing  out  of  which  the  moneys  were  produoecL'*  He 
justifies  going  thus  far  by  a  reference  to  the  civil  law,  the 
English  chancery,  and  even  the  courts  of  common  law.  It 
seems  to  me  to  be  an  equitable  rule,  for  as  by  the  act  of  the 
court,  the  thing  on  which  the  lien  rested,  has  been  disposed  of 
and  taken  from  the  creditor  to  satisfy  a  prior  right  or  lien,  it 
is  just,  that  what  shall  remain,  after  that  prior  right  is  satisfied, 
should  be  appropriated  to  the  subsequent  claim  and  lien.  The 
judge  thought  that  the  advances  made  by  the  master  to  mari- 
ners, and  advances  for  necessaries  in  foreign  ports,  are  liens  on 
the  ship.  If  the  master  pays  demands,  which  were  a  lien  on 
the  ship,  he  represents  the  claimants,  and  the  lien  continues  on 
the  moneys  produced  by  the  sale  of  the  ship.  But  he  is  of 
opinion  that  he  could  not  award,  from  the  surplus,  the  money  due 
to  the  master  for  his  own  wages,  because  his  contract  is  clearly 
personal,  made  with  the  owners,  and  not  on  the  credit  of  the 
ship.  On  these  principles,  the  judge  declared  that  there  was 
no  foundation  for  the  claim  of  the  physician.  He  says;  ''if 
claims  or  liens  are  legally  attached  to  things  or  moneys  under 
the  cognisance,  or  within  the  jurisdiction  of  the  admiralty,  this 
court  has  power  to  decide  respecting  them.  But  it  does  not 
follow,  that  claims  independent  of  such  things,  or  moneys  pro- 
duced from  them,  and  mere  personal  demands  on  their  owners^ 
are  within  the  reason  of,  or  entitled  to,  the  remedy  prescribed 
by  this  principle."  The  physician  could  not  have  sued  in  the 
admiralty  for  his  demand,  which  is  personal  on  the  owners  of 
the  ship. 

In  the  case  of  Wolf  v.  Summers,  (2  Campbell,  632,)  Justice 
Lawrence  says;  ''  The  master  of  a  ship  has  certainly  no  lien 
on  the  passenger  himself,  or  the  clothes  which  he  is  actually 
wearing,  when  he  is  about  to  leave  the  vessel;  but  I  think  die 
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liea  does  extend  to  any  other  property  he  may  have  on  board. 
A  certain  sum  is  agreed  to  be  paid  for  carrying  the  man  and 
his  luggage." 

In  the  case  before  the  court,  the  claimant,  Captain  Baldwin, 
has  been  paid  for  carrying  the  goods  or  things,  which  have 
produced  the  money  in  court;  one  half  for  bringing  the  whole, 
according  to  his  contract  The  passage  of  the  men  has  no  con- 
nection, either  in  fact  or  in  law,  or  by  the  terms  of  his  contract, 
with  the  transportation  of  the  goods.  On  the  goods,  which 
have  been  sold  by  the  decree  of  this  court.  Captain  Baldwin  had 
DO  claim  of  any  sort  Their  freight  has  been  paid,  and  he  was 
bound  to  deliver  them  at  Philadelphia,  for  the  use  and  benefit 
of  the  owners,  as  their  property.  He  now  claims  the  proceeds^ 
not  for  any  demand  he  has  against  the  articles  or  the  owners 
of  the  articles,  but  for  the  passage  of  the  sailors,  to  whom  they 
did  not  belong,  and  with  whom  he  had  a  personal  contract  for 
bringing  them  to  the  United  States.  In  making  this  contract 
he  had  no  reliance  on,  he  gave  no  credit  to,  these  goods  or  their 
proceeds.  These  articles  would  not  have  been  answerable,  in 
the  bands  of  the  owners,  for  these  debts  of  the  sailors;  how  then 
can  they  be  so  here?  Captain  Baldwin  could  not,  on  any  prin- 
ciple or  in  any  shape,  have  proceeded  against  them  in  this  or 
any  other  court,  for  these  debts.  There  never  was  any  lien  on 
them  for  this  demand;  they  could  not  have  been  detained  from 
the  owners  on  this  account,  who,  on  paying  their  freight,  ac- 
cording to  the  contract,  would  have  received  them  clear  of  any 
other  charge  by  the  carrier. 

Nor  has  this  court  any  jurisdiction  to  try  and  determine  this 
demand.  It  is  strictly  a  personal  contract,  not  made  at  sea,  nor 
for  any  cause  cognizable  in  the  admiralty.  It  must  be  prose- 
cuted before  a  common  law  tribunal,  in  like  manner  as  any 
other  personal  contract  and  debt  It  is  true  the  money  now 
in  court  belongs  to  these  men,  by  virtue  of  the  decree  of  the 
court;  but  by  what  authority  can  I  undertake  to  pay  it  to  a  par- 
ticular creditor,  or  to  distribute  it  among  all  their  creditors? 
In  the  language  of  Judge  Peters,  I  should  soon  ^<  be  involved 
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in  many  difficulties  and  mistakes/'  by  assuming  this  office.    I 
must  try  the  case  of  every  creditor  preferring  a  claim. 

This  is  certainly  a  novel  case.  No  claim  like  the  present  has 
ever  before,  in  my  knowledge,  been  presented  to  a  court  of 
admiralty.  It  is  not  a  case  of  surplus  and  remnants,  in  which 
the  petitioner,  having  a  claim  against  the  defendant  in  this 
court,  asks  for  the  money,  which  shall  remain  after  satisf^^ing 
the  decree  of  the  court  in  favour  of  the  libellant;  such  creditor 
or  ))etitioner,  having  had  a  claim  or  lien  on  the  property,  from 
which  the  moneys  were  produced.  The  peculiar  feature  of  this 
case  is,  that  the  petitioner  does  not  ask  for  the  surplus  funds  of 
the  defendant,  but  for  the  money  which  has  been  ordered  and 
adjudged  to  be  paid  to  the  libellants.  It  is  not  a  case  of  sur- 
plus or  remnants  to  be  appropriated  in  favour  of  a  creditor,  hav- 
ing a  secondary  right  in  the  goods  sold,  but  an  application  to 
take  from  the  libellants  the  money  which  has  been  decreed  to 
them,  and  appropriate  it  to  the  payment  of  one  who  claims  to 
be  their  creditor.  This  is  going  far  beyond  any  case  of  sur- 
plus and  remnants,  and  has  never,  I  believe,  been  attempted 
by  any  court  of  admiralty,  which,  in  so  doing,  would  try  a 
cause  collaterally,  of  which  directly  it  could  have  no  jurisdic- 
tion. 

As  far  as  this  power  of  distributing  surplus  funds  has  been 
exercised  by  the  court,  I  am  willing  to  continue  it,  hut  I  have 
no  disposition  to  carry  it  further. 

I  must  dismiss  tlie  claim  of  Captain  Baldwin,  although  I 
should  have  been  pleased  to  have  done  otherwise,  as  it  appears 
to  me  to  be  just  and  moderate,  and  the  objection  to  it  altogether 
without  equity  or  good  reason. 

Decree.  That  the  wages  of  the  libellants  be  allowed,  to 
be  paid  according  to  a  settlement  agreed  on  by  counsel ;  and 
that  the  claims  of  Samuel  Baldwin  and  Constant  Frebkan 
be  dismissed  with  costs. 
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Joseph  Pool 
John  Wblsh,  ownsb  of  the  bhio  Juniata. 

1.  Hie  fwyBMiit  of  three  months'  wagee,  under  the  aet  of  S8th  Febmuy,  1809^ 
is  cnnfhMwi  to  cues  of  the  Toliintary  di8chsr|re  of  seunen  in  a  foreign  port 

51.  Wben  a  Toyage  is  broken  np  without  necessity  in  a  foreign  port,  and  the 
seamen  are  discharged,  without  payment  to  the  eonsnl  of  the  three  months* 
wages  reqmied  by  the  act  of  S8th  February,  1803,  the  court  wil],  on  a  tibel 
of  the  seanMB,  oompel  the  owner  to  paj  the  three  months'  wages,  two  thirds 
to  the  seamen,  and  the  other  third  for  the  nse  of  the  United  States. 

3.  It  ma/  be  doubted,  bowcYer,  whether  the  intention  of  congress  was  to  require 
or  permit  the  payment  to  be  made,  elsewhere  than  to  the  consul  at  the  port  of 


On  the  18th  June,  1829,  the  libellant  shipped  at  Philadel- 
phia as  a  seaman  on  board  the  brig  Juniata,  bound  to  Antwerp 
and  thence  to  Cadiz,  his  wages  being  fourteen  dollars  a  month. 
On  the  4th  August,  the  vessel,  having  left  Antwerp,  encoun- 
tered a  gale  by  which  she  was  driven  ashore,  near  Flushing. 
While  lying  there,  the  mainmast  was  cut  away,  and  the  vessel 
continued  for  some  days  embedded  in  the  sand.  A  survey  was 
made  by  two  captains  of  American  vessels  then  at  Flushing, 
who  decided  that  <<  the  expense  of  getting  her  off,  and  the  ne- 
cessary repairing,  would  amount  to  more  than  the  value  of  the 
25 
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vessel  after  being  so  repaired."  On  the  15th  August,  she  was, 
however,  got  off,  and  proceeded  to  Antwerp,  a  distance  of 
seventy  miles,  where  she  arrived  on  the  17th.  After  a  fresh 
examination,  the  captain  determined  to  abandon  the  voyage  on 
account  of  the  state  of  the  vessel,  although  no  new  survey  ap- 
pears to  have  been  made.  He  informed  the  sailors  of  this  de- 
termination, and  advised  them  to  ship  on  board  of  another 
vessel.  The  American  consul  also  offered  to  provide  passages 
for  them  to  the  United  States,  in  American  vessels,  they 
doing  duty  on  board  of  them.  This  was  not  accepted  by 
the  libellant,  and  some  of  the  rest  of  the  crew,  who  demanded 
the  two  months'  pay  allowed  by  law  on  the  discharge  of  an 
American  seaman  in  a  foreign  port  On  the  refusal  of  such 
payment,  and  the  sale  of  the  hull  and  spars  of  the  vessel  in 
their  damaged  state,  which  occurred  soon  after,  the  libellant 
returned  by  way  of  England  to  the  United  States. 

On  the  19th  March,  1830,  the  libel  of  the  libellant  was  filed, 
claiming  from  the  respondent,  as  owner  of  the  brig,  three 
months'  wages,  two  thirds  thereof  to  be  paid  to  himself  and 
the  other  third  to  remain  for  the  use  of  the  United  States. 
The  answer  of  the  respondent  denied  his  liability,  on  the 
ground  that  the  discharge  of  the  libellant  at  Antwerp  was  not 
voluntary,  but  resulted  from  unavoidable  necessity,  the  brig 
not  being  in  a  capacity  to  perform  the  residue  of  her  voyage. 

On  the  31st  December,  1830,  the  case  came  on  to  be  heard 
before  Judge  Hopkinson.  Evidence  was  offered  by  the  re- 
spondent to  prove  that  the  vessel  was  so  much  injured  as  to  be 
unworthy  of  repair,  and  that  the  voyage  was  abandoned  fimn 
necessity.  The  libellant,  on  the  other  hand,  produced  testi- 
mony to  show  that,  in  fsict,  the  injury  by  reason  of  her  run- 
ning ashore,  might  have  been  repaired,  at  comparatively  small 
expense,  on  her  return  to  Antwerp;  and  that,  therefore,  the 
abandonment  of  the  voyage,  and  discharge  of  the  crew,  were 
not  absolutely  necessary. 

The  case  was  argued  by  Broom  for  the  libellant,  and  Ginr- 
NELii  for  the  respondent 
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Broom  for  the  libellant 

The  claim  of  the  libellant  is  founded  on  the  third  section  of 
the  act  of  28th  February,  1803,  which  provides,  that  whenr 
ever  a  veasel  belonging  to  a  citizen  of  the  United  States,  is  sold 
in  A  foreign  country,  and  her  company  discharged,  or  when  a 
seaman  who  is  a  citizen  of  the  United  States,  is  discharged  with 
his  own  consent  in  a  foreign  country,  the  master  must  exhibit 
to  the  consul  the  certified  list  of  his  ship's  company,  and  pay 
to  the  consul  for  every  seaman  desijpuited  on  the  list  as  a  citi- 
zen of  the  United  States,  and  so  discharged,  three  months'  pay 
above  his  wages  due,  two  thirds  of  which  the  consul  is  to  pay 
to  the  seaman  on  his  engagement  on  board  of  any  vessel  to  re* 
turn  to  the  United  States,  and  the  other  third  he  is  to  retain 
for  the  fund  for  the  maintenance  of  destitute  American  seamen. 
It  is  not  denied  that  the  libellant  was  4i<'charged,  and  no  three 
months'  wages  paid.  Does  the  respondent  establish  a  sufficient 
legal  reason  for  their  not  being  paid?  If  the  necessity  of  the 
discharge  can  ever  afford  one,  it  must  at  all  events  be  necessity 
of  the  most  urgent  kind;  not  such  as  will  enable  a  merchant, 
denrous  of  changing  his  voyage,  to  get  rid  of  his  seamen  with- 
out expense.  He  must  have  no  option.  His  vessel  must  be  a 
wreck.  If  he  can  repair  her  he  must  do  so;  or  if  he  does  i^ot 
choose,  he  must  provide  for  his  seamen,  who  are  thrown  ashore 
destitute,  by  a  contrary  det^mination.  If  he  is  bound,  as  he 
undoubtedly  is,  when  his  vessel  is  damaged,  to  send  on  the 
cargo  to  its  place  of  destination;  so  is  he  bound  to  provide,  in 
the  manner  the  law  has  pointed  out,  for  the  future  wel£eire  of 
his  crew,  with  whom  his  contract  has  been  suddenly  broken. 
But  does  the  law  admit  even  the  absolute  necessity  of  abandon- 
ing the  voyage,  to  be  a  ground  for  discharging  the  seamen 
without  any  future  provision?  A  previous  section  seems 
to  designate  the  only  circumstances  under  which  a  captain  is 
allowed  to  leave  a  seaman,  without  such  provision,  in  a 
foreign  country,  and  they  are  when  he  dies,  absconds,  or  is 
forcibly  impressed  into  other  service.  It  does  not  include  the 
abandonment  of  the  voyage,  even  when  caused  by  necessity. 
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because  it  was  intended  that  a  provision  for  such  an  event 
should  always  be  made.  The  owner  is  to  calculate  for  it  ex- 
actly as  for  the  other  expenses  of  his  voyage;  it  is  as  mudi 
part  of  them  as  are  the  wages  stated  in  the  shipping  artidesL 
It  is  not  to  be  r^arded  as  a  penalty  for  a  de&nlt,  but  a  contri- 
bution incident  to  navigation.  It  may  be  further  obeervedy  Aat 
although  the  act  of  congress  declares  that  the  three  months' 
wages  shall  be  paid  by  the  mast^,  and  to  the  consul,  yet,  that 
if  they  are  not  so  paid,  and  the  master  has  returned,  they  may 
be  recovered  here  from  the  owner,  or  they  will  be  entirely  lost, 
and  the  law  violated  with  impunity.  2  Story's  Laws,  88S. 
884.  Abbot  Ship.  146. 240.  Emerson  v.  Rowland,  1  Mason, 
45.  Spurr  v.  Pearson,  1  Mason,  104.  Orne  v.  Townsend,  4 
Mason,  541.  Kimball  v.  Tucker,  10  Mass.  Rep.  192.  Reid  v. 
Darby,  10  East,  143.    Sheriff  v.  Potts,  5  Espinasse,  96. 

Gbinvbll  for  the  respondent 

When  this  libellant  was  discharged,  the  captain  and  the  con- 
sul took  every  means  to  procure  for  him  a  speedy  return  to  his 
own  country.    His  discharge  was  the  result  of  a  miafortone, 
not  of  any  unjust  or  unkind  act    He  has  arrived  safely  here. 
Is  the  owner  of  the  vessel,  who  has  already  lost  so  much,  to 
pay  this  additional  charge,  namely,  forty-two  dollars  for  eveiy 
seaman,  whom  nothing  but  shipwreck,  the  act  of  (iod,  pre- 
vented him  from  longer  protecting?   If  so,  the  jMrovisioa  of  the 
law  must  be  unquestionable.    But  it  is  not    1.  It  does  not  ex* 
tend  to  the  owner,  but  is  confined  to  the  master;  the  payment 
is  to  be  made  by  him,  and  properly  so,  for  he  is  the  person 
who  discharges  the  seamen,  his  is  the  act  which  makes  tbe 
payment  necessary,  it  is  one  over  which  the  owner  has  no  con- 
trol.   2.  It  provides  that  the  payment  is  to  be  made  to  the  con- 
sul, not  to  the  seaman.    It  is  part  of  a  general  system  by  which 
funds  are  provided  abroad  for  destitute  seamen.     If  the  master 
neglected  his  duty,  it  was  the  fault  of  the  consul,  who  could 
have  compelled  its  performance  on  the  spot    If  the  master  and 
the  consul  both  omitted  to  comply  with,  or  enforce  the  law,  the 
owner  here,  who  did  not  cause,  and  could  not  prevent  such 
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omiflaioD,  is  not  to  be  punished.  3.  It  never  was  intended  to 
apply  to  a  case  like  this.  The  law  regards  only  cases  of  volun- 
tary discharge;  this  was  involuntary,  owing  to  the  inability  of 
the  vessel  to  perform  the  voyage.  Two  events  are  provided 
ficM*,  the  sale  of  an  American  vessel  in  a  foreign  port,  and  the 
discharge  abroad  of  an  American  seaman  with  his  own  consent; 
in  these  cases,  and  in  these  only,  the  law  interposes  to  protect 
the  seaman  from  his  own  imprudence.  To  exact  additional 
sams  of  money  from  an  American  merchant  who  bad  already 
lost  his  vessel  by  shipwreck,  never  was  contemplated;  to  make 
him  pay  additional  wages,  when  all  his  freight,  the  mother  of 
wages,  was  lost,  never  was  intended.  Now  the  evidence  is 
conclusive,  to  show  that  this  was  not  <<  a  sale  of  the  vessel," 
for  she  had  become  a  mere  wreck;  nor  was  it  a  discharge  of  the 
libellant  <<with  his  own  consent,"  for  he  refiised  the  terms 
ofiered  by  the  master  and  consul.  It  was  in  fact  a  termination 
of  the  contract  by  sheer  and  absolute  necessity;  by  an  act  of 
providence,  which  no  human  prudence  could  foresee  or  pre- 
vent Abbot  Ship.  444.  The  Saratoga,  2  Gallison,  164,  181. 
The  United  States  v.  Mitchell,  2  Washington,  478.  Ogden  v. 
Orr,  12  Johnson,  143.  Van  Beuren  v.  Wilson,  9  Cowen,  158. 
Hamilton  v.  Mendes,  2  Burrow,  1198.  1209. 

Judge  HopKiKSOK  delivered  the  following  opinion: 
By  the  third  section  of  the  act  of  congress  of  28th  February, 
1803,  (2  Story's  Laws,  883,)  it  is  enacted  ^'that  whenever  a 
ship  or  vessel  belonging  to  a  citizen  of  the  United  States  shall 
be  sold  in  a  foreign  country,  and  her  company  discharged;  or 
when  a  seaman  or  mariner,  a  citizen  of  the  United  States,  shall, 
with  his  own  consent,  be  discharged  in  a  foreign  country,  it 
shall  be  the  duty  of  the  master  to  produce  to  the  consul,  the  list 
of  the  ship's  company,"  and  "  to  pay  to  such  consul,  for  every 
seaman  three  months'  pay  over  and  above  the  wages  which  may 
be  due  him;  two  thirds  thereof  to  be  paid  by  such  consul  to 
each  seaman  or  mariner  so  discharged,  upon  his  engagement  on 
board  of  any  vessel  to  return  to  the  United  States,  and  the  other 
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remaining  third  to  be  retained  to  creale  the  fund"  therein 
named. 

The  object  and  policy  of  this  enactment  seems  to  be,  not  only 
to  provide  the  means  of  the  return  of  every  American  seaman 
to  the  United  States,  but  to  induce  him  to  return,  by  making 
his  engagement  on  board  of  a  vessel  to  return  to  the  United 
States,  a  condition  upon  which  he  is  to  receive  his  two  thirds 
of  the  three  months'  wages  paid  to  the  consuL  By  the  plain 
terms  of  the  law,  too,  this  money  is  to  be  paid  by  the  master  to 
the  consul  in  the  foreign  port,  who  is  made  the  trustee  or  agent 
of  the  United  States,  as  to  one  third  part  of  the  amount  paid  to 
him,  and  of  the  seaman  as  to  the  other  two  thirds;  and  it  is  his 
duty  to  account  to  each  of  these  parties  for  their  respective 
proportions.  It  is  also  to  be  observed,  that  the  part  reserved  for 
the  United  States  is  appropriated,  by  the  act,  to  the  <<  purpose 
of  creating  a  fund  for  Uie  payment  of  the  passages  of  seamen  or 
mariners,  citizens  of  the  United  States,  who  may  be  desirous 
of  returning  to  the  United  States,  and  for  the  maintenance  of 
American  seamen  who  may  be  destitute,  and  may  be  in  a 
foreign  port"  The  act  further  directs,  that  the  sums  thus  re- 
tained for  this  fund,  shall  be  accounted  for  with  the  treasury 
every  aix  months. 

Thus  it  would  seem,  that  not  only  the  terms  of  the  law,  but 
the  objects  to  be  attained  by  it,  to  wit,  the  return  of  American 
seamen  to  their  country,  and  their  maintenance  when  found 
destitute  in  a  foreign  port,  all  require  that  this  money  shall  be 
paid  to  the  consul  in  the  foreign  port,  where  the  seaman  is  dis- 
charged, and  that  no  other  payment  or  obligation  to  pay  is  re- 
cognised or  created  by  the  act 

I  confess  that  this  would  be  my  opinion  if  the  question  came 
up  in  this  case  for  the  first  time,  and  of  course  I  should  cpo- 
sider  that  no  recovery  of  this  additional  sum  could  be  had, 
either  from  the  master  or  the  owner  of  a  vessel  here.  The 
court  would  make  itself  a  volunteer  unauthorised  trustee  of  t 
public  fund,  without  any  legal  direction  for  the  disposition  of 
it    The  case  of  Emerson  v.  Rowland  (I  Mason  45,)  reported 
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and  recognised  in  Judge  Story's  edition  of  Abbot  on  Shipping, 
(page  146,)  has  been  cited  to  prove  the  right  of  recovery  here 
from  the  owners  of  the  vessel.     It  was  a  suit  in  the  admi- 
ralty against  the  owners  of  a  ship  for  subtraction  of  wages. 
The  facts  were  that  the  seaman  was  shipped  at  Norfolk  on  a 
voyage  to  Liverpool,  and  thence  to  one  or  more  ports  in  Eu- 
rope, and  back  to  the  United  States.     She  arrived  at  Liverpool, 
and  sailed  for  Archangel,  and  while  on  that  voyage  was  captured 
by  a  Danish  cutter.    The  ship  was  finally  restored;  but  ten 
days  before  the  restoration,  the  captain  discharged  all  his  crew, 
under  the  pretence  that  they  refused  to  remain  any  longer, 
and  either  had  deserted  or  intended  to  desert    The  ship  did  not 
pursue  her  voyage  to  Archangel,  under  the  pretence  that  a 
suitable  crew  could  not  be  obtained.     She  took  in  a  cargo  and 
went  to  Ireland,  and  thence  to  Liverpool,  and  from  thence  re- 
turned to  the  United  States.    The  libellant  received  his  dis- 
fiharge  with  the  rest  of  the  crew  in  Denmark,  and  the  captain 
gave  him  a  due  bill  for  the  amount  of  his  wages  up  to  that  time. 
The  claim  was  for  wages  to  the  time  of  the  actual  return  of  the 
ship  to  the  United  States,  which  was  the  termination  of  the 
voyage  described  in  the  articles.    On  the  other  side  it  was  con- 
tended that  the  seaman  was  entitled  to  wages  only  to  the  time 
of  his  discharge.    By  this  statement  of  the  case,  it  appears  that 
no  question  under  the  act  of  congress  of  28th  February,  1803, 
was  involved  in  it   Nothing  was  demanded  under  that  act;  the 
circumstances  did  not  bring  it  within  the  act     It  does  not  ap- 
pear that  the  seaman  was  discharged  by  his  own  consent     It 
is  said  that  the  captain  discharged  the  crew  under  the  pretence 
that  they  would  desert    The  expression  implies  that  this  was 
not  the  real  cause,  and  without  it  there  is  no  pretence  of  any 
eonsent  on  the  part  of  the  seamen  to  their  discharge.    This 
chai^  of  insubordination,  at  least  so  far  as  it  concerned  the 
libellant,  was  repudiated  by  the  certificate  given  by  the  captain 
at  the  time  of  his  discharge,  in  which  he  speaks  with  approba- 
tion of  his  conduct,  and  states  that  he  has  been  captured,  and 
was  under  the  necessity  of  discharging  him.    This  necessity  in 
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the  common  undersUndiQg  of  the  language,  would  be  reSeired 
to  the  capture^  and  not  to  any  menace  of  deaertion  on  the  ptrt 
of  the  seaman.  In  this  respect,  therefore,  that  caae  did  not  &11 
under  the  provisions  of  the  act  of  congress;  nor  did  the  daim 
of  the  libellant  so  consider  it  The  three  months'  additional 
wages  were  not  demanded,  but  only  what  was  considered  to  be 
due  under,  and  by  virtue  of  the  contract,  to  wit,  full  wage>  to 
the  end  of  the  voyage. 

On  the  conclusion  of  the  argument  by  the  counsel  of  the 
parties.  Judge  Story,  before  he  decided  the  ease,  which  he  re- 
served for  further  consideration,  threw  out  this  observation ;  «<  In 
future,  where  seamen  are  discharged  in  a  foreign  port,  I  shall 
decree  against  the  owners  the  whole  of  the  three  months'  wagei^ 
authorised  and  required  to  be  paid  by  the  statute  of  28th  Feb- 
ruary, 1803.  The  practice  has  heretofore  been  to  allow  only 
the  two  months'  wages  which  belong  to  the  mariner.  But  the 
owner  ought  not  to  be  in  a  better  situation  than  if  he  had  com- 
plied with  the  terms  of  the  law;  and  it  is  the  duty  of  the  court  to 
see  that  it  is  enforced.  The  additional  month's  wi^os  will  not, 
however,  be  paid  over  to  the  mariner,  but  retained  in  the  r^istry 
for  the  use  of  the  United  States,  to  be  applied  according  to  the 
regulations  of  the  statute."  There  is  certainly  not  the  caotioos 
discrimination  in  the  terms  of  this  declaration,  struck  off  in  the 
course  of  a  trial,  which  characterises  the  deliberate  opinions  of 
this  learned  judge.  He  says,  <<  whenever  a  seaman  is  dis- 
charged in  a  foreign  port,"  he  wiU  give  the  additional  three 
months'  wages,  two  of  them  to  the  seaman,  and  the  third  to  the 
United  States.  But  assuredly  he  would  inquire  whether  the 
discharge  is  such  a  one  as  is  expressly  described  in  the  act  of 
congress;  that  is,  <<  with  the  consent  of  the  seaman."  He  would 
not,  as  his  language  imports,  in  every  case  of  a  discharge  in  a 
foreign  port,  without  inquiry  for  what  cause  it  was  done,  apply 
the  remedy  of  the  act  of  congress,  which  is  given  only  to  a 
discharge  of  a  specified  description,  leaving  the  seaman  to  his 
ordinary  rights  and  remedies  for  a  discbarge  of  another  de- 
scription.   The  judge  says,  that  in  a  fiiture  case  he  would  so 
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decree;  but  no  such  decree  appears  to  have  been  made  by  him, 
unless  it  may  be  found  in  the  manusoript  case  in  the  Massachu- 
setts circuit  court,  referred  to  in  Abbot  on  Shipping,  but  not' 
reported.  In  a  note  to  his  last^ition  of  that  work  (page  443,) 
the  judge  again  repeats  his  opinion,  or  declaration,  made  in  the 
case  of  Emerson  v.  Rowland.  He  adds;  **  but  it  has  been  de* 
eided  that  a  seaman  cannot  recover,  in  a  suit  at  common  law, 
the  whole  or  any  part;"  and  he  cites  the  case  of  Ogden  v.  Orr, 
(12  Johnson,  143.)  Before  I  turn  to  that  case  I  will  remark, 
that  I  presume  there  can  be  no  difference  between  the  duty  of 
a  common  law  and  an  admiralty  court,  in  the  construction  of 
an  act  of  congress.  The  object  of  both  courts  must  be  the 
same,  to  understand  the  law  truly,  as  it  was  intended  by  the 
legislature,  and  to  execute  it  according  to  that  understanding. 

Tie  case  of  Ogden  v.  Orr,  in  the  supreme  court  of  New  York, 
was  an  action  of  assumpsit,  for  wages  claimed  by  the  plaintiff, 
as  a  seaman,  and  also  for  a  breach  of  the  shipping  articles.  The 
plaintiff  had  been  discharged  from  the  ship  at  Lisbon,  and  his 
demand  was  founded  on  the  act  of  congress  we  have  referred 
to.  The  plaintiff  had  left  the  vessel  voluntarily,  and  with  the 
master's  conseut,  and  had  received  his  wages  to  the  time  of  his 
discharge.  The  inferior  court  had  given  judgment  for  the 
plaintiff;  but  the  supreme  court  thought  there  was  an  error  in 
the  construction  of  the  act  of  congress.  After  reciting  the  sta- 
tute, the  court  proceeds;  ^^  Assuming  that  the  plaintiff  below 
was  discharged  with  his  own  consent,  the  question  is,  whether 
he  can  maintain  an  action  for  his  two  thirds  of  the  three  months' 
wages  required,  in  such  cases,  to  be  paid  by  the  master.  The  act 
directs  it  to  be  paid  to  the  consul ;  it  creates  no  obligation  on  the 
master  to  pay  it  to  the  seaman ;  and  the  policy  of  the  law  seems  to 
have  been,  that  the  money  shall  pass  through  the  hands  of  the 
consul,  who  is  made,  in  some  measure,  the  guardian  of  American 
seamen  in  foreign  parts,  for  the  purpose  of  protecting  their 
rights^  and  relieving  their  wants.  This  three  months'  pay  was 
intended  as  a  kind  of  penalty,  and  to  create  a  fund  for  a  benevo- 
lent purpose.  It '*is  likewise  taking  from  the  consul  a  com- 
26 
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miasioa  to  which  he  is  eotitled  by  the  act  Besides,  this  is  a 
suit  against  the  owner,  and  not  against  the  master  of  the  res- 
seL"  This  judgment  of  the  supreme  oourt  of  New  York  was 
rendered  in  January,  1615;  the  dictum  of  Judge  Story  was  de- 
livered in  May,  1816.  It  is  probable  that  the  case  of  Og^den  ▼. 
Orr  was  not  then  known  to  the  circuit  court  of  Massachusetts. 
It  does  not  appear  to  have  been  noticed  either  by  the  counsel  or 
the  court;  and  the  volume  containing  it  was  not  published  until 
some  time  in  1816. 

With  these  views  of  the  subject  it  would  be  my  duty  to  dis- 
miss this  libel,  if  the  case  did  not  present  itself  to  the  oooit 
under  the  protection  of  a  judge  who  is  entitled  to  hi^  respect 
from  every  court,  and  especially  upon  a  question  of  the  de- 
scription of  that  now  under  consideration.  I  am  always  un- 
willing to  disturb  such  opinions,  although  they  do  not  come  in 
the  shape  or  with  the  authority  of  judicial  judgments.  It  is 
very  desirable  that  an  uniformity  of  decision,  particularly  on 
the  construction  of  acts  of  congress,  should  prevail  in  the  courts 
of  the  United  States;  and  to  this  object  1  would  yield  much  of 
my  own  opinions.  If  the  dictum  of  Judge  Story  may  be  thought 
to  have  been  hastily  thrown  out,  yet  we  find  he  holds  to  it  in 
the  notes  in  his  edition  of  Abbot  on  Shipping,  already  cited, 
(pages  145  and  443.)  I  cannot  but  hesitate  to  oppose  myself 
without  a  more  deliberate  examination  of  the  question,  to  this 
learned  and  enlightened  judge,  and  therefore  have  reluctantly 
determined  to  sustain  this  suit;  but,  at  the  same  time,  I  shall 
not  hold  myself  to  be  bound  by  this  decree,  if  at  any  future 
time,  on  a  more  full  argument,  or  by  my  own  more  mature 
deliberation,  I  shall  find  my  own  impressions  of  the  law  to 
become  deeper  and  stronger. 

As  to  the  facts  of  the  case,  it  is  clear  to  me  that  no  such 
necessity  existed  for  breaking  up  the  voyage  and  discharging 
the  crew,  as  will  take  froAi  it  the  character  of  voluntary  dis- 
charge. The  vessel  was  not  greatly  damaged  by  going  on 
shore;  or,  certainly  not  so  much  so  but  that  she  might  have 
readily  been  put  in  a  condition  to  proceed  on  her  voyage- 
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Dbcssb.  That  the  three  months'  wages  be  paid  by  the 
respondent;  two  thirds  thereof  to  be  paid  to  the  libellant,  Joseph 
Pool.,  and  one  third  for  the  use  of  the  United  States,  with  costs. 


Gabriel  Smith 

v. 

The  Sloop  Peein,  David  David  how  Master. 

A  ooDtnet  for  wages  on  a  voyage  between  ports  of  adjoining  states  and  on  the 
tide  water  of  a  river  or  bay,  is  witliin  the  jurisdiction  of  the  District  Goort, 
and  may  be  enfivoed  by  a  suit  m  nm  in  the  admiralty. 

Ih  the  month  of  March,  1829,  Grabriel  Smith  shipped  as 
steward  on  board  the  sloop  Pekin,  to  perform  a  voyage  from 
the  port  of  Smyrna  in  the  state  of  Delaware,  to  Brandywine, 
Wilmington,  and  Philadelphia,  and  thence  to  run  to  and  fro  at 
the  wages  of  eight  dollars  and  fifty  cents  a  month.  Under  this 
eontract  he  continued  performing  the  voyage  referred  to,  until 
the  month  of  December  following.  At  that  time  being  at 
the  port  of  Smyrna,  where  the  sloop  was  moored,  and  the  cargo 
unladen,  Gabriel  Smith  was  discharged  from  the  vessel  by  the 
master,  without  payment  of  the  wages  then  due  to  him. 

On  the  23d  December,  1830,  the  vessel  being  in  the  port  of 
Philadelphia,  Gabriel  Smith  filed  his  libel  in  this  court  against 
her,  in  order  to  recover  the  wages  thus  due;  praying  process 
of  attachment,  and  also  for  the  condemnation  and  sale  of  the 
vessel,  her  tackle,  apparel,  and  furniture. 

..On  the  7th  January,  1831,  Jacob  Raymond,  owner  of  the 
sloop,  for  plea  to  the  said  libel  set  forth,  ''that  the  said  sloop 
at  the  time  when  the  libellant  shipped  on  board  of  her,  was  not 
destined  or  bound  for,  nor  has  ever  proceeded  on  any  voyage 
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on  the  high  seas  or  within  the  jurisdiction  of  this  court,  bat 
then  was  and  ever  had  been  employed  as  a  river  eraft,  in  plying 
to  and  fro  between  Smyrna,  in  the  state  of  Delaware,  Bnody- 
wine  in  the  same  state,  and  Philadelphia,  in  the  state  of  Penn- 
sylvania, being  an  adjoining  state,  and  that  the  sloop  is  of  less 
than  fifty  tons  burthen.  That  by  the  laws  of  the  United 
States  it  doth  not  pertain  to  this  honourable  court,  nor  is  it 
within  their  cognisance  to  interfere  or  hold  plea  respecting  the 
claim  of  the  said  libellant'' 

On  the  28th  January,  1831,  the  case  came  on  to  be  heard 
before  Judge  Hopeinson  on  these  pleadings.  It  was  argued 
by  1.  NoRRis  for  the  libellant,  and  Lowber  for  the  respondent 

I.  NoRRis  for  the  libellant 

The  question  is,  whether  a  vessel  running  on  tide  waters, 
from  a  port  in  one  state  to  a  port  in  another  state,  is  subject  to 
the  admiralty  jurisdiction.  The  ninth  section  of  the  act  of 
congress  of  24th  September,  1789,  gives  jurisdiction  to  this 
court,  '<  of  all  civil  causes  of  admiralty  and  maritime  juri8dl^ 
tion."  A  suit  for  a  seaman's  wages  is  such  a  civil  cause.  Ship- 
wrights are  entitled  to  admiralty  process;  and  so  are  seamen 
for  services  even  if  not  done  at  sea.  This  cause  of  action, 
therefore,  is  one  coming  within  the  jurisdiction  of  this  court 
So  also  is  the  place  where  it  occurred.  Admiralty  jurifldicdon 
extends  over  all  places  where  the  tide  ebbs  and  flows;  and  this 
gives  jurisdiction  rather  than  the  nature  of  the  contract  Nan- 
gable  rivers,  where  the  tide  ebbs  and  flows,  fall  within  these 
limits.  A  coasting  voyage  from  one  port  to  another  of  the 
same  country  is  also  within  them,  as  much  as  if  it  had  been  on 
the  high  seas.  All  coasting  voyages  must  be  excluded  from 
this  jurisdiction  or  all  admitted;  it  is  impossible  to  draw  any 
line  between  those  that  are  in  the  tide  rivers  and  bays,  and 
those  that  are  along  the  open  coast  1  Story's  Laws,  56, 105. 
Abbot's  Ship.  108,  476.  I  Holt's  Ship.  463.  United  Stotefl 
V.  The  Sally,  2  Cranch,  406.  United  States  v.  The  Betsey, 
4  Cranch,  443.  Gibbons  v.  Ogden,  9  Wheaton,  195.  Steam- 
boat Thomas  Jefierson,  10  Wheaton,  428.     The  Jerusalem, 
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2  CUUiaon,  347.  De  Loyio  v.  Boit,  2  Gallison,  437,  471. 
Stevens  y.  The  Sandwich|  1  Peters  Ad.  Dec  d33.  Shuster 
▼.  Ash,  11  Serg.  &  Raw.  90.  Hook  v.  MoretOQ,  1  Lord  Ray- 
mond, 897.    Mills  v.  Gregory,  Sayer,  127. 

LiowBSK  for  the  respondent 

The  jurisdiction  claimed  is  lai^r  than  was  ever  before  pre- 
tended for  an  admiralty  court  In  its  practical  effects,  it  will, 
if  sustained,  lead  to  great  inconvenience  and  manifest  absurdi- 
ties. It  will  embrace  all  ferry  boats,  plying  across  the  Dela- 
ware between  Pennsylvania  and  New  Jersey;  it  will  include 
the  coal  boats,  and  other  craft  of  that  sort,  navigating  the  Schuyl- 
kill. 

The  real  question  is,  whether  or  not  this  contract  is  a  mari- 
time contract  It  is  not  such  a  one  as  maritime  courts  have 
hitherto  claimed  control  over.  No  court  of  admiralty  has  ever 
yet  assumed  a  jurisdiction  over  wages  for  a  voyage  from  one 
port  to  another  in  the  same  country,  unless^  in  performing  the 
voyage,  the  vessel  went  to  sea,  or  passed  along  the  coast  out  at 
sea.  A  voyage  from  Philadelphia  to  the  state  of  Delaware,  is 
certainly  not  a  foreign  voyage;  it  is  not  so  as  to  matters  of 
commerce  and  it/regulations;  nor  is  it  so  as  to  the  contracts 
necessarily  made  for  its  prosecution.  Sergeant  Const  Law, 
199.  Abbof  8  Ship.  476, 542.  1  Holt's  Ship.  438.  Parry  v.  The 
P^gy,  2  Brown,  Civ.  &  Ad.  Law,  533.  De  Lovio  v.  Boit, 
2  Gallison,  406.    Plumer  v.  Webb,  4  Mason,  380. 

I.  NoBRis  for  the  libellant  in  reply. 

A  service  performed  in  a  bay  or  navigable  tide  river  is  a  mari- 
time service,  and  certainly  in  England  it  has  been  decided  that 
seamen  may  sue  for  wages  for  such  service,  in  the  admiralty 
courts,  especially  when  the  voyage  is  a  coasting  voyage.  The 
act  of  congress,  of  16th  July,  1790,  is  not  applicable  to  coasters; 
it  alludes  only  to  foreign  voyages,  or  those  from  one  state  to 
another,  other  than  adjoining  states.  The  district  courts  of  the 
United  States  possess  the  jurisdiction  of  admiralty  courts  to  the 
fullest  extend  and  if  this  case  would  fall  within  it  as  exercised 
by  them  abroad,  it  is  within  it  as  authorised  here.     The  refer- 
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ence  to  feiry  boato  does  not  apply ,  because  they  are  not  engaged 
in  a  maritime  service;  theirs  is  not  a  maritime  contract.  Coiit* 
ing  Teasels  pay  hospital  money  by  the  act  of  16th  July,  179^ 
and  seamen  on  such  Toyages  are  in  all  respects  on  a  footing 
with  those  engaged  in  foreign  voyages;  they  should,  thefeibre, 
enjoy  all  the  same  privileges.  1  Story's  Laws,  554.  Jea- 
nings  V.  Carson,  1  Peters  Ad.  Dec  10.  Oardner  t.  The  New 
Jersey,  1  Peters  Ad.  Dec  223. 

Judge  HoPKiKsoir  overruled  the  plea  to  the  jurisdiction. 
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Samuei.  Goldsmith,  mastbk  of  thx  bbio  Akn  and  Lhah. 

1.  Where  a  vwmI  «mvee  at  the  last  port  of  ddiTery  and  ia  moored  at  theivhart 
if  a  naman  leavee  her  before  the  diicharge  of  the  oaigo,  a  deduotion  ftom  hia 
wages  is  aDowed,  bat  not  a  fbrfeitnre  of  the  whole. 

S.  To  sabject  a  seaman  to  the  forfeiture  of  his  wages  acoording  to  the  provisions 
of  the  aet  of  90th  July,  1790,  the  entry  in  the  log  book  ib  indispenaaUe,  al- 
tfaougfa  tha  absence  was  permanent,  and  although  it  oocurred  after  the  ressel 
arriTed  at  the  htft  port  of  deliTerj. 

On  the  15th  July,  1831,  this  case  was  argued  by  Grinnsll 
for  the  libellant,  and  Newcomb  for  the  respondent 

On  the  22d  July,  Judge  Hofkinson  delivered  the  following 
opinion: 

The  important  facts  of  this  case  are  these.  The  libellant, 
Thomas  Knagg,  on  the  3d  March  last,  shipped  at  Philadelphia, 
as  a  mariner  on  board  the  brig  Ann  and  Leah,  on  a  voyage 
from  Philadelphia  to  Attakapas,  in  the  state  of  Louisiana,  and 
back  to  Philadelphia,  at  the  wages  of  fourteen  dollars  a  month. 
He  performed  the  voyage,  not  without  some  exceptions  to  his 
qualifications,  but  doing  his  duty  as  a  mariner  <^  as  well  as  com- 
mon.'' The  brig  returned  to  Philadelphia  on  the  26th  June, 
where  she  has  since  discharged  and  delivered  her  cargo.    On 
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her  arrival  she  was  made  fast  to  another  Tessel,  lying  at  the 
wharf,  the  brig  being  at  that  time  unable  to  get  in.  After  she 
was  thus  fastened,  with  sufficient  safety,  the  libellant,  being  in 
a  state  of  intoxication,  went  on  shore,  or  was  put  on  shore  by 
the  captain,  who  directed  him  to  go  to  a  boarding  house,  as  the 
rest  of  the  crew  had  done,  but  with  no  intention  of  discharging 
him,  or  giving  him  permission  to  leave  the  brig  until  she  wu 
brought  along  side  of  the  wharf  and  unladened.  He  did  not 
return  to  the  brig,  nor  give  any  assistance  in  dischai^ng  her 
cargo. 

The  libellant  now  claims  his  full  wages,  and  the  balance 
agreed  to  be  due  is  thirty-one  dollars  and  thirty-three  cents, 
provided  he  has  not  made  himself  liable  to  any  forfeiture  or 
deduction  by  leaving  the  vesseL  On  the  part  of  the  respon- 
dent, it  is  alleged,  that  by  his  desertion  and  neglect,  or  refiisil 
to  do  his  duty,  he  has  forfeited  all  his  ^agsB  then  due. 

It  will  be  seen  at  once  that  this  case  presents  the  questioo, 
whether  it  is  or  is  not  the  duty  of  a  seaman,  under  his  contract 
with  the  master  of  a  vessel,  to  remain  with  her  until  her  caigp 
is  discharged,  and  to  give  his  assistance  in  discharging  it;  or 
whether  the  obligations  of  his  contract  terminate,  as  the  libel- 
lant now  contends,  on  the  arrival  of  the  vessel  at  the  last  port 
of  delivery,  and  after  she  is  there  moored  in  safety. 

The  libellant  relies,  for  the  support  of  his  law  of  the  con- 
tract, on  the  decision  of  Judge  Peters  in  the  case  of  Swift  and 
others  v.  The  Happy  Return.  (1  Peters  Ad.  Dec  253.)  The 
judge  there  says ;  ^  As  to  mariners  shipped  for  the  voyage,  un- 
less specially  obliged  by  the  articles,  as  they  are  in  many  ports 
of  the  United  States  and  elsewhere,  it  is  questionable  whether 
or  not  they  are  bound  to  unlade  the  ship  after  the  voyage  is 
ended,  when  the  vessel  has  arrived  at  her  last  port  of  delivery 
and  is  there  safely  moored.^'  If  the  judge  be  correct  in  his 
opinion,  which  I  do  not  affirm,  of  the  time  when,  legally  speak- 
ing in  reference  to  this  contract,  the  voyage  is  ended,  it  is 
nevertheless  clear,  that  in  his  case  the  sailors  were  shipped 
generally,  <<  for  the  voyage,''  and  that  there  was  no  special  ob- 
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ligatiooy  in  the  articles,  to  enlarge  the  period  of  their  duty,  or 
to  extend  their  service  to  anotlier  object     When  such  an  ob- 
ligation is  introduced  into  their  contract,  it  surely  forms  as  rea- 
sonable and  valid  a  stipulation  as  any  thing  contained  in  the   * 
articles.     This  special  obligation  is  found  in  the  articles  before 
us;  and  may  have  been  introduced  here  in  conformity  with  the 
practice  in  many  other  parts  of  the  United  States,  and  in  con- 
sequence of  the  decision  of  Judge  Peters,  in  the  case  referred 
to.     It  is  expressly  stipulated  in  these  articles,  that  the  sea- 
men shall  not  <<  go  out  of  the  said  vessel  on  board  any  other 
vessel,  or  be  on  shore,  on  any  pretence  whatsoever,  until  the 
above  said  voyage  be  ended,  and  the  said  vessel  be  discharged 
of  her  loading,  without  leave.''    In  another  part  of  his  opinion. 
Judge  Peters  says;  ^  in  this  port  it  is  the  general  custom  to  hire 
others  than  the  mariners  to  lade  and  unlade  vessels    The  mer- 
chants find  it  more  for  their  interest  to  do  so,  than  to  depend 
on  the  mariners,  who  are  particularly  ungovernable  after  the 
voyage  is  ended. ''    As,  however,  the  judge  was  of  opinion  that 
the  voyage  was  ended  on  the  arrival  of  the  ship  and  her  safe 
mooring,  and  that  <'  the  end  of  the  voyage,  and  the  discharge 
of  the  cargo,  are  separate  and  distinct  subjects,"  the  alleged 
custom  of  the  port  of  Philadelphia  was  not  necessary  to  sustain 
the  decree  in  that  case.     If,  however,  as  in  our  case,  the  sea- 
man expressly  obliges  himself  not  to  leave  the  vessel,  and  to 
continue  his  service  to  her,  until  she  is  <<  discharged  of  her  load- 
ing," he  cannot  protect  himself  for  the  breach  of  this  part  of 
his  contract,  either  by  the  general  principles  maintained  by  the 
judge,  or  the  custom  of  this  port. 

The  case  of  Edwards  v.  The  Susan,  (1  Peters  Ad.  Dec  165,) 
relates  only  to  the  period  from  which  the  ten  days  are  to  be 
computed,  before  a  seaman  can  commence  a  suit  for  his  wages. 
In  this  the  rule  taken  by  the  judge  appears  to  me  to  be  the 
true  one. 

It  is  my  opinion,  in  this  case,  that  the  libellant  left  the  brig, 
and  the  duty  he  owed  to  her,  before  he  was  entitled  to  do  so 
by  the  terms  of  his  contract,  and  that  he  did  so  ^  without  leave 
37 
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first  obtained  from  the  master  or  commanding  officer."     What 
penalty  or  forfeiture  has  he  made  himself  liable  to  by  this  mis- 
conduct?    On  the  one  side  it  is  said,  that  he  has  forfeited  all 
the  wages  due  to  him  at  the  time  of  his  desertion:  on  the  other, 
that  he  is  bound  only  to  make  an  adequate  compensation  for  his 
default  to  the  owner  of  the  vessel.     In  the  case  of  Swift  v.  The 
Happy  Return,  already  referred  to,  the  judge,  after  declaring 
that  he  thinks  the  seamen  are  not  bound  to  unlade  the  ship, 
says;  "should  it  be  deemed  an  additional  duty  to  their  common 
maritime  employment  to  unlade  the  cargo,  they  are  only  answer- 
able in  damages  for  neglect  or  refusal.^'     He  inclines,  very  pro- 
perly, against  the  severity  of  forfeitures  of  all  the  wages  for 
5uch  delinquencies,  and  very  truly  says,  they  **  have  been  call- 
ed for,  on  this  account,  most  frequently,  when  old  quarrels  at 
sea,  or  recent  animosities,  or  difierences  about  accounts  have 
embittered  the  parties."     When  ample  remuneration  can  be 
given  for  an  injury,  without  such  extreme  visitations,  and  they 
are  not  required  by  indispensable  discipline,  they  should  be 
avoided,  and  the  milder  and  more  just  redress  resorted  to. 
The  irregularities  and  passions  of  seamen  should  be  held  under 
a  wholesome  restraint,  not  without  some  allowance  for  their 
peculiar  character  and  habits.     Judge  Peters  observes  that,  in 
insisting  upon  extreme  penalties  against  them,  "  the  law  is  too 
often,  in  violation  of  its  principles,  spirit  and  system,  consider- 
ed and  applied  to  as  a  means  to  gratify  the  passions." 

In  the  second  article  of  the  seventh  title  «ofmarine.r8,"inthe 
second  book  of  the  Ordinances  of  Louis  XIV,  it  is  said;  "the 
sailor  engaged  for  the  voyage  shall  not  quit  the  vessel  without 
leave  in  writing,  until  the  voyage  is  finished,  and  the  vessel 
moored  at  the  wharf,  and  entirely  unladen."  This  is  the 
language  of  the  ordinance.  Valin,  commentating  upon  this 
article,  (1  Valin,  532,)  says,  "  the  engagement  being  for  the 
whole  voyage,  the  officer  or  sailor  is  obliged  to  accomplish 
it,  and  cannot  depart  without  leave  until  the  voyage  is  ended; 
that  is  to  say,  until  the  ship  is  entirely  discharged,  and  moored 
at  the  wharf,  or  put  in  a  place  of  safety."    Further,  this  learn- 
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ed  jurist  says;  ^*  but  it  often  happens  that  mariners,  on  the  ar- 
riFal  of  the  ship,  go  on  shore  and  neglect  to  return  to  assist  to 
discharge  and  unrig  the  vessel  The  proceeding  against  such 
men,  and  t{ie  most  proper  means  of  correcting  them,  are 
to  get  labourers  in  their  place,  at  their  cost;  and  what  is  paid 
to  these  labourers  is  afterwards  taken  from  the  wages  of  these 
sailors.  Nothing  is  more  just,  for  otherwise,  all  the  mariners 
would  successively  abandon  the  vessel." 

I  think  it  clear  that  the  respondent  cannot  insist  upon  the 
forfeiture  of  all  the  wages  of  the  libellant,  on  the  general  prin* 
ciples  of  the  maritime  law;  nor,  1  may  add,  on  the  principles 
of  retributive  justice.  It  is,  however,  claimed  under  the  pro- 
visions of  the  act  of  congress  of  SOtli  July,  1790,  inserted  in 
the  shipping  articles,  and  making  a  part  of  the  contract  The 
clause  relied  upon  is  as  follows;  <<If  any  seaman  or  mariner,  who 
shall  have  subscribed  such  contract  as  is  herein  before  described, 
shall  absent  himself  from  on  board  the  ship  or  vessel,  in  which 
he  shall  so  have  shipped,  without  leave  of  the  master  or  officer 
commanding  on  board;  and  the  mate,  or  other  officer  having 
charge  of  the  log  book,  shall  make  an  entry  therein  of  the  name 
of  such  seaman  or  mariner,  on  the  day  on  which  he  shall  so 
absent  himself,  and  if  such  seaman  or  mariner  shall  return  to  his 
duty  within  forty-eight  hours,  such  seaman  or  mariner  shall  for- 
feit three  days'  pay  for  every  day  which  he  shall  so  absent  him- 
self, to  be  deducted  out  of  his  wages;  but  if  any  seaman  or  mari- 
ner shall  absent  himself  for  more  than  forty-eight  hours  at  one 
time,  he  shall  forfeit  all  the  wages  due  to  him,  and  all  his  goods 
and  chattels,  which  were  on  board  the  said  ship  or  vessel,  or  in 
any  store  where  they  may  have  been  lodged  at  the  time  of  his 
desertion,  to  the  use  of  the  owners  of  the  ship  or  vessel;  and  he 
shall,  moreover,  be  liable  to  pay  to  him  or  them  all  the  damages 
which  he  or  they  may  sustain  by  being  obliged  to  hire  other  sea- 
men or  mariners  in  his  or  their  place."  It  is  needless  to  say  that 
this  is  a  highly  penal  act,  and  should  be  construed  strictly  upon 
those  who  seek  to  enforce  it.  What  is  the  argument  by  which 
the  respondent  would  bring  it  to  bear  on  the  libellant,  and  ex«* 
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act  from  him  the  extreme  forfeiture  of  the  act,  although  he  hai 
himself  not  complied  with  the  requisitions  of  the  act,  by  making 
an  entry  in  the  log  book  of  the  desertion  he  would  thus  punish? 
He  contends  that  such  an  entry  was  not  necessary  in  mieh  a 
case;  that  the  entry  is  required  only  when  the  absenting  sea- 
man returns  to  his  duty  within  forty-eight  hours,  but  that  when 
he  is  absent  for  more  than  forty-eight  hours  no  entry  in  the 
log  book  is  necessary,  but  the  delinquency  may  be  proved  by 
any  other  satisfactory  evidence.    If  ^is  were  the  law,  it  would 
be  very  difScult  to  find  a  good  reason  for  it,  and  I  should  adopt 
it  only  on  a  clear  expression  of  the  legislative  will.     Why 
should  the  act  require  a  more  precise  and  formal  mode  of  proof 
of  the  shorter  than  of  the  longer  absence;  of  the  lesser  than  of 
the  greater  offence;  for  the  milder  than  for  the  severer  penalty? 
Why  should  it  call  for  this  record  testimony,  made  at  the  time, 
in  the  nature  of  a  day  book  entry,  not  only  of  the  fact  of  the 
absence,  but  to  show  that  it  was  without  leave,  and  that  the 
penalty  would  be  exacted  for  it,  in  the  one  case  more  than  the 
other?     It  is  indispensable  to  the  forfeiture,  that  the  absence 
should  be  without  leave  in  both  cases.    The  entry,  made  on  the 
day,  is  the  proof  prescribed  by  the  law  to  show  not  only  the 
duration  of  the  absence,  which  regulates  the  extent  of  the  penal- 
ty, but  also  that  it  was  without  leave,  and  would  be  punished 
according  to  the  act.    The  seaman  is  thus  secured  from  the  dan- 
ger of  having  the  penalty  claimed,  when  perhaps,  at  the  time 
of  his  absenting  himself,  no  objection  was  made  to  it,  although 
express  permission  may  not  have  been  given,  and  no  intention 
was  entertained  of  visiting  him  with  the  penalties  of  the  law; 
his  fault  being  afterwards  resorted  to  when,  in  the  language  of 
Judge  Peters,  "  old  quarrels  at  sea,  or  recent  animosities,  or 
differences  about  accounts  have  embittered  the  parties.^' 

These  reasons,  which  have  been  judicially  declared  to  be  the 
reason  and  spirit  of  the  law,  apply  as  fully  and  forcibly  to  an 
absence  for  a  longer  period  than  forty-eight  hours,  as  to  one 
within  that  time.  In  the  phraseology  of  the  act  I  find  nothing 
to  warrant  the  distinction;  certainly  not  expressly,  nor  »3  I 
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think,  by  any  necessary,  or  reasonable  implication.  It  is  enacted, 
that  in  order  to  incur  either  forfeiture ;  1.  The  seaman  shall 
absent  himself  from  the  vessel  without  leave  of  the  master,  or 
officer  commanding  on  board.  2.  The  mate,  or  other  officer  hav- 
ing charge  of  the  log  book,  shall  make  an  entry  therein  of  the 
name  of  such  seaman,  on  the  day  on  which  he  shall  so  absent 
him^f.  Thus  much  for  the  offence  and  the  evidence  directed 
by  the  law  which  creates  it,  to  be  preserved  of  it,  applying,  in 
terms  and  in  spirit,  generally  and  equally^  to  all  cases  of  ab« 
seoce  to  be  punished  under  the  act  They  must  be  without 
leare,  and  they  must  be  entered,  on  the  day,  in  the  log  book. 
We  then  have  the  graduation  of  the  penalty  for  such  absences. 
In  these  a  regard  is  had  to  their  duration,  but  no  change  made 
as  to  the  testimony  by  which  they  are  to  be  proved.  <<  And,'' 
says  the  act,  ^  if  such  seaman  or  mariner  shall  return  to  his 
duty  within  forty-eight  hours,  then  such  seaman  or  mariner 
shall  forfeit  three  days'  pay  for  every  day  which  he  shall  ao  absent 
himself,  to  be  deducted  out  of  his  wages;  but  if  any  seaman  or 
mariner  shall  absent  himself  for  more  than  forty-eight  hours  at 
one  time,  he  shall  forfeit  all  the  wages  due  to  him,  and  all  his 
goods  and  chattels."  But  there  is  no  intimation  that  the  entry 
in  the  log  book  may  be  dispensed  with,  or  supplied  by  other 
satis£ictory  evidence  in  the  latter  case  any  more  than  in  the 
former.  All  absences,  to  incur  the  forfeitures  of  the  act,  must 
be  without  leave,  and  must  be  recorded  in  the  log  book  on  the 
day  they  occur.  No  distinction  is  made,  in  these  respects, 
between  an  absence  for  one  period  or  another.  The  difference 
is  only  in  the  penalty,  which  is  reasonable  and  intelligible. 

This  would  seem  to  me  to  be  very  plain  and  unquestionable, 
both  in  the  spirit  and  words  of  the  law,  if  a  different  construc- 
tion had  not  been  supported  by  a  high  authority.  It  is  found 
in  the  case  of  Webb  v.  Duckingfield,  (13  Johnson,  390.)  That 
was  an  action  brought  in  a  common  law  court,  by  a  seaman  on 
board  the  Maria  to  recover  wages  for  a  voyage  from  Savannah 
to  Rotterdam  or  one  more  port  in  Europe,  and  from  thence  to 
her  port  of  discharge  in  the  United  States.    The  plaintiff  pep> 
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formed  his  duty  during  the  voyage  and  until  the  vessel  arrived 
in  New  York,  her  last  port  of  discharge,  and  was  safely  moored 
in  port,  when  he  left  her,  refusing  to  remain  on  hoard  or  to  as- 
sist in  discharging  the  cargo,  though  he  and  the  rest  of  the  crew 
were  requested  to  remain.     The  plaintiff  never  returned  to  the 
vessel,  and  the  master  was  obliged  to  hire  persons  to  discharge 
the  cargo.     The  mate,  on  the  day  the  plaintiff  left  the  vessel, 
and  on  each  day  till  the  cargo  was  discharged,  made  the  follow- 
ing entry  in  the  log  book:  "all  the  crew  absent  without  liberty." 
In  this  case.  Judge  Van  Ness  delivered  the  opinion  of  the  court, 
and  said;   "The  determination  of  this  question  has  nothing  to 
do  with  the  mate's  making  an  entry  in  the  log  book  of  the  de- 
sertion.    Such  entry,  if  it  had  been  made,  would  have  been 
prima  facie  evidence  of  the  fact;   but  as  it  is  fully  proved 
by  other  testimony,  that  is  sufficient  without  the  log  book. 
The  reason  for  making  these  entries  in  the  log  book  are  ac- 
curately stated  by  Judge  Peters,  in  the  case  of  Malone  v.  The 
Mary  (1  Peters  Ad.  Dec.  139,)  and'have  no  application  to  this 
cause."     Judge  Van  Ness  goes  on  to  say  that,  not  only  by  the 
act  ef  congress,  but  from  "the  reason  and  propriety  of  the 
thing,  the  contract  with  a  seaman  continues  in  force  until  the 
cargo  is  finally  discharged,  and  if  he  leaves  the  ship  without 
justifiable  cause,  before  that  is  accomplished,  he  has  no  right  to 
recover  any  part  of  his  wages."     As  to  the  reason  and  propri- 
ety of  the  thing  in  regard  to  the  whole  forfeiture,  I  have  al- 
ready given  my  reasons  for  believing  they  require  no  further 
satisfaction,  for  this  violation  of  the  contract,  than  a  full  and 
fair  indemnity  to  the  owner  of  the  vessel;  and  Valin,  above  re- 
ferred to,  sustains  my  opinion  on  this  point     Nor  has  Judge 
Peters  ever  considered  that  there  is  any  thing  in  the  act  of  con- 
gress by  which  the  contract  of  a  seaman  continues  in  force,  un- 
til t!ie  cargo  is  fully  discharged.     His  opinion  was  the  reverse 
of  this ;  and  he  thought  the  voyage  did  not  so  continue,  unless 
specially  stipulated  in  the  articles.     It  is  admitted  by  Judge 
Van  Ness  that^ Judge  Peters  has  accurately  stated  the  reasons 
of  the  act  of  congress  for  requiring  the  entry  of  a  desertion  in 
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the  log  book.  By  turning  to  the  case  of  Malone  v.  The  Mary^ 
which  is  referred  to  hy  the  court  of  New  York,  we  shall  see 
that  Judge  Peters  differs  altogether  from  that  court  as  to  the 
nature  and  necessity  of  the  entry  in  the  log  book.  The  admi- 
ralty judge  thought  this  evidence  not  only  prima  fkcie  but  in- 
dispensable, without  which  the  forfeitures  given  by  the  act, 
could  not  be  claimed ;  that  it  could  not  be  supplied  by  other  tes- 
timony: and  that  without  it  no  other  testimony  could  be  judi- 
cially sufScient  This  has  always  been  the  construction  of  the 
act  in  this  district  We  must  observe,  that  the  reasons  of  judge 
Van  Ness  for  admitting  other  evidence,  and  dispensing  with 
the  log  book  entry,  apply  equally  to  an  absence  within,  or  for 
more  than  forty  eight  hours.  He  makes  no  distinction  and  I 
presume  intended  none. 

In  the  case  of  Malone  v.  The  Mary,  Judge  Peters  says;  "The 
entry  in  the  log  book  is  made  by  the  act  of  congress  legal  evi^ 
dence  of  the  time  of  coming  on  board,  and  of  the  absence  occa- 
sioning the  mulct  on  the  delinquent  seaman;"  again,  "  the  com- 
pulsion on  the  mate  or  keeper  of  the  log  book  to  make  the 
entry  was  introduced  to  control  the  general  rule  of  law,  that 
receiving  a  seaman  on  board,  who  had  committed  an  offence, 
amounts  to  a  release  or  pardon ;''  and  further,  "  the  entry  in  the 
log  book  is  necessary  to  show  that  no  release  was  intended,  as 
well  as  to  ascertain  the  fact  with  greater  accuracy."  This  last 
reason,  and  indeed  the  other  also,  applies  to.  every  absence  for 
more  or  less  than  forty -eight  hours.  The  judge  adds;  "  in' 
case  of  desertion,  he  had  always  considered  the  entry  in  the 
log  book  evidence  of  the  fact,  but  not  conclusive,  though  indis- 
pensably necessary."  There  is  nothing  in  this  case  to  warrant 
the  suggestion  that  Judge  Peters  thought  that  in  any  case  of 
absence,  of  any  duration,  the  entry  in  the  log  book  could  be 
dispensed  with,  or  other  evidence  satisfy  the  law,  when  the 
penalties  of  the  act  were  claimed  on  account  of  it  He  con- 
siders the  entry  indispensably  necessary  in  every  case,  what- 
ever other  testimony  there  may  be  of  the  fact  It  is  so  far 
prima  facie,  that  it  is  not  absolute  and  conclusive^  it  may  be 


216  MAT  SESSIONS,  1831. 

Knaiff  p,  Goldrailth. 

— T ■ 1 1 -^^ . .        _  M 

met  and  disproved  by  the  proof,  but  can  never  be  dispenaed 
with. 

In  the  caae  of  Thompson  v.  The  Philadelphia  (1  Peters  Ad. 
Dec.  210,)  the  same  judge  says,  in  the  same  sense;  ^tbe  entry 
in  the  log  book  is  only  prima  facie  evidence.'' 

In  the  case  of  Jones  v.  The  Phcenix,  (1  Peters  Ad.  Dec. 
SOI,)  the  same  judge  says;  <<the  log  book  is  by  act  of  con- 
gress, made  legal  evidence  in  proof  of  desertion,  but  it  is  not  in- 
controvertible and  conclusive;"  but  he  never  takes  back  or 
qualifies  his  opinion  that  it  is  ^  indispensably  necessary,"  and 
so  it  has  always  been  considered  in  this  court 

We  have  a  stronger  case  to  show,  if  it  could  be  doubted,  that 
Judge  Peters  never  intended  to  be  understood  to  maintain  the 
doctrine,  that  the  entry  in  the  log  book  was  not  required  on  a 
claim  of  a  forfeiture  of  wages  under  the  act  of  congress,  or  that 
he  supposed  there  was  any  difference  in  this  respect  between 
an  absence  for  more  or  less  than  forty-eight  hours;  between  a 
forfeiture  of  the  whole  or  a  part  of  the  wages  due.     In  the 
case  of  The  Phoebe  v.  Dignum,  (1  Washington,  48,)  there  wi» 
an  appeal  from  the  district  court.  Judge  Peters  having  decreed 
to  the  appellee  his  wages  as  a  seaman  on  board  the  said  schooner 
on  a  voyage  from  Philadelphia  to  Jamaica  and  back.     The  an- 
swer admitted  that  the  libellant  had  entered  as  a  mariner  for 
that  voyage,  but  insisted  that  he  had,  while  at  Jamaica,  absent- 
ed himself  from  the  vessel,  without  the  consent  and  against  the 
will  of  the  captain,  for  four  days,  which,  under  the  act  of  con- 
gress, amounted  to  a  forfeiture  of  his  wages  up  to  the  time  of 
such  absence.     The  case  was  heard  on  the  bill  and  answer. 
Judge  Washington  delivering  his  opinion  on  the  appeal,  says, 
«  absence  for  more  than  forty -eight  hours,  without  leave  of  the 
master,  or  officer  commanding  on  board,  is  a  forfeiture  of  ail 
the  wages  due  at  that  time,  provided  the  officer  having  charge 
of  the  log  book  shall  make  an  entry  therein  of  the  name  of  such 
seaman,  on  the  day  on  which  he  shall  so  absent  himself.    The 
reason  of  this  is  obvious  ;  if  such  entry  be  made  it  repels  any 
presumption  that  such  consent  took  place,  or  that  the  fwieiture 
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was  iDtended  to  be  waived.  If  no  such  entry  be  made,  it  is  to 
be  presumed  that  the  absence  was  not  injurious,  and  was  not 
objected  to.  As  it  does  not  appear  in  this  case  that  any  such 
entry  was  made,  the  appellee  is  entitled  to  his  wages.  The 
sentence  of  the  district  court  is  affirmed,  with  costs.''  A  case 
could  not  occur  more  direct  and  strong  to  the  point  we  are  con- 
sidering, to  wit,  the  necessity  of  the  log  book  entry.  The  an- 
swer stated  a  desertion  for  more  than  forty-eight  hours,  without 
the  consent,  and  against  the  will  of  the  captain,  and  the  truth 
of  this  allegation  was  not  denied;  it  was  an  admitted  fact  in 
the  case.  Yet  this  admission  of  the  libellant  was  not  thought 
enough  to  dispense  with  the  evidence  required  by  the  act;  or 
to  be  a  sufficient  substitute  for  it 

In  tlie  case  of  Herron  v.  Schooner  Peggy,  (Bee,  57,)  the 
court  adopts  the  same  principle  I  have  assumed  in  this  case. 
There  was  an  entry  in  the  log  book,  but  not  made  according  to 
the  directions  of  the  act  of  congress.  The  judge  says;  "As  to  the 
remedy  under  the  act,  it  was  waived  by  the  defective  entry  in 
the  log  book.  Nevertheless,  I  think  the  conduct  of  this  man 
blamable,  and  that  he  ought  to  be  mulcted."  A  deduction 
iwas  made,  accordingly,  from  his  wages. 

On  the  whole,  it  is  my  opinion,  that  the  libellant's  leaving 
the  brig,  at  the  time  and  in  the  manner  he  did,  was  a  desertion 
of  his  duty,  and  a  violation  of  his  contract,  by  which  he  obli- 
gated himself  not  to  leave  her  until  the  voyage  was  ended,  and 
she  was  discharged  of  her  loading.  That  as  a  forfeiture  of  all 
his  wages  for  this  delinquency  is,  and  can  be  claimed,  only  by 
virtueof  the  act  of  congress;  and  as  that  act  prescribes  that  an 
entry  of  such  desertion  shall  be  made  in  the  log  book;  and  as  no 
such  entry  was  made  in  this  case,  the  forfeiture  claimed  cannot 
be  decreed. 

The  owner  of  the  vessel  is,neverthele8s,entitled,  independent- 
ly of  the  act  of  congress,  to  a  compensation,  to  be  deducted  from 
the  wages,  for  the  loss  or  injury  he  has  sustamed  in  consequence 
of  the  libellant's  default  in  his  duty,  and  breach  of  his  contract. 
No  proof  has  been  given  of  the  precise  amount  of  this  loss,  but 
28 
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it  is  certain  that  the  service  of  this  man  in  unloading  the  brig 
must  have  been  supplied  by  hiring  another  in  his  place,  or  by 
retaining  the  rest  of  the  crew  a  longer  time.  This  may  be  ret- 
sonably  estimated  at  five  dollars,  which  is  ordered  to  be  de- 
ducted from  the  sum  of  thirty-one  dollars  and  thirty-three  cents, 
leaving  a  balance  to  be  paid  to  the  libellant  of  twenty-five  dol- 
lars and  thirty-three  cents. 

Decree.    That  the  respondent  pay  to  the  libellant,  Thomas 
Knaoo,  twenty-six  dollars  and  thirty-three  cents,  and  costs. 
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JoHK  Maoes,  Alexander  Ware^  John  DunderfixlDi 

AND  William  Pitt 

The  Master  or  Owner  or  the  Ship  Moss. 

1.  Hie  ■hipping  artidM  miHt  dedare  ocplicttly  the  ports  at  which  the  Toyage 
is  to  comineiiee  and  terminate. 

2.  Where  shipping  articles  dieclare  the  voyage  to  be  **  lirom  Philadelphia  to  Sooth 
America,  or  any  other  port  or  ports,  backwards  and  forwards,  when  and  where 
required,  and  back  to  Philadelphia,*'  it  is  no  violation  of  the  contract  with  the 
seamen,  for  the  master  to  proceed  fWmi  South  America  to  Europe,  and  affords 
no  jostificatioB  to  them  for  leaving  the  vesseL 

3.  To  subject  a  seaman  to  the  ferfeitare  of  his  wages  for  desertion,  according  to 
the  provisions  of  the  act  of  20th  July,  1790,  the  prescribed  entry  in  the  log 
book  is  indispensable. 

4.  Where  the  departure  of  the  seamen  from  a  vessel,  befbre  the  termination  of 
the  voyage,  is  involuntary  on  their  part,  or  with  reasonable  caoae,  or  with  the 
apparent  assent  of  the  master,  they  do  not  forfeit  their  wages. 

5.  To  justify  seamen  for  leaving  a  vessel,  before  the  termination  of  the  voyage, 
OD  account  of  the  cruelty  of  the  master,  it  must  be  apparent  that  they  could 
nod  remain  without  extreme  danger  to  their  personal  safety. 

6.  Where  a  seaman  is  imprisoned  by  the  authorities  of  a  foreign  country  for  a 
violation  of  its  laws,  the  costs  and  charges  may  be  deducted  from  his  wages; 
bat  not  so  when  he  is  imprisoned  at  the  instance  of  the  master  of  the  vesseL 

7.  Th-i  imprisonment  of  a  seaman  in  a  foreign  gaol,  at  the  instance  of  the  mas- 
ter of  a  vessel,  is  only  to  be  jostified  by  extreme  necessity.  « 

jThb  libellants  were  seamen  on  board  the  ship  Moss.    Thejr 
shipped  at  Philadelphia,  as  appeared  by  the  articles,  on  the  2d 
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January,  1830,  on  board  the  ship  Moss,  at  the  wages  of  fifteen 
dollars  a  month,  ^<on  a  voyage  from  Philadelphia  to  South 
America,  or  any  other  port  or  ports,  backwards  and  forwards, 
when  and. where  required,  and  back  to  Philadelphia,  unless 
sooner  discharged."  The  vessel  sailed  on  the  3d  January,  for 
Buenos  Ayres,  where  they  arrived  about  the  5th  M arch.  All 
the  persons  on  board  were  put  on  an  allowance  of  three  quarts 
of  water  each  per  day,  from  the  a2d  February  until  they 
made  the  land.  They  sailed  from  Buenos  Ayres,  on  the  27th 
June,  for  Havanna,  where  they  arrived  on  the  3d  September, 
All  the  persons  on  board  were  put  on  an  allowance  of  one 
pound  of  bread  each  per  day,  from  the  8th  July  until  they 
reached  the  Havanna,  but  there  was  plenty  of  potatoes,  vege- 
tables and  meat  given  them.  The  vessel  remained  at  Havanna 
until  the  30th  December,  1830,  when  she  proceeded  to  Mar- 
seilles, thence  to  Pernambuco,  and  thence  back  to  Philadel- 
phia, where  she  arrived  on  the  10th  October,  1831.  On  the 
19th  December,  1830,  the  libellants  left  the  vessel  at  tlie  Ha- 
vanna, having  first  made  known  their  intention  so  to  do  to  the 
American  consul,  without  having  received  the  wages  then  due 
to  them,  and  without  any  assistance  from  the  captain  to  enable 
them  to  return  to  the  United  States. 

The  libellants  declare  that  during  the  time  they  remained  on 
board  the  vessel,  they  were  not  allowed  a  suflScient  quantity  of 
provisions,  and  were  treated  with  extreme  cruelty;  during  the 
time  they  were  at  the  Havanna,  Ware  and  Dunderfield,  two  of 
the  libellants,  were  confined  in  gaol,  at  the  instance  of  the  cap- 
tain; and  they  finally  left  the  vessel,  because  they  discovered 
that  the  captain  was  about  to  carry  them  from  the  Havanna  to  an 
European  port,  contrary  to  the  contract  as  contained  in  the 
shipping  articles,  and  also  because  of  the  ill  treatment  they 
had  experienced. 

The  respondent,  Edmund  Fennell,  who  was  the  master  of 
the  vessel,  denies  in  his  answer  that  the  libellants  were 
obliged  to  leave  her  in  consequence  of  ill  treatment  or  abuse,  or 
because  the  provisions  were  insufficient  or  bad.     He  alleges 
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that  when  the  two  seamen,  Ware  and  Dunderfield,  were  con- 
fined in  prison  at  his  instance,  it  was  done  with  the  assent  of 
the  American  consul,  on  account  of  their  drunkenness  and  im- 
proper conduct,  and  on  one  occasion,  when  he  found  that  Ware 
had  been  put  in  gaol  by  the  Havanna  police,  he  obtained  his  dis- 
charge and  paid  the  costs,  together  with  the  expense  of  medi- 
cal attendance  which  he  afterwards  required.  He  further  al- 
leges that  Magee^  Ware  and  Dunderfield  deserted  from  the 
vessel;  that  their  desertion  was  regularly  entered  in  the  log 
book;  and  that  other  seamen  were  hired  in  their  places  at 
higher  wages. 

The  account  annexed  to  the  libel  claims  full  wages  from  the 
time  of  shipment  until  the  libellants  left  the  vessel;  additional 
wages  for  the  time  they  were  on  short  allowance;  and  their  ex- 
j>enses  from  the  day  they  left  the  vessel  till  they  reached  Phi- 
ladelphia. The  respondent,  besides  alleging  an  entire  forfeiture 
on  the  ground  of  desertion,  claims  allowance  for  various  sums 
advanced,  for  the  excess  of  additional  wages  paid  to  seamen 
shipped  in  their  places  after  they  left  the  vessel,  and  for  the 
expenses  of  their  several  imprisonments  at  the  Havanna. 

The  libellants  were  severally  examined  for  each  other,  to 
support  the  allegsttions  of  the  libel.  On  the  other  side,  for  the 
respondent,  the  supercargo  of  the  vessel  from  Havanna,  and  the 
first  mate  of  the  ship,  who  also  joined  her  at  Havanna,  and  other 
witnesses  were  produced;  their  testimony  contradicted,  or 
greatly  weakened  the  evidence  of  the  libellants,  especially  on 
the  subject  of  the  provisions.  There  was  rice  on  board,  which 
was  occasionally  served  out,  also  potatoes,  and  generally  the 
stores  of  the  ship  were  good,  indeed  of  a  superior  quality. 
The  accounts  also  of  the  severity  of  the  captain  were  softened 
and  modified. 

On  the  12th  November,  1831,  the  case  came  on  for  hearing 
before  Judge  Hopkinson.  It  was  argued  by  C.  Ingebsojll  for 
the  libellants,  and  J.  S.  Smith  for  the  respondents. 

C.  Ingersoll  for  the  libellants. 

There  has  been  such  a  deviation  from  the  voyage  contracted 
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for  as  discharges  the  seamen  from  the  contract  The  words 
<<  other  port  or  ports^  backwards  and  forwards/'  intend  only 
ports  in  South  America.  The  voyage  was  ^  to  South  America^ 
or,  (not  '  and/)  any  other  ports."  Having  gone  to  Buenos 
Ayres  was  a  full  performance  of  the  articles.  ^  Backwards 
and  forwards^"  means  between  South  America  and  PhiladeK 
phia.  "Any  other  port  or  ports,"  is  as  general  as  ** else- 
where;" they  mean  the  same  thing.  By  the  first  section  of 
the  act  of  congress  of  20th  July,  1790,  the  articles  must  declare 
the  voyage  and  terms  of  shipment  This  was  to  prevent  un- 
certain and  indefinite  contracts,  or  terms  of  service;  to  guard 
and  protect  seamen  against  their  own  heedlessness  in  signing 
articles.  Can  seamen,  under  the  general  description  of  port  or 
ports,  be  kept  indefinitely,  and  carried  to  any  part  of  the  world? 
There  is  no  limitation  here  even  of  time.  Nor  is  a  voyage  to 
Marseilles  either  subordinate  to,  or  consistent  with,  the  voyage 
described  in  the  articles.  1  Story's  Laws,  102.  1  Hall's  Law 
Journ.  209.  Brown  v.  Jones,  2  Gallison,  477.  The  Brutus, 
2  Gallison,  526.     Wood  v.  The  Nimrod,  ante  83. 

Was  there  a  consent  or  acquiescence  on  the  part  of  Captain 
Fennell  that  these  men  might  leave  the  vessel?  When  a  for- 
feiture of  wages  is  insisted  on,  a  clear  case  must  be  made  out 
against  the  seamen.  The  seventh  section  of  the  act  of  congress 
of  20th  July,  1790,  invests  the  master  with  certain  powers. 
He  is  bound  to  use  these  and  all  the  means  afibrded  by  the  law 
to  recover  and  retain  the  seamen,  before  he  can  resort  to  for- 
feiture. The  answer  of  the  captain  to  the  mate,  when  asked  if 
he  was  about  to  discharge  the  seamen,  shows  either  that  he  was 
conscious  they  had  a  right  to  go  on  account  of  the  change  of 
the  voyage,  or  that  he  was  willing  to  part  with  them.  They 
did  not  consider  themselves  as  deserters;  neither  did  the  cap- 
tain so  consider  them.  Will  the  court  then  so  consider  them? 
They  applied  to  a  lawyer  for  counsel;  they  appealed  to  the  court 
of  the  place  where  they  were,  being  willing  to  meet  the  captain, 
to  have  their  right  discussed  and  decided;  they  were  sent  by  the 
court  to  the  master  of  the  port,  and  by  him  to  the  consul,  who 
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gaye  them  a  letter  to  take  on  board  the  ship.  The  eaptain  adopted 
no  measures  to  bring  them  back  to  the  ship;  he  never  even  ask- 
ed tbem  to  return,  although  he  frequently  saw  them.  They  went 
about  at  large,  making  no  attempt  at  flight  or  concealment  All 
this  was  acquiescence  in  their  departure;  they  might  well  so 
consider  it  If  this  was  not  acquiescence,  still  there  can  be  no  - 
forfeiture  unless  the  captain  had  done  all  in  his  power  to  com- 
pel their  return;  that  is  a  part  of  his  duty.  These  men  remained 
constantly  within  the  sight  and  recall  of  the  eaptain,  without  an 
efibrt,  or  even  request  on  his  part  for  their  return.  Seamen 
may  leave  the  ship  if  the  voyage  is  changed.  Abbot's  Ship.  147. 
464.  Ordinances  of  France,  book  ii.  tit  iii.  art  iv.  Thome  v. 
White,  1  Peters  Ad.  Dec  16D.  Crammer  v.  The  Fair  Ame- 
rican, 1  Peters  Ad.  Dec  242.  Hindman  v.  Shaw,  2  Peters 
Ad.  Dec  264.    Moran  v.  Baudin,  2  Peters  Ad.  Dec.  415. 

J.  S.  Skith  for  the  respondent 

Had  these  seamen  a  right  to  leave  the  ship  at  Havanna;  had 
not  the  captain  a  right  to  insist  on  their  going  to  Marseilles? 

The  forfeiture  of  wages  does  not  rest  on  the  act  of  congress 
only,  but  on  the  principles  of  the  commercial  and  general  mari- 
time law.  The  act  of  congress  provides  penalties  for  two  acts  of 
a  seaman.  1.  Not  rendering  himself  on  board.  2.  Absence  with- 
out leave  for  more  or  less  than  forty-eight  hours.  If  a  seaman 
dies  immediately  after  the  vessel  sails,  his  representatives  may 
recover  for  the  whole  voyage,  on  the  ground  of  its  entirety. 
In  the  case  of  Sims  v.  Jackson,  it  is  said,  <<  he  would  have  for- 
feited the  whole,  if  he  had  left  the  vessel.*'  This  was  not  under 
the  provision  of  the  act  of  congress,  but  by  the  maritime  law. 

The  act  of  congress  applies  to  all  the  libellants  except  Pitt; 
as  to  the  rest  its  directions  were  strictly  complied  with.  The 
excuses  set  up  for  leaving  the  ship  are  now  all  abandoned,  ex- 
cept two.  1.  That  the  ship  was  going  to  Europe,  which  was 
not  authorised  by  the  articles.  2.  That  the  captain  acquiesced 
in  their  departure. 

I.  As  to  the  construction  of  the  articles;  are  they  such  as  the 
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act  of  congress  requires?  The  contract  must  declare  the  voy- 
age, not  describe  it  It  must  be  declared,  that  the  seamen  may 
know  where  they  have  a  right  to  be  discharged,  and  when. 
The  terminus  a  quo  and  ad  quern  must  be  stated,  but  not  the 
intermediate  ports.  This  voyage  was  from  Philadelphia  to 
South  America,  and  back  to  Philadelphia,  omitting  the  inter- 
mediate ports.  The  words  or  "  any  other  port  or  ports"  must 
mean  ports  not  in  South  America,  which  was  already  mention- 
ed. Between  South  America  and  the  other  ports  they  are  to 
go  backwards  and  forwards,  where  and  when  required.  The 
voyage  ends  on  their  return  "  back  to  Philadelphia,"  the  port  of 
final  discharge.  The  voyage  performed  was  in  exact  con- 
formity with  the  articles.  The  ship  went  from  Philadelphia 
to  Buenos  Ayres,  in  South  America,  thence  to  Havanna,  a  port 
not  in  South  America,  and  thence  to  Marseilles,  another  port 
not  in  South  America,  thence  back  to  South  America,  and 
thence  to  Philadelphia.  3  Kent's  Com.  178,  Abbot's  Ship. 
463,  468. 

II.  As  to  the  acquiescence  of  the  captain,  it  rests  only  on  the 

fact  that  he  saw  them  on  shore  and  did  not  order  them  on  board; 
this  too  rests  only  on  the  evidence  of  the  men  themselves.  It 
does  not,  besides,  apply  at  all  to  Pitt  The  consul  certainly 
ordered  them  on  board;  they  refused  to  go.  Suppose  the  cap- 
tain did  acquiesce;  that  he  used  no  force  to  bring  them  back; 
was  he  under  any  obligation  to  do  so  ?  The  deserting  seaman 
must  come  himself  and  offer  to  make  amends,  and  to  go  on 
board.  The  captain  is  not  then  bound  to  receive  him  if  he  has 
hired  another  in  his  place.  It  does  not  appear  whether  the 
captain  saw  these  men  on  shore  before  or  after  he  had  hired 
others.  Ware  was  put  into  prison  by  the  police.  Abbot's  Ship. 
136.  3  Hopkinson's  works,  206.  Whitton  v.  The  Commerce, 
1  Peters  Ad.  Dec.  160. 

C.  Ingersoll  in  reply. 

You  cannot  strike  out  *or,'  and  put  in  'and,'  which  is  neces- 
sary for  the  respondent's  construction  of  the  article.  The  men 
were  bound  to  go  to  South  America  <  or'  any  other  ports,  not 
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'and'  any  other  ports.  All  after  South  America  is  illegal  and 
Toid  for  UDcertainty.  As  to  the  necessity  of  an  entry  in  the 
log  book,  the  act  of  congress  fixes  the  time  of  absence  which 
shall  be  deemed  to  be  a  desertion  and  incur  a  forfeiture.  Thcf 
maritime  law  has  no  such  limitation.  The  act  also  directs  the 
particular  mode  of  proof  of  such  absence;  it  must  be  by  the 
entry  in  the  log  book. 

Judge  HoPKiKSON  delivered  the  following  opinion: 

The  libellants  have  presented  three  claims  for  the  decision  of 
the  court.  1.  For  having  been  put  on  short  allowance.  8. 
For  wages  up  to  the  time  they  left  the  ship.  3.  For  additional 
pay  to  bring  them  back  to  the  United  States.  The  respondent 
rebuts  these  claims;  the  first  by  the  denial  of  the  charge;  the 
second  and  third  by  charging  the  libellants  with  a  desertion 
firom  the  ship  and  their  duty,  by  which  they  have  forfeited 
their  wages,  and  of  course  every  claim  to  an  extra  allowance. 

The  fact  being  admitted  that  they  did  leave  the  vessel  at  Ha* 
vanna,  it  is  incumbent  on  them  to  show  a  good  cause  for  doing 
so,  or  some  legal  justification  to  avoid  the  penalty  which  other- 
wise the  law  will  impose  upon  them.  As  to  Pitt,  besides  the 
Justification  he  relies  on,  in  common  with  the  other  libellants, 
he  has  a  fiirther  defence  against  the  penalty  of  forfeiture,  in 
the  omission  to  note  his  absence  in  the  log  book.  This  has 
been  repeatedly  decided  to  be  necessary;  and  it  must  be  con- 
sidered to  be  settled,  when  a  forfeiture  of  wages  is  insisted  upon, 
under  the  provisions  of  our  act  of  congress.  The  same  law 
which  gives  the  forfeiture  for  the  absence  of  seamen,  pres<!ribes 
an  evidence  by  which  that  absence  shall  be  proved;  and  the 
owner  who  claims  the  penalty,  must  conform  himself  to  the 
proof  required  of  him,  by  the  same  authority  which  gives  the 
penalty. 

The  general  defence  which  the  libellants  have  to  avoid  this 

penalty,  is  in  the  allegation,  that  the  ship  was  going  from  Ha- 

vanna  to  Marseilles,  in  Europe;  that  this  was  a  voyage  not 

within  the  contract;  and  that  they  were  not  bound  to  go  with 
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her.  That  the  breach  of  the  contract  was  od  the  port  of  the 
captain  in  taking  the  ship  to  a  place  not  within  the  terms  of 
the  articles.  The  validity  of  this  defence  depends  upon  the 
construction  of  the  articles,  and  the  obligation  entered  into  by 
the  libdtants  when  they  executed  them.  The  Toyage  described 
in  the  articles  is  ^  from  Philadelphia  to  South  Ameriea,  or  toy 
other  port  or  ports,  backwards  and  forwards,  when  and  where 
required,  and  back  to  Philadelphia,  unless  sooner  discharged." 
This  is  certainly  a  very  awkward  description  of  a  voyaga 
South  America  is  spoken  of  as  a  port  to  which  they  are  to  go, 
<  or'  to  any  other  port  or  ports,  without  any  designation  of  them, 
whether  in  Europe  or  America ;  but  they  are  to  go  backwards  sod 
forwards,  where  and  when  required.  It  will  not  do  to  tie  down 
these  contracts,  made  sometimes  in  a  counting  house,  and  some- 
times in  the  cabin  of  a  ship,  to  the  strict  rules  of  composition. 
We  must  endeavour  to  come  at  the  true  meaning  of  the  parties, 
and  to  give  the  contract  a  reasonable  construction;  to  take  care 
to  put  upon  general  words  a  just  and  reasonable  limitation;  bat 
not  lightly  to  destroy  and  avoid  the  whole  contract  because  the 
generality  or  breadth  of  the  expressions  may  be  in  a  degree 
uncertain,  or  might  be  used  to  impose  an  oppressive  service. 
The  court  will  take  care  that  this  shall  not  be  done,  and  will 
avoid  the  whole  if  they  cannot  so  limit  it  In  the  present 
case  I  can  see  nothing  unreasonable  or  oppressive  in  the  con- 
struction the  captain  has  put  upon  these  arUcles.  He  took  the 
ship  to  Buenos  Ayres;  he  then  went  to  Havanna,  and  from 
thence  to  Marseilles;  he  came  again  to  a  port  in  South  America, 
and  then  terminated  the  voyage  by  returning  to  Philadelphia. 
This  voyage  or  these  voyages  were  strictly  within  the  terms  of 
the  contract,  and,  in  my  opinion,  no  unjust  or  oppressive  use 
has  been  made  of  the  awkward  manner  in  which  the  eontrurt 
is  expressed. 

In  the  case  of  Wood  v.  The  Nimrod  (ante,  page  83,)  I  adopted 
this  principle,  and  I  consider  it  to  be  in  full  accordance  with  the 
opinion  of  Judge  Winchester,  adopted  by  Judge  Story,  in  the 
case  of  Brown  v.  Jones^  {2  Gallison,  477.)     In  the  case  in  which 
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the  opinion  of  Judg^  Winchester  is  pven  (1  Hall's  Law  Joum. 
M9,)  the  artieles  specified  a  voyage  from  Baltimore  ^^'to  Ciirracoa 
and  elsewhere/'  and  the  respondent  contended  he  had  a  right 
to  gp  to  St.  Domingo  without  going  to  Curracoa.  There  he 
claimed  to  go  in  direct  -  violation  of  a  clear  specification  or 
designation  of  a  port  named  in  the  contract,  and  he  made  the 
claim  under  the  general  words  <<and  elsewhere."  It  is  also  on 
the  fiice  of  that  contract,  that  although  the  voyage  commenced 
at  Baltimore,  it  had  no  ascertained  or  declared  termination, 
either  as  to  time  or  place.  We  have  the  <a  quo'  but  not  the  <ad 
quem.^  In  such  a  case,  where,  besides  all  this,  the  respond- 
ent had  rested  his  defence  on  his  own  deception  and  breach  of 
faith,  the  learned  judge  says  <<  the  term  <  voyage'  is  a  technical 
phrase,  and  always  imports  a  definite  commencement  and  end." 
In  oar  case,  this  description  of  a  voyage  is  fully  answered;  the 
uncertainty,  such  as  it  is,  is  about  the  intermediate  ports  to  which 
the  vessel  might  go.  But  even  in  such  a  case  as  that  which  the 
judge  had  before  him,  he  would  not  absolutely  reject  the  terms 
« and  elsewhere,"  or  destroy  the  whole  contract  for  their  un- 
certainty. He  would  give  them  a  reasonable  meaning  and  con- 
struction consistent  with  the  contract  <<  They  must  be  con- 
strued" he  says,  ^  as  subordinate  to  the  voyage  specified,  and 
can  only  authorise  the  pursuing  such  a  course  as  may  be  neces- 
sary to  accomplish  the  principal  voyage."  The  judge  explicitly 
says,  that  he  would  not  be  understood  ^  to  give  any  opinion 
that  it  is  essential  to  the  validity  of  seamen's  articles,  that  there 
should  be  an  insertion  of  the  name  of  every  port,  to  which  a 
Teasel  may  proceed,  in  the  course  of  trade;  but  there  must 
be  some  equivalent  specification,  such  as  to  a  port  or  ports, 
island  or  islands  in  the  West  Indies."  In  the  present  case,  the 
person  who  shipped  these  men,  swears  that  the  articles  were 
read  to  them,  and  they  perfectly  understood  them,  and  that  he 
has  frequently  shipped  men  to  go  to  <<  port  or  ports"  without 
mentioning  what  part  of  the  world  they  were  in. 

The  libellants  have  set  up  another  justification  for  leaving 
the  ship,  to  wit,  the  cruelty  and  barbarity  of  the  captain  to 


ns  AUGUST  SESSIONS,  1881. 

Maipee  and  othen  «.  The  M( 


them.  Some  strong  evideoce  has  beea  produced  by  the  sea.- 
men  in  support  of  this  part  of  the  defence.  On  the  other 
hand  there  is  evidence  which  softens,  but  does  not  remove  this 
charge  against  the  captain.  The  ill  treatment  of  sailors,  by  the 
officers  under  whose  command  they  are  placed,  has  so  fre- 
quently been  a  subject  of  complaint,  that  courts  have  taken 
pains  to  explain  the  law  so  as  to  secure  full  protection  and  jus- 
tice to  the  seamen  on  the  one  side,  and  to  discourage  unreason- 
able complaints  on  the  other.  Masters  and  mates  of  vesseh 
are  often  coarse  and  rough  men,  with  very  little  control  over 
their  tempers,  and  fond  of  using  their  power  to  its  utmost 
Seamen  are  also  as  often  insolent,  obstinate,  and  negligent  of 
their  duty,  and  require  a  strict  hand  of  discipline.  Both 
have  the  property  of  others  entrusted  to  them,  and  it  is  the 
object  of  the  law  to  give  as  much  security  as  possible  to  all 
these  interests.  The  seamen  must  submit  to  a  reasonable  dis- 
cipline, and  to  such  privations  and  punishments  as  are  necessary 
to  enforce  a  faithful  performance  of  their  duties,  but  they  must, 
nevertheless,  be  treated  as  men,  with  the  feelings  of  men,  al- 
ways entitled  to  the  rights  of  humanity  and  the  protection  of 
the  law.  To  justify  the  men  in  leaving  their  ship  in  a  foreign 
port,  or  abandoning  their  duty  at  the  hazard  of  loss  or  ruin  to 
their  owners,  they  must  make  out  a  very  strong  case  indeed. 
Before  they  resort  to  this  extreme  remedy,  the  necessity  for  it 
ought  to  be  extreme,  or  so  pressing  that  a  moderate  and  reason- 
able man  could  not  resist  it  They  should  bear  much  and 
trust  for  satisfaction  and  redress  from  the  law,  when  they  re- 
turn home,  and  not,  for  every  excess  of  punishment,  become 
their  own  judges  and  avengers  at  the  heavy  expense  of  the 
innocent  owners,  who  pay  them  for  their  service,  and  have 
trusted  to  their  fidelity.  The  cases  on  which  the  courts  have 
justified  the  seamen,  on  a  plea  of  cruelty  by  the  captain,  in 
leaving  the  service  and  terminating  their  contract,  have  been 
where  it  was  apparent  that  they  could  not  remain  with  him 
without  danger  and  damage  to  their  personal  safety,  such  as  to 
make  a  dissolution  of  the  contract  necessary.  No  man  can  be 
bound  to  serve  another  at  the  peril  of  his  life. 
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In  the  case  of  Rice  v.  The  Polly  and  Kitty^  (2  Peters  Ad. 
Dec  420,)  there  was  not  only  a  most  wanton  and  excessive 
cruelty  or  beating  of  the  men,  but  the  most  dangerous  threats  of 
personal  injury  if  they  continued  on  board.  They  were  oblig* 
ed  to  leave  the  ship  at  Lisbon,  in  the  midst  of  the  voyage  and 
return  in  another  vessel.  The  question  was,  whether  they  had 
forfeited  their  wages.  The  judge  said;  *^  when  mariners  enter 
into  articles  for  a  voyage,  they  do  not  thereby  put  themselves 
out  of  the  protection  of  the  laws,  or  subject  their  limbs  or 
lives  to  the  capricious  passions  of  a  master  or  his  mate."  There 
is  no  doubt  much  power  given  by  the  law  to  the  master,  but 
the  law  also  watches  the  use  he  makes  of  it,  and  corrects  any 
abuse  of  it  In  that  case  the  libellants  had  been  cruelly  beaten 
and  abused;  it  was  necessary  to  have  a  surgeon  to  cure  one  of 
them  of  his  wounds  and  bruises.  The  captain  and  the  mate 
were  combined,  and  supporting  each  other  in  their  barbarity  to 
the  men.  The  master  once  declared  that  ^<he  would  make 
them  glad  to  jump  overboard  before  they  got  to  America." 
The  whole  crew  left  the  vessel,  but  did  not  secrete  themselves 
on  shore;  they  demanded  their  wages  and  clothes  and  applied 
for  process  against  the  captain  and  mate,  who  promised  to  pay 
them  their  wages,  and  recorded  the  process.  The  judge  did 
not,  it  is  true,  rely  on  the  promise  in  giving  his  judgment,  but 
said;  "  the  libellants  have  not  voluntarily  deserted,  but  have 
been  forced  from  a  service  in  which  neither  the  rights  of  hu- 
manity nor  personal  safety  could  be  depended  upon  or  even 
expected." 

To  forfeit  wages  there  must  be  a  voluntary  departure,  with* 
out  reasonable  cause.  (Abbot's  Ship.  464.)  In  the  case  of 
Limland  v.  Stephens,  (3  Espinasse,  269,)  which  was  one  of 
seamen's  wages,  Lord  Eenyon  says;  '^  There  are  reciprocal 
duties  between  masters  and  servants.  Desertion  is  a  forfeiture 
of  wages ;  but  if  the  captain  conducts  himself  in  such  a  way 
as  puts  the  sailor  into  that  situation  that  he  cannot,  without 
damage  to  his  personal  safety,  continue  in  his  service,  human 
nature  speaks  the  language*— a  servant  is  justified  in  providing 
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for  that  safety.  After  the  plaintiff  had  been  with  the  consul, 
he  communicated  to  the  defendant  the  wish  of  the  consul  to 
see  him.  The  captain  said,  he  would  go  when  it  suited  him. 
Being  pressed  by  the  plaintiff  to  go,  he  beat  him  very  se- 
verely,  and  threw  a  log  of  wood  which  hurt  his  foot  The 
plaintiff  left  the  ship,  and  defendant  was  heard  to  say,  that  if 
he  returned  he  would  chain  him  to  the  mast,  and  bring  him  to 
Sweden.''  In  reply  to  an  observation  made  by  the  counsel  of 
the  defendant,  Liord  Kenyon  said;  <Ms  a  man  bound  to  aerre 
at  the  peril  of  his  life  ?  Desertion  is  an  answer  to  the  seaman's 
claim  for  wages;  but  that  must  be  a  voluntary  act  of  the  set- 
man's,  and  not  caused  by  any  act  of  the  captain.  In  this  case, 
the  act  of  the  captain  has  made  the  dissolution  of  the  contract 
necessary,  and,  in  my  opinion,  justifiable  on  the  part  of  the 
sailor."  This  case  was  decided  in  1801.  The  case  of  the 
Polly  and  Kitty,  in  which  the  same  principles  were  adopted, 
was  decided  in  1789,  by  Judge  Hopkinson,  then  judge  of  the 
Admiralty  in  this  district 

I  have  quoted  these  cases  so  much  at  large,  to  show  that  the 
cruelty  must  be  extreme  and  dangerous  to  justify  a  sailor  in 
leaving  his  ship  and  throwing  up  his  contract  In  both  the 
cases  cited,  there  was  not  only  barbarous  abuse  of  the  persons 
of  the  sailors,  but  threats  of  future  ill  usage  of  a  dangerous 
violence,  which  there  was  good  reason  to  believe  would  be 
fully  executed.  The  case  of  the  present  libellants  has  no  such 
features;  the  captain  was  a  harsh,  severe  man,  but  by  no  means 
of  so  brutal  a  character  as  those  we  have  alluded  to.  I  do  not 
think  his  conduct  justified  the  libellants  in  leaving  the  ship,  or 
made  a  dissolution  of  their  contract  necessary. 

The  libellants  having  failed  to  justify  their  leaving  the  ship, 
either  on  account  of  the  alleged  change  of  the  voyage  described 
in  the  articles,  or  the  ill  treatment  of  them  by  the  captain,  they 
have  incurred  a  forfeiture  of  their  wages,  unless  their  remaining 
ground  of  defence  shall  avail  them,  to  wit,  the  consent  or  ac- 
quiescence of  the  captain  in  their  departure. 

The  forfeiture  of  wages  earned  by  a  hard  and  perilous 
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service  is  a  severe  penalty,  and  should  be  exacted  only  on  a 
clear  legal  cause.  So  it  has  been  considered  by  the  courts, 
and  those  who  claim  this  penalty  have  always  been  required 
to  show  themselves  to  be  clearly  entitled  to  it  by  the  per- 
formance, on  their  part,  of  all  the  requisitions  of  the  law. 
The  master  of  the  vessel  must  throw  the  fault  on  the  of- 
fending seamen;  he  must  deal  with  them  iairiy,  and  honest- 
ly, and  in  good  faith.  He  should  neither  endeavour  to  drive 
them  from  their  duty,  nor  deceive.and  entrap  these  r^h  and 
ignorant  men  into  a  course  of  conduct,  which  he  sees  may 
draw  upon  them  the.  loss  of  their  wages,  while  they  have 
no  such  suspicion.  If  they  are  really  and  truly  acting  under  a 
mistaken  opinion  of  their  rights,  and  not  from  a  dishonest  or 
rebellious  disposition,  they  should  be  undeceived,  their  error 
should  be  explained,  or  at  least  they  should  not  be  drawn  or 
permitted,  by  an  insidious  silence  or  inattention  to  their  pro- 
ceedings, to  involve  themselves  in  the  crime  of  desertion  with 
its  ruinous  consequences.  A  practice  of  this  sort  upon  sailors, 
may  well  be  considered  as  a  fraud,  and  the  contriver  ought  not 
to  gain  by  it  How  were  the  facts  of  this  case?  The  libellants 
left  the  ship  under  a  belief  that  they  had  a  right  to  do  so;  that 
the  intention  to  take  them  to  Europe  was  a  breach  of  the  con- 
tract, and  discharged  them  from  it  They  also  thought  that 
the  treatment  they  had  received  from  the  captain  dissolved 
their  contract  They  were  mistaken  in  both  points;  it  was  a 
mistake  of  the  law  of  their  case,  and  not  a  mutinous  resolution 
to  disregard  their  contract,  and  the  law  which  bound  them  to 
it  Their  conduct  shows  that  they  had  a  sincere  confidence  in 
their  opinion,  and  were  willing  to  bring  it  to  a  fair  test  They 
make  no  flight,  they  seek  no  concealment,  they  walk  openly 
about  the  city,  they  go  to  the  wharf,  they  meet  the  captain 
without  apprehension,  they  demand  their  wag^s  of  him,  they 
apply  to  Uie  courts  of  the  country  for  redress,  and  in  every 
thing  they  conduct  themselves  like  men  confident  in  their 
right  What  was  the  conduct  of  the  captain?  He  passed  them 
again  and  again;  he  took  none  of  the  measures  the  law  put  in 
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his  power  to  bring  tbem  back  to  the  ship  and  their  duty;  he  did 
not  even  order  them  to  go  on  board.  In  hia  conrersation  with 
the  mate  he  expressed  himself  doubtfully  as  to  his  intention  €i 
taking  these  men  with  him,  and  finally  sailed  away  leaving 
them  to  shift  for  themselves. 

In  the  case  of  Dixon  v.  The  Cyrus,  (2  Peters  Ad.  Dec.  407J 
circumstances  by  no  means  as  decided  as  these,  were  consido^ 
ed  as  strong  evidence  of  consent  on  the  part  of  the  master  to 
the  departure  of  the  seamen.    The  question  of  good  faith  is 
one  hardly  capable  of  direct,  explicit  testimony.    It  is  an  im- 
pression, an  opinion  derived  from  the  whole  conduct  of  the 
party.    The  conduct  of  Captain  Fennell  in  his  severe  treat- 
ment of  these  men  while  they  were  under  his  authority,  and 
his  extraordinary  abstinence  from  every  attempt,  even  the 
most  mild,  to  bring  them  back  after  they  had  left  him,  present 
him  to  my  mind  as  a  man  of  a  violent  and  severe  temper,  and 
wanting  in  frankness  and  fair  dealing.     It  seems  to  me  that  he 
was  dissatisfied  with  these  men,  for  they  had  certainly  misbe- 
haved themselves,  and  was  quite  willing  they  should  leave  the 
ship;  but  while  he  endeavoured  to  compel  them  to  do  so  by  his 
severity,  and  would  lull  them  into  security  by  his  entire  inat- 
tention to  their  absence,  he  was  indulging  himself  in  the  anti- 
cipation  that  he  would  deprive  them  each  of  eleven  months' 
wages.    He  was  not  open  even  to  his  mate.    In  a  case  in  which 
the  conduct  of  the  captain  was  so  calculated  to  deceive  and  mis- 
lead the  men,  and  to  induce  them  to  believe  he  had  no  desiro 
for  them  to  return  to  the  ship,  but  acquiesced  in  their  opinion 
that  he  had  no  claim  upon  them  to  go  with  him  to  Europe;  where, 
too,  it  is  at  least  doubtful  whether  he  did  not  design  to  mis- 
lead them  for  the  very  purpose  of  forfeiting  their  wages  on  a 
charge  of  desertion,  I  will  not  deprive  them  of  their  reward  for 
services  faithfully  rendered  for  the  space  of  eleven  months. 
The  owners  of  this  ship  have,  in  these  services,  received  fuU 
value  for  the  money  demanded  of  them,  and  I  see  no  just  cause 
for  withholding  it 

There  is  a  subordinate  question  in  this  case  which  must  also 
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be  disposed  of.  The  respondent  claims  a  credit  for  certain  pri* 
son  fees  paid  at  Havanna  for  the  libellants,  or  some  of  them. 
It  appears  that,  except  in  the  case  of  Ware,  the  men  were  im- 
prisoned by,  or  at  the  instance  of  the  captain;  but  Ware  was 
put  in  gaol,  by  the  police  o£Bcers  of  the  city,  for  some  miscon- 
duct or  offence  against  the  laws  of  the  country.  For  the  money 
paid  by  the  captain  to  obtain  his  liberation  from  imprisonment 
he  is  justly  chargeable,  and  the  respondent  must  be  credited 
with,  the  amodint  But  no  such  credit  will  be  allowed  against 
the  men  imprisoned  by  the  captain  for  his  grievances  or  com- 
plaint. I  have  declared  that  I  will  not  countenance  the  prac* 
tice  of  thrusting  our  seamen  into  foreign  gaols  by  the  captain, 
through  the  influence  he  may  have  with  our  consuls  or  the  ofScers 
in  a  foreign  port  It  is  always  a  most  severe  punishment,  and 
in  some  climates  dangerous  to  health  and  life.  The  punish- 
ments which  the  law  authorises  the  master  to  inflict  on  board 
of  his  vessel,  by  personal  correction,  by  confinement  and  other 
privations,  are  generally  sufficient  for  all  the  purposes  of  disci- 
pline. It  should  be  only  in  a  case  of  some  pressing  necessity, 
of  some  danger  to  the  vessel,  or  her  master  or  crew,  that  tlie 
men  should  be  imprisoned  on  shore. 

Djecr£e.  It  is  ordered  and  decreed,  that  the  libellants  shall 
recover  and  have  from  the  respondent,  the  wages  severally  due 
to  them,  from  the  time  they  respectively  shipped  and  entered 
on  board  of  the  said  ship  Moss,  until  the  time  when  they  re- 
spectively left  the  said  ship,  and  ceased  to  perform  any  service 
or  duty  on  board  of  her,  deducting  therefrom  all  payments 
made  to  the  said  libellants  respectively,  and  all  credits  to  which 
the  respondent  is  entitled  for  advances  of  money  or  goods;  and 
also  deducting  from  the  wages  severally  due  to  the  libellants, 
the  amount  paid  by  the  respondent  beyond  the  amount  stipu- 
lated to  be  paid  to  the  libellants,  to  the  hands  employed  in  their 
places  for  the  remainder  of  the  voyage  after  the  libellants  had 
left  the  ship. 

And  it  is  further  ordered  and  decreed,  that  there  be  deducted 
30 
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fircNn  the  wages  due  to  AlezMider  Ware,  the  money  pttdby  the 
respondent  to  obtain  his  release  froaa  the  prisan  at  Havanna,  in 
which  he  had  been  confined  by  the  authority  of  that  eity  for 
offences  against  its  laws  and  police;  but  bo  deducti<m  diall  be 
made  from  any  of  the  libeltants  for  or  on  account  of  any  prison 
fees,  or  other  costs  and  charges,  induced  by  or  in  consequcnee 
of  their  imprisonment  by  the  captain  of  the  sbip^  or  the  Ame- 
rican  consul  at  his  instance. 

And  it  is  further  ordered  and  deeteed^  that  the  seTeral  ae* 
counts  of  the  libellants  be  adjusted  and  paid  oa  these  princtples, 
and  in  case  of  any  disagreement  between  the  parties^  be  report- 
ed and  referred  to  the  court  for  final  adjudication. 

The  several  claims  of  the  libellants  for  short  allowance  are 
dismissed,  and  also  their  claim  of  two  months'  pay  to  keep 
them  at  Havanna  and  bring  them  home  to  Philadelphia^ 

On  the  31st  December,  1831,  the  partiee  having  reported 
their  adjustment  of  the  accounts  of  the  several  libellants  to  the 
court  for  a  final  adjudication,  it  was  ordered  and  de^sreed  that 
there  be  paid  by  the  re^>ondent  to  the  libeHants  severally,  the 
following  sums,  to  wit,  to  Alexander  Ware  one  hundred  and 
nineteen  dollars  and  nine  cents;  to  John  Dunderfield  one  hun- 
dred and  forty-three  dollars  and  thirty-two  cents;  to  John 
Magee  one  hundred  and  forty-nine  dollars  and  two  cents;  and 
to  William  Pitt  eighty-four  dollars  and  ninety-seven  ceiit& 
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FoVETBfiK  PACJCAaSS   OF  PiNS   IMPOETSD  IK  THE    SflIP 

Alubcikakt. 

1.  Where  a  aeirare  is  made  on  knd  under  tlie  lawe  of  impott,  tbe  daiiDant  has 

a  right  to  a  trial  by  jary. 
3.  On  an  infimnation  for  Ibrfeitare  of  goods,  subject  to  ad  valorem  duty,  the  ap- 

praisement  of  the  ptiblic  appraisers  is  a  necessary  and  pieparatory  proceeding, 

and  Is  prinsa  ftcie  erideooc. 

3.  The  assisiaBt  appraisers  of  goods  subject  to  ad  Talorem  duty,  under  the  act  of 
3dlh  May,  1830,  are  in  aid  of  thoee  under  the  act  of  1st  March.  1833;  and  an 
appraisement  by  each  set  is  not  necessary. 

4.  A  false  vihiatioo  in  am  inyoioo  of  goods  subject  to  ad  valoiem  duty,  is  a  price 
ehaiged  in  the  invoieei  leas  thu&  the  fiur  and  just  buying  and  selliog  piioeB»  at 
the  time  and  place  ^here  the  invoice  was  made  up, 

5.  To  subjoct  goods  to  forfeiture,  for  a  &]se  valuation,  it  must  be  accompanied 
by  a  fraudulent  intent  and  design. 

6.  Wbere  a  new  penalty  is  imposed,  for  a  violation  of  the  laws  of  impost  previ- 
•usly  defined,  it  may  be  inforeed,  though  unknown  to  the  claimant  at  the 
timeef  the  violation. 

7.  Where,  on  an  information  for  forfeiture,  a  claim  and  answer  are  filed  by  an 
agent  and  consignee,  for  the  owner,  and  the  jury  are  Bwom  to  try  an  issue 
between  the  United  States  and  the  owner,  the  court  will  not,  after  verdict, 
grant  a  new  trial»  on  the  ground  that  the  jury  were  inoorreetly  qualified. 

8.  It  u  no  iavastOB  of  tlie  privilege  of  the  jury  for  the  couii  to  present  io  them 
their  views  of  the  natoro,  bearing,  tendency,  and  weight  of  the  evidence. 

9.  The  court  are  not  bound  to  notice  in  the  charge,  a  point  of  law  embraced  in 
the  argument,  nnlsts  their  opinion  upon  it  was  explicitly  required. 
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10.  A  juror  ought  to  divegard  hia  private  knoirledge,  and  to  render  hie  verdiet 
solely  on  the  legal  and  open  testimony  of  the 


On  the  17th  September,  1830,  the  Attorney  of  the  Dnitfd 
States  for  the  Eastern  District  of  Pennsylvania,  filed  an  Inform 
mation  against  thirteen  cases  of  pins,  and  one  case  of  needles, 
imported  into  the  port  of  Philadelphia,  on  the  4th  August,  1830, 
from  Liverpool  in  England,  on  board  of  the  ship  Alleghany. 
The  information  alleged,  that  the  said  goods  were  subject  to 
ad  valorem  duty,  and  that  the  invoice  thereof,  and  the  pack- 
ages themselves,  were  made  up  with  intent,  by  a  false  valuation, 
to  evade  and  defraud  the  revenue  of  the  United  States,  whereby 
the  same  were  forfeited;  and  due  process  of  law  for  the  con- 
demnation of  the  goods  in  question,  was  prayed  for. 

On  the   12th  November,  1830,  William  C.  Cardwell  and 
John  Potter  filed  a  claim  to  the  said  fourteen  packages,  as  con- 
signees of  the  same  from,  and  for  and  on  behalf  of,  their  con- 
signors Kirby,  Beard  and  Kirby,  of  London,  by  whom,  as  they 
alleged,  the   said  packages  were  in   the   regular   course  of 
business  shipped  from  Great  Britain  and  consigned  to  them 
In  answer  to  the  information,  the  claimants  denied  that  the 
invoice  and  packages  were  made  up  with  intent,  by  a  false 
valuation,  to  evade  and  defraud  the  revenue;  and  they  sub- 
mitted that  if  the  allegation  to  that  effect  ^ere  true,  it  would 
not  authorise  a  forfeiture,  but  only  a  rei^praisement  and  in- 
creased duty  under  the  act  of  congress  of  1st  March,  1823. 

On  the  8th  April,  1831,  the  case  came  on  to  be  tried  before 
the  District  Court,  sitting  as  a  court  of  admiralty  and  maritime 
jurisdiction,  under  the  provisions  of  the  ninth  section  of  the 
act  of  24th  September,  1789;  Dallas,  District  Attorney,  in 
support  of  the  information,  and  Scott  for  the  claimants. 

Dallas,  for  the  United  States,  offered  evidence  in  support  of 
the  allegations  set  forth  in  the  information.  In  the  course  of 
this  evidence,  it  appeared  that  the  fourteen  packages  had  not 
been  seized  by  the  o£Bcers  of  the  revenue,  until  after  they  had 
been  landed,  and  that  the  first  suspicion  of  fiaud  arose  on  an 
examination  of  them  in  the  custom  house  stores. 
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Scott  for  the  daimants. 

Upon  this  evidence  the  caae  cannot  be  tried  before  the  coart, 
as  one  of  admiralty  and  maritime  jurisdiction,  but  the  claimants 
are  entitled  to  a  trial  by  jury.  It  is  the  place  of  seizure  and  not 
of  committing  the  offence  that  decides  the  mode  of  triaL  The 
ninth  section  of  the  act  of  24th  September,  1 789,  reserves  to  the 
parties  the  rieht  of  a  common  law  remedy,  where  the  common 
law  is  competent  to  give  it,  which  is  the  case  here.  1  Story's 
Laws  56.  The  United  States  v.  La  Vengeance,  3  Dallas,  297. 
The  United  States  v.  The  Betsey  and  Charlotte,  4  Cranch,443. 
Whelan  v.  The  United  SUtes,  7  Cranch,  112.  The  Sarah,  8 
WheatoD,  394.  The  Margaret,  9  Wheaton,  427.  Clark  v.  The 
United  States,  2  Washington,  521.  The  Isabella,  1  Paine,  1. 
7*he  United  States  v.  Nine  Packages  of  Linen,  1  Paine,  129. 
The  United  States  v.  Hair  Pencils,  1  Paine,  405. 

On  the  17th  June,  Judge  Hopkinson  decided  for  the  claimant, 
that  as  it  appeared  that  the  seizure  in  this  case  was  made  upon 
the  land,  it  was  to  be  tried  by  a  jury.  It  was  therefore  or- 
dered, that  it  be  set  down  for  trial  by  a  jury,  and  that  the  in- 
formation and  claim  be  so  amended  as  to  be  made  conformable 
to  an  issue  to  be  so  tried. 


On  the  5th  March,  1832,  the  case  came  on  for  trial  before 
Judge  HopKiKsoN  and  a  special  jury.  It  was  argued  by  Gilpin, 
District  Attorney,  for  the  United  States,  and  Scott  for  the 
claimants. 

G11.PIN  for  the  United  States. 

This  information  was  founded  on  the  fourth  section  of  the 
act  of  congress  of  the  28th  May,  1830,  which  is  as  follows: 
<<The  collectors  of  the  customs  shall  cause  at  least  one  package 
out  of  every  invoice,  and  one  package  ^t  least  out  of  every 
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twenty  packages  of  each  invoice,  and  a  greater  mimber  should 
he  4ee!m  it  necessary,  of  goods  imported  into  the  respective  dis- 
tricts, vrhich  package  or  packages  he  shall  have  first  designated 
on  the  invoice  to  be  opened  and  examined,  and  if  the  same  be 
found  not  to  correspond  with  the  invoice,  or  to  be  fidsely 
charged  in  such  invoice,  the  collector  shall  order  forthwith  all 
the  goods  contained  in  the  same  entry  to  be  inspected;  and  if 
such  goods  be  subject  to  ad  valorem  duty,  the  same  shall  be  ap- 
praised, and  if  any  package  shall  be  found  to  contain  any  arti- 
cle not  described  in  the  invoice,  or  if  such  package  or  invoice 
be  made  up  with  intent  by  a  false  valuation,  or  extension  or 
otherwise  to  evade  or  defraud  the  revenue,  the  same  shall  be 
forfeited.^'  And  the  fifteenth  section  of  the  act  of  1st  March, 
1823,  and  so  much  of  any  act  of  congi'ess  as  imposes  an  addi- 
tional duty  or  ])ena1ty  of  fifty  per  cent  on  duties  on  any  goods 
appraised  at  twenty-five  or  ten  ])er  cent,  above  their  invoice, 
are  repealed.  3  Story's  Laws,  1887.  Pamphlet  Laws  of  1830, 
p.  106. 

Evidence  was  then  given  of  the  invoice  of  the  goods  in 
question,  made  by  the  manufacturers,  Kirby,  Beard  and 
Kirby,  on  the  2d  Jufte,  1830,  and  their  arrival  in  Philadelphia, 
and  entry  by  Card  well  and  Potter  as  consignees  of  the  manu- 
facturers and  owners,  on  the  7th  August  following.  It  was 
also  proved  that  one  of  the  packages,  on  being  opened  and  ex- 
amined, was  found  to  be  falsely  charged  in  the  invoice,  and 
therefore  all  the  packages  were  examined  and  appraised  by  the 
public  appraisers.  On  their  appraisement  being  ofiered,  it  was 
objected  to. 

Scott  for  the  claimants. 

This  appraisement  is  not  evidence,  because  it  is  improperly 
made,  and  because  it  is  no  proof  of  fraudulent  intent 

I.  By  the  act  of  1st  March,  1823,  two  principal  appraisers 
were  appointed  for  this  port,  who  are  the  persons  by  whom  this 
appraisement  was  made.  The  act  of  28th  May,  1830,  on  which 
this  information  is  founded,  declares  that  the  secretary  of  the 
ti*easury  may  appoint  two  assistant  appraisers,  whose  appraise- 
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ments  are  to  be  refrised  and  corrected  by  the  former.  It  eri* 
dently  contemplates  such  a  previoiis  examination  which  did  not 
take  place  in  this  instance.  It  is  to  give  the  merchant  the  bene- 
fit of  appeal  and  revision.  Though  it  is  said  these  assistants 
<]iiay'  be  appointed,  it  has  been  settled  that  such  permission 
is  eompulsory  in  its  character  where  the  public  have  an  interest 
in  its  fnifilraent  3  Stery^s  Laws,  1687.  Rex  v.  Inhabitants 
of  Derby,  Skinner,  370.  Alderman  BackwelFs  case,  1  Vernon, 
1 52.  Rex  V.  Barlow,  2  Salkdd,  $09,  Commonwealth  v.  Gable, 
7  Serg.  &  Raw.  48^.  Schaefler  v.  Jack,  14  Serg.  &  Raw,  429. 
Newburg  Turnpike  Company  v.  Miller,  5  Jtihnson  Ch.  Rep. 
112.     Malcolm  v.  Rogers,  5  Co  wen,  186. 

11.  An  appraisement  is  no  evidence  on  a  question  of  forfeiture; 
it  is  meant  to  ascertain  what  duties  are  to  be  charged;  it  is  no 
evidence  of  value  at  the  time  and  place  of  exportation. 

Judge  HoYKiHSON  stopped  the  District  Attorney,  who  was 
about  to  reply,  and  admitted  the  evidence. 

The  aet  of  1st  March,  1823,  appoints  two  appraisers  for  liiis 
port;  that  provision  of  it  ha»  never  been  repealed'  expressly, 
bat  it  is  said  to  be  virtually,  by  the  section  of  the  act  of  28lh 
May,  1830,  which  authorises  the  secretary  of  the  treasury  to 
appoint  two  assistant  appraisers.  I  think  not  The  object  of 
the  last  act  was  the  public  convenience  it  authorised  the  ap- 
pointment of  four  assistant  appraisers  in  New  York  and  two 
here.  What  are  they  to  do,  and  what  are  their  power  and  duty? 
To  examine  sueh  goods  as  the  principal  appraisers  may  direct, 
should  they  be  unable  themselves  to  perform  all  tiiat  may  be 
required,  and  need  such  additional  aid.  On  the  construction 
which  has  been  given,  the  public  business  will  not  be  assisted, 
but  delayed.  Every  case  may  be  subjected  to  a  doable  exami- 
nation. The  business  will  not  be  distributed  among  the  four 
officers,  but  must  always  pass  under  the  notice  of  two  in  the 
first  instance,  with  a  correction  or  revision  of  the  otiier  two. 
By  a  double  process  tt»  assistants  are  to  report  to  tiie  princi- 
pals, and  the  principals  to  tile  collector,    Suah  is  not  the  inten- 
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tion  of  the  law  ;  these  officers  are  to  act  for  and  under  the  prin- 
cipal appraisers  when  necessary;  they  are  to  be  appointed  by 
the  secretary  of  the  treasury  when  the  public  senrice  requires 
an  increased  number  of  appraisers;  but  there  is  nothing  com- 
pulsory upon  him  to  make  such  increase,  and  nothing  which 
makes  them  independent  of,  or  distinct  from  the  principal  ap- 
praisers in  the  manner  contended  for.  As  to  the  second  objec- 
tion, it  is  sufficient  to  observe  that  this  appraisement  is  required 
by  the  act  of  congress  as  the  foundation  of  a  forfeiture,  as  a  pre- 
paratory step  or  proceeding  in  the  course  of  forfeiture.  It  is 
therefore  prima  facie  evidence,  and  as  such  properly  introduced; 
but  it  is  not  conclusive;  it  may  be  rebutted  or  disproved  by  the 
claimants. 

Gilpin  for  the  United  States,  in  continuation* 

The  appraisement  in  question  was  then  read  together  with  a 
reappraisement  by  the  same  officers.  The  claimants  being  dis- 
satisfied, a  third  appraisement  was  made  by  the  same  officers  to- 
gether with  two  merchants, selected  by  the  claimants  and  approv- 
ed by  the  collector,  according  to  the  provisions  of  the  eighteenth 
section  of  the  act  of  1st  March,  1823.  This  was  also  read;  as 
was  a  smaller  invoice  or  bill  of  sale  of  the  same  goods  left  at 
the  custom  house,  as  was  allegied,  by  accident  Several  wit- 
nesses, who  had  imported  similar  articles  and  received  invoices, 
to  which  they  referred,  were  examined  to  prove  that  the  in- 
voice in  question  was  lower  than  the  current  market  value  at 
the  time  and  place  of  exportation*     3  Story's  Laws,  1888.. 

Scott  for  the  claimants. 

Testimony  under  a  commission  to  England  was  read  to  prove, 
that  the  invoice  prices  were  the  actual  value  at  the  time  when 
and  place  where  it  was  made.  But  besides,  it  was  said,  the 
preparatory  steps  necessary  to  a  forfeiture  had  not  been  taken. 
The  appraisement  by  the  merchants  was  under  the  act  of  1st 
March,  1823.  Where  this  act  is  inconsistent  with  that  of  28th 
May,  1830,  it  is  repealed  pro  tanto.  The  latter  act  prescribes 
a  new  mode  of  reappraisement  where  the  owner  is  dissatisfied. 
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the  old  mode  is  therefore  repealed,  yet  it  was  adopted  here^ 
To  sustain  a  forfeiture  the  law  must  be  strictly  complied  with. 
To  show  that  these  goods  are  falsely  valued,  we  must  ascertain 
what  the  law  means  by  a  true  valuation.  This  varies  in  the 
difierent  acts  relative  to  ad  valorem  duties.  That  of  3d  March, 
1817,  fixes  <<the  net  cost  of  the  article  at  the  place  whence 
imported^'  as  the  test;  that  of  20th  April  1818,  <Hhe  actual 
cost;"  that  of  1st  March,  1823,  <<  the  actual  cost,  if  the  goods 
have  been  actually  purchased,  or  the  actual  value  if  the  same 
have  been  procured  otherwise  than  by  purchase,  at  the  time 
and  place  when  and  where  purchased  or  procured;"  that  of  19th 
May,  1828,  <<  the  actual  value  at  the  time  purchased,  and  place 
whence  imported."  The  invoice,  therefore,  must  contain  the 
< actual  value'  of  the  goods  to  the  manufacturers  at  the  place  of 
manufacture,  and  at  the  time  they  sent  them  to  their  agents  here* 
It  does  so.  We  have  their  oath  annexed  to  the  invoice;  and 
it  is  entitled  to .  great  weight  There  is  no  evidence  even  at- 
tempting directly  to  disprove  this.  As  to  any  fraudulent  in- 
tent to  violate  the  act  of  28th  May,  1830,  it  could  not  exist, 
£br  their  invoice  is  dated  2d  June,  1830,  long  before  they  could 
have  known  of  its  passage.  3  Story's  Laws,  1633,  1680, 1885. 
Pamphlet  Laws  of  1828,  p.  47.  The  Isabella,  1  Paine,  7.  The 
United  States  v.  Nine  Packages  of  Linen,  1  Paine,  146.  The 
United  States  v.  Hayward,  2  Gallison,  485. 

Judge  HoPKiNSON  delivered  the  following  charge  to  the 
jury: 

The  information  charges  that  the  goods  in  question,  being 
subject  to  an  ad  valorem  duty,  were  imported  into  Philadelphia 
firom  Liverpool,  in  the  ship  Alleghany,  and  that  the  invoice 
and  packages  were  made  up  with  intent  by  a  false  valuation  to 
erade  and  defraud  the  revenue  of  the  United  States.  Two 
subjects  or  questions  are  thus  submitted  to  your  inquiry  and 
deliberation.  1.  Is  the  valuation  of  these  pins,  as  it  appears  in 
the  invoice,  a  false  valuation  ?  2.  If  it  is  so,  then,  were  this 
31 
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false  valuation  and  the  invoice  made  up  with  intention  to  de- 
fraud the  revenue  of  the  United  States  ? 

The  information  ia  founded  on  the  fourth  section  of  the  act 
of  28th  May,  1830,  which  has  been  frequently  referred  ta 
The  proof  in  support  of  the  allegations  of  the  information  con- 
sists of  official  documents  and  parol  testimony.  You  have 
before  you  a  paper  called  the  small  invoice.  It  is  dated  at 
London,  on  the  2d  of  June;  not  at  Liverpool,  where  the  goods 
were  shipped.  It  is  for  you  to  say  what  this  paper  is  ?  Why 
was  it  prepared,  and  what  use  was  to  be  made  of  it?  It  is  aaid 
to  be  an  estimate  made  for  the  export  entry;  but  how  coiild 
this  be,  as  the  particulars  were  not  then  known?  You  will 
'  make  these  inquiries  and  satisfy  yourselves.  The  regular  in- 
voice is  dated  on  the  24th  of  June.  Both  papers  came  with 
the  ship.  The  first  paper  is  not  in  form  an  invoice;  the  second 
is  in  the  usual  form.  The  first  is  like  a  common  bill  of  sale, 
headed,  <<  Messrs.  Cardwell  &  Co.  of  Philadelphia,  bought  of 
Messrs.  Kirby  Beard  &  Kirby.''  In  it  the  valuation  of  the  goods 
is  higher  than  in  the  regular  invoice.  Why  was  tiiis  done? 
Does  it  afibrd  ground  for  a  reasonable  suspicion,  that  the  first 
paper  contains  the  real  value  of  the  goods,  and  the  price  at 
which  they  were  actually  sold;  and  that  the  second  was  pre- 
pared for  the  custom  house  entry  ? 

It  was  on  the  second  or  regular  invoice  that  the  entry  here 
was  ordered,  and  the  question  is  on  this  invoice.   Does  it  exhibit 
a  true  or  a  false  valuation  of  the  goods?     If  it  be  true,  then 
any  suspicion  arising    from  the  other,  is  of  no  importance: 
for,  if  the   goods  were   entered  at  their  true  value,   by  a 
true  invoice,  there  has  been  no  forfeiture  or  violation  of  the 
law.     On  the  other  hand,  if  this  is  a  false  invoice,  then  the 
character  and  object  of  the  other  invoice  may  be  important  in 
deciding  upon  the  intention  of  the  second.     (The  two  papers 
were  here  referred  to,  and  the  prices  particularly  stated.)    The 
first  proceeding  under  the  law,  was  the  appraisement  made  by 
the  official  appraisers.     Compare  their  valuation  of  the  goods 
with  that  given  in  the  invoice.    The  second  appraisement  was 
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made  by  the  special  appraisers,  to  whom  were  added  two  others 
appointed  by  the  consignees.  This  was  done  under  the 
eighteenth  section  of  the  act  of  1st  March,  1823.  From  the 
appraisements,  and  from  the  evidence  given  to  the  jury  by  the 
appraisers,  it  appeared  that  extraordinary  pains  were  taken  to 
ascertain  the  value  of  the  goods,  and  every  means  of  informa« 
lion  resorted  to.  The  attention  of  the  appraisers  was  particu- 
larly drawn  to  the  proper  inquiry,  that  of  the  value  of  the 
goods  in  the  London  market;  they  made  all  allowances  for 
any  change  in  the  market,  for  any  difference  in  the  quality 
and  weight  of  the  pins.  You  will  compare  this  with  the  pre- 
vious appraisement,  and  can  hardly  fail  to  obtain  a  satisfactory 
knowledge  of  the  true  value  of  those  articles,  in  the  London 
market,  at  die  time  of  their  exportation. 

In  addition  to  these  appraisements,  numerous  witnesses  have 
been  examined  at  the  bar,  dealers  in  the  article,  importers  at 
the  time  of  this  importation,  as  well  as  before  and  after  it  They 
produced  their  invoices,  and  stated  the  prices  at  which  they 
made  their  purchases.  Some  of  them  made  their  importations  at 
the  same  time  with  the  claimants,  from  the  same  place,  and  even 
from  the  same  manufactory.     (The  judge  turned  to  the  evidence 
of  these  witnesses,  making  observations  explanatory  of  each.) 
You  will  also  give  due  attention  and  weight  to  the  testimony 
on  the  part  of  the  claimants.     It  cannot  have  escaped  your  ob- 
servation,  that  among  the  numerous  importers  of  pins  in  this  city 
or  country,  they  have  not  produced  one  witness,  to  verify  or 
support  the  prices  of  their  invoice;  not  one  importation  or 
invoice;  nor  a  single  sale  at  these  prices.     They  have  a  com- 
mission to  England;  but  they  have  examined  only  two  witnesses 
under  it,  although  dealers  in,  and  manufacturers  of  the  article. 
They  have  not  shown  a  single  sale  in  London,  or  any  part  of 
England,  of  any  pins  of  any  quality,  at  the  prices  of  their  in- 
voice, or  near  to  them.     You  have,  under  this,  commission, 
the  testimony  of  Donald  Mcllvainc,  with  his  opportunities 
of  knowledge  on  the  subject,  as  they  appear  from  his  own 
answers.    His  evidence,  too,  is  hard  to  be  reconciled  with 
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the  letter  of  the  claimants  to  John  Bury,  and  their  own  in- 
voice sent  to  him.  The  other  witness,  William  Broughton,  is 
t  pin  maker  in  the  employ  of  the  claimants,  but  says  he  has  no 
exact  knowledge  of  the  prices. 

All  the  evidence  which  has  been  given  of  prices,  or  market 
value,  or  fair  market  value,  or  current  value,  or  true  value,  or 
actual  value,  is  to  bring  you  to  the  same  conclusion,  to  a  satis- 
factory answer  to  the  question  you  are  trying,  to  wit,  is  the 
valuation  of  these  goods  in  this  invoice  a  <  false  valuation,' 
which  is  the  offence  described  in  the  act  of  congress  of  1890, 
on  which  this  information  is  founded?  Were  these  goods  really 
worth  more  in  the  London  market?  Were  the  buying  and 
selling  prices  higher  in  that  market  than  those  charged  in  this 
invoice,  at  the  time  when  this  invoice  was  made  up  ?  However 
the  phrases  may  vary  in  the  different  acts  of  congress,  cur- 
rent value,  actual  value,  or  market  value,  the  inquiry  with 
you  always  is  the  same;  does  this  invoice  contain  a  true  valua- 
tion of  these  pins,  or  a  false  one?  The  phraseology  of  the  laws 
is  important,  on  this  issue,  only  as  it  may  assist  you  in  answer- 
ing and  deciding  the  question  whether  these  pins,  or  similar 
pins,  were  bought  and  sold  in  the  Liondon  market,  in  June, 
1830,  at  these  prices?  Or  is  the  valuation  false  and  untrue,  and 
the  prices  hot  those  at  which  such  pins  were  bought  and  sold  at 
that  time  and  place?  You  are  not  to  take  a  sale  under  particu- 
lar circumstances  which  may  have  depressed  or  raised  the 
price,  but  the  fair  and  just  price  of  buying  and  selling  in  the 
market 

'  If,  upon  a  liberal  and  impartial  view  of  the  whole  evidence, 
•you  shall  come  to  the  conclusion  tliat  the  valuation  in  the  in- 
voice is  ijilse,  it  will  then  be  your  duty  to  inquire  whether  this 
has  happened  by  accident,  inadvertence,  or  mistake,  or  with  in- 
tent to  evade  and  defraud  the  revenue  of  the  United  Statesi 
The  fact  is  not  enough;  it  must  be  accompanied  by  thefiraado- 
lent  intent  and  design.  This  is  not  often  capable  of  direct,  ex- 
press proof,  but  the  intention  of  the  party,  as  in  other  similar 
eases,  must  be  collected  from  all  the  facts  and  circumstancesi 
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In  this  inquiiy,  the  amount  of  the  undervaluation  is  important, 
because,  if  great,  it  is  less  likely  to  be  a  mistake,  and  because 
the  difference  offers  a  sufficieat  temptation  in  the  diminution 
of  the  duties,  to  account  for  it.  This  is  the  part  of  the  case  pe- 
culiarly bdonging  to  your  office,  and  which  you  will  make 
with  all  necessary  caution,  as  the  character  of  the  claimants  has 
been  strongly  pressed  upon  yoii  to  repel  the  suspicion  of  a  de- 
liberate, contrived  fraud.  How  far  tliese  foreign  manufacturers 
regard  our  revenue  laws,  er  think  there  is  much  guilt  in  getting 
an  advantage  of  them,  you  can  better  judge  than  the  court 
We  have  reason  to  believe  that  some  dealers  think  every  thing 
fair  in  a  contest  with  a  custom  hoase,  especially  abroad.  It  is 
due  to  the  consignees  of  this,  shipment,  Messrs.  Card  well  and 
Potter,  to  say  that  if  there  is  any  thing  wrong  in  the  business, 
tiiey  are  not  implicated  in  it  They  entered  the  goods  by  the 
invoice  which  came  to  them  with  the  goods. 

The  JuET  found  a  verdict  for  The  United  States. 


On  the  15th  March,  1832,  a  motion  was  made  on  behalf  of 
the  claimants  for  a  new  trial,  and  the  following  reasons  were 
filed: 

L  Because  the  jury  were  sworn  to  try  the  issue  between  the 
United  States  and  Kirby  Beard  and  Kirby,  claimants,  where- 
as no  such  issue  exists  upon  the  record. 

II.  Because  the  jury  were  incorrectly  qualified. 

III.  Because  the  court  erred, 

1.  In  admitting  in  evidence  the  three  several  appraisements, 
for  any  other  purpose  than  to  prove  the  United  States  had  taken 
the  steps  necessary  to  seizure. 

2.  In  admitting  them  in  evidence  for  any  purpose. 

3.  In  admitting  in  evidence  the  invoices  of  John  Siter,  Wil- 
liam Chaloner,  Joseph  Brown,  and  John  Bury. 
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IV.  Because  the  court,  in  the  charge  to  the  jury,  erred, 

1.  In  instructing  them  that  there  was  nothing  in  the  objee- 
tion  that  the  act  of  2Sil\  May,  1830,  was  unknown  to  Kirbj 
Beard  and  Kirby,  before  tliey  shipped  the  pins. 

2.  In  instructing  them  that  the  appraisements  were  properly 
made,  and  the  act  of  SSth  May,  1830,  did  not,  quoad  hoc,  re^ 
peal  the  section  in  the  act  of  1st  March,  1823,  relating  to  q>- 
praisement 

3.  In  instructing  them  that  the  paper  called  the  small  in- 
voice was  a  suspicious  paper,  a  false  one,  and  such  as  to  throw 
doubt  on  the  transaction. 

4.  In  instructing  them  that  the  appraisements  were  made 
with  great  care,  and  therefore  entitled  to  great  weight  in  their 
consideration. 

5.  In  instructing  them  to  consider  John  Biter's  testimony  as 
of  special  importance. 

V«  Because  tlie  court  did  not  charge  the  jury  on  the  rule  of 
law  pressed  in  argument  by  the  counsel  of  the  claimants,  in  re- 
ference to  the  testimony  of  Donald  M^Ilvaine,  viz.  that  he  was 
entitled  to  belief  unless  impeached,  and  that  no  such  attempt 
having  been  made,  he  stood  before  the  jury  entirely  worthy  of 
credit;  but  on  the  contrary,  simply  remarked,  <<  it  was  strange 
he  did  not  purcliase  at  the  prices  named." 

VI.  Because  the  court  told  the  jury  that  the  claimants  had 
known  all  the  testimony  of  the  United  States  for  eighteen 
months,  and  yet  produced  none  to  contradict  it;  there  being  no 
proof  of  that  knowledge  given  at  the  trial,  and  the  court  being 
entirely  mistaken  as  to  tlie  fact. 

y  II.  Because  the  general  tenor  of  the  charge  of  the  court  ww 
such  as  to  take  away  the  question  of  fact  from  the  jury. 

VIII.  Because  the  court  remarked  that  it  was  extraordinary 
Kirby  Beard  and  Eirby,  should  have  examined  Broughton,  a 
man  in  their  own  employ. 

IX.  Because  tlie  court  erred  in  saying, 

1.  That  the  various  expressions  in  the  acts  of  congress  on  the 
subject  of  value  and  the  computation  of  ad  valorem  duties,  were 
unimportant  in  the  case. 
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2.  That  to  prove  value  at  London,  value  at  Mancheatery  Li- 
TeqxK)],  and  Warrington,  could  be  a  guide. 

X.  Because  when  the  jury  came  in,  and  one  of  them  asked 
whether,  in  making  up  his  opinion,  he  was  at  liberty  to  avail 
himself  of  his  own  previbus  knowledge,  the  court  replied 
^  Your  oath  is  to  decide  according  to  the  evidence,  this  is  the 
only  proper  guide  for  your  decision/' 

XL  Because  the  court  subsequently  intimated  to  the  same 
juror,  that  unanimity  was  not  to  be  expected,  and  that  he  should 
endeavour  to  come  to  the  opinion  of  his  fellows. 

On  the  31st  March,  1832,  this  motion  was  argued  by  Scott 
for  the  claimants,  and  Gilpin,  District  Attorney,  for  the  United 
States. 

Scott  for  the  claimants. 

The  following  cases  were  cited,  Reniger  v.  Fogossa,  Plow- 
den,  12.  Partridge  v.  Strange,  Plowden,  83.  The  Cotton- 
planter,  1  Paine,  23.  United  States  v.  Nine  Packages  of 
Linen,  1  Paine,  129.  Doebler  v.  The  Commonwealth,  3  Serg. 
fc  Raw.  237. 

GiLPm  for  the  United  States. 

The  following  cases  were  cited,  3  Blackstone's  Com.  375. 
United  States  v.  Williams,  1  Paine,  261.  Smith  v.  Park* 
hurst,  Andrews,  321. 

Judge  HopKnrson  delivered  the  following  opinion: 
Numerous  reasons  have  been  filed  in  this  case  against  the 
verdict,  and  to  support  the  motion  on  the  part  of  the  claimants, 
for  a  new  trial.  Some  of  them  have  not  been  touched,  or  in- 
sisted upon  in  the  argument  on  the  motion,  and  therefore  will 
not  require  a  particular  attention  from  the  court  Such  as  have 
been  maintained  in  the  argument  will  be  considered  and  dis^ 
posed  o£ 

The  first  and  second  reasons  are;  ^<  because  the  jury  were  swom 
to  try  the  issue  between  the  United  States  and  Kirby  Beard  and 
Kirby,  claimants,  whereas  no  such  issue  exists  upon  the 
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cord;  and  because  the  jury  were  incorrectly  qualified."  I  have 
no  doubt  that  the  jury  were  properly  sworn,  both  as  regards 
the  real  parties  in  interest,  and  as  they  appear  upon  the  record, 
but  I  shall  put  the  dismission  of  tins  exception  on  another 
ground.  The  first  four  jurors  called  to  the  book  were  sworn 
to  try  the  issue  between  the  United  States  and  Fourteen 
Packages  of  goods,  whereof  Gardwell  and  Potter,  were 
claimants.  The  counsel  for  the  claimants  immediately  inter- 
rupted the  clerk,  and  observed  to  him  that  Gardwell  and  Pot- 
ter were  not  the  claimants,  but  the  agents  of  the  claimant!, 
who  were  Eirby  Beard  and  Kirby,  and  that  the  jury  should 
be  so  sworn.  Under  this  direction,  to  which  the  district  attor- 
ney assented,  the  four  jurors  were  re-sworn  according  to  it, 
and  all  the  other  jurors  were  also  so  sworn.  It  is  now  object- 
ed to  the  verdict,  that  the  jury  should  not  have  been  so  awoin 
or  qualified;  that  Kirby  Beard  and  Kirby,  are  not  the  claim- 
ants on  the  record,  but  the  issue  was  between  the  United 
States  and  Gardwell  and  Potter,  claimants.  Gan  it  be  imapn- 
ed  that  a  court,  holding  the  power  to  set  aside  a  verdict 
and  grant  a  new  trial,  for  the  purposes  of  justice,  would  exer- 
cise that  power  under  such  circumstances,  when  the  error,  if 
any,  was  the  error  of  tlie  party  who  would  now  take  advantage 
of  it;  and  which  is  confessedly  a  mere  matter  of  form,  a  pure 
technicality,  having  no  influence  or  bearing  on  the  merits  of 
the  case  ?     It  is  impossible. 

The  next,  or  third  class  or  head  of  reasons,  relates  to  alleged 
errors  of  the  court  1.  and  2.  <<  In  admitting  the  three  ap- 
praisements to  be  read  in  evidence.''  This  exception  was  pass- 
ed over  in  the  argument  Indeed  I  know  not  what  could 
have  been  said  for  it,  as  the  appraisements  in  question  were 
not  only  a  part  of  the  proceedings  directed  in  such  cases  by 
the  act  of  Gongress,  but  were  read  to  the  jury  on  the  express 
call  of  the  counsel  of  the  claimants.  3.  ^  In  admitting  in  evi- 
dence the  invoices  of  John  Siter,  William  Ghaloner,  Joseph 
Brown,  and  John  Bury.'^  As  to  the  invoices  of  Siter,  Ghalo- 
ner,  and  Brown,  they  were  neither  offered  nor  given  in  evi^ 
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dence.  Thefle  geatlemen  had  oeverally  made  importations  of 
articlea  similar  to  those  in  question,  and  they  were  examined 
as  to  the  prices  they  had  paid  for  them.  They  did  refer,  with- 
out objection,  to  their  invoices  to  assist  their  memory  in  ascer- 
taining these  prices;  but  the  invoices  were  not  read  to  the 
jury,  nor,  in  any  other  manner,  made  a  part  of  the  evidence  of 
the  cause.  No  exception  was  taken  or  noted  by  the  claimants 
to  the  decision  of  the  court  on  the  admissibility  of  the  question, 
what  were  the  prices  paid  by  the  witnesses  for  their  articles, 
although  the  question  was  objected  to;  and  as  to  the  invoices, 
they  were  used  in  no  other  way  than  that  mentioned.  The 
invoice  of  John  Bury  was  offered  and  read  in  evidence,  and 
also  the  letter  which  accompanied  it,  because  both  the  invoice 
and  the  letter  came  from  the  claimants,  and  were  clearly  evi- 
dence against  them.  If  this  were  not  so,  their  admission  can 
afford  no  ground  of  exception  to  the  verdict,  as  they  were 
given  to  the  jury  without  objection. 

These  are  all  the  reasons  founded  on  supposed  errors  of  the 
«ourt  in  the  course  of  the  trial.  The  next  class,  the  fourth, 
relates  to  alleged  errors  in  the  charge  to  the  jury. 

1.  <<  In  instructing  the  jury  that  there  was  nothing  in  the  ob- 
jection that  the  act  of  £8th  May,  1830,  was  unknown  to  the 
house  of  Kirby  Beard  and  Kirby  before  they  shipped  the 
goods  in  question.''  I  cannot  withhold  the  expression  of  my 
surprise  that  this  reason  should  be  seriously  urged  to  the  court, 
however  expedient  it  might  have  been  to  address  it  to  a  jury,, 
to  enlist  their  feelings  for  the  claimants,  on  a  supposed  igno- 
rance of  the  law  they  were  offending.  What  are  the  purport 
and  effect  of  the  law  of  dSth  May,  1830  ?  Do  they  create  a 
new  offence,  or  make  that  unlawful,  which  was  before  lawful? 
Certainly  not  so.  The  offence  committed  was  always  a 
violation  of  the  laws  of  the  United  States,  visited  by  cer^ 
tain  and  severe  penalties.  But  these  penalties  were  found 
not  to  be  adequate  to  prevent  the  offence:  the  temptations  to 
cupidity  were  too  strong  to  be  restrained  by  an  increase  of 

duties  on  th0  goods  which  were  falsely  invoiced.    The  penalty 
32 
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was  therefore  eDlarged  to  an  entire  and  absolute  forfeiture  of 
the  goods.  The  plea  of  the  claimants  is,  we  knew  that  by 
making  up  this  false  invoice,  with  intent  to  defraud  the  re- 
venue of  the  United  States,  we  were  violating  a  law  of  the 
United  States,  but  we  supposed  that  in  case  of  delectioo  we 
should  suffer  only  by  an  increased  charge  upon  our  goods,  and 
not  by  their  forfeiture,  and  therefore  we  are  innocent:  there* 
ibre  we  should  be  acquitted  of  all  penalty,  and  the  jury  should 
so  have  rendered  their  verdict  This  is  a  most  extraordinaiy 
course  of  reasoning  in  law  or  morals.  Besides,  did  MeasnL 
Kirby  Beard  and  Kirby  require  to  have  a  knowledge  of  the 
enactments  of  the  act  of  28th  May,  1830,  to  teach  them  that 
fraud  and  perjury  are  crimes  every  where,  under  all  circum- 
stances, and  upon  all  subjects?  Yet  it  was  only  by  and  through 
fraud  and  perjury  that  the  offence,  charged  and  proved  upon 
them  by  the  verdict  of  a  most  respectable  and  intelligent  juiy, 
could  have  been  perpetrated.  But,  in  their  code  of  morals, 
fraud  and  perjury  are  nothing,  unless  they  are  to  be  followed 
by  a  forfeiture  of  goods.  These  remarks  are  reluctantly  made: 
but  they  are  rendered  necessary  by  the  perseverance  and  seal 
with  which  this  reason  has  been  pressed,  first  upon  the  jury, 
and  now  again  upon  the  court 

2.  The  second  reason  under  the  fourth  head  relates  to  the 
appraisements,  and  was  not  noticed  in  the  argument 

3.  The  third  reason  under  the  same  head,  which  relates  to  the 
small  invoice,  was  also  passed  by  in  the  argument  As  to  that 
paper,  I  told  the  jury,  that  there  was  a  mystery  about  it,  which 
had  not  been  explained,  not  merely  because  it  gave  a  different 
valuation  to  the  goods  from  the  regular  invoice  by  which  the 
goods  were  offered  for  entry,  but  that  it  purported  to  be  a  bill 
of  sale  from  Kirby  Beard  and  Kirby,  to  Gardwell  and  Pot- 
ter, when  in  truth  no  such  sale  was  made,  but  the  goods 
were  sent  to  this  country  for  and  on  account  of  Kirby  Beard 
and  Kirby;  and  Gardwell  and  Potter,  were  but  llie  con- 
signees, having  no  ownership  in  them  and  no  interest  but  as 
consignees.    I  stated  other  circumstances  which  threw  a  cloud 
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of  fluspicion  over  this  part  of  the  case,  together  with  the  expla- 
nations that  were  offered  on  tlie  part  of  the  claimants;  and  left 
the  whole  to  the  jury  for  their  consideration  with  this  obser- 
Tstion;  <<The  jury  must  say  what  this  paper  means,  and 
whether  it  affords  ground  for  reasonable  suspicion  of  an  unfieiir 
intention.'^ 

4.  The  fourth  error,  under  this  head,  is  <<  in  instructing  the 
jury  that  the  appraisements  were  made  with  great  care,  and 
were  therefore  entitled  to  great  weight  in  their  considera- 
tion/^ As  these  appraisements  were  received  in  evidence,  I 
cannot  perceive  in  what  was  tl\e  error  or  the  mischief,  to  say 
that  they  had  been  made  with  great  care.  The  appraisers  ap- 
peared before  the  jury,  and  made  the  same  appraisements  un- 
der their  oaths  taken  here,  as  they  had  under  their  ojBScial  oaths 
taken  at  the  custom  house*  They  explained  particularly  the 
time,  which  was  several  days,  occupied  in  the  business,  and  the 
means  they  took  to  obtain  information,  to  assist  them  in  ascer- 
taining the  true  value  of  the  articles  at  the  time  and  place  re- 
quired by  the  law.  Was  there  any  error  in  telling  the  jury 
that  appraisements  tlius  made,  for  whatever  puq)ose  they  were 
given  in  evidence,  were  entitled  to  their  respect  in  proportion 
to  the  care  witli  which  tliey  had  been  made?     I  think  not 

5.  The  fifth  point,  under  this  head,  has  not  been  insisted 
upon;  indeed  it  is  a  mistake  in  point  of  fact.  The  jury  were 
told  to  consider  John  Bury's  testimony  of  special  importance, 
because  it  came  from  the  claimants  themselves;  but  this  was  not 
said  as  to  evidence  of  the  United  States. 

We  come  now  to  the  fifth  general  head;  *^  because  the  court 
did  not  charge  the  jury  on  the  rule  of  law,  pressed  in  argu- 
ment by  the  counsel  of  the  claimants,  in  reference  to  the  testi- 
mony of  Donald  M<Ilv<iine,  viz.  that  he  was  entitled  to  belief 
unless  impeached,  and  that  no  such  attempt  having  been  made, 
he  stood  before  the  jury  entirely  worthy  of  credit;  but  on  the 
contrary  remarked,  that  it  was  strange  he  did  not  purchase  at 
the  prices  named.'' 

If  the  judge  had  instructed  upon  this  point,  as  the  exception 
requires  him  to  do,  he  might  indeed  have  been  charged  with 
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invading  the  rights  of  the  jury.  If  there  be  any  thing  which 
]>eculiarly  belongs  to  them  in  the  trial  of  a  cause,  it  is  to  judg^ 
of  the  credibility  of  witnesses,  and  it  is  not  for  the  court  to  di- 
rect or  instruct  them  who  is  entitled  to  belief,  or  who  stands  be- 
fore them  entirely  worthy  of  credit  As  to  the  evidenee  of 
Donald  M^Ilvaine,  if  I  had  told  the  jury  my  opinion  of  it,  it 
would  have  been,  that  it  was  impeached  by  all  the  evidence  of 
the  cause,  and  by  circumstances  testified  by  himself.  I  rqpeat 
now  what  I  said  to  the  jury;  it  is  difficult  to  reconcile  the  evi- 
dence of  Donald  M 'Ilvaine  with  his  conduct;  it  is  difficult  to 
discover  why,  if  he  were  desirous  of  purchasing  goods  for  him- 
self, and  had  orders  to  do  so  from  others,  he  did  not  take  them 
at  the  prices  he  says  they  were  offered  to  him  for,  as  these 
prices  were  certainly  lower  than  any  other  sales  or  offers  we 
had  any  account  of,  and  much  lower  than  the  actual  sales  msde 
about  the  same  time.  It  is  difficult  also  to  reconcile  his  testi- 
mony with  the  letter  and  invoice  received  by  John  Bury,  from 
Slirby  Beard  and  Kirby,  in  which  the  pins  are  charged  at  a 
much  higher  price  than  Donald  M41vaine  says  the  same  house 
oflered  them  to  him  for,  at  or  near  the  same  time,  and  which 
prices  Kirby  Beard  and  Kirby  assure  Mr.  Bury  were  their 
lowest  After  these  remarks  I  told  the  jury,  that  neverthe- 
less, Mr.  M^Ilvainc  had  sworn  positively  to  the  fact,  and  they 
would  give  the  weight  they  thought  proper  to  his  testimony, 
under  all  the  evidence  and  circumstances  of  the  case. 

There  is  another  answer  to  this  exception  to  the  charge  of 
the  court,  which  I  mention,  not  because  it  is  necessary  in  this 
case,  but  on  account  of  its  general  importance.  If  the  counsel 
in  a  cause  desire  to  have  the  opinion  of  the  court  given  to  the 
jury  upon  any  point  or  matter  of  law,  it  is  their  duty  to  state 
it  explicitly,  and  to  ask  the  opinion  of  the  court,  or  they  can- 
not make  the  silence  of  the  court,  or  an  omission  to  instruct  the 
jury  upon  that  point,  a  ground  for  a  new  trial.  Misdirection  is 
always  a  good  ground,  but  not  an  omission  to  direct,  when  no 
direction  is  required.  It  is  not  enough  to  say,  that  the  counsel 
^  pressed  a  point  in  his  argument''    He  must  do  more.    No 
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court  is  bound  to  giye  specific  answers  to,  or  notices  of  all  the 
matters  the  counsel  may  think  it  expedient  to  press  upon  them 
in  the  argument  When  a  charge  or  opinion  of  the  court  is 
wanted  on  a  particular  point,  it  must  be  particularly  stated  and 
asked  for.  Such  is  the  practice,  and  such  it  ought  to  be,  or 
verdicts  would  be  perpetually  in  danger  from  concealed  ob- 
jections. 

The  sixth  general  reason  is,  <<  because  the  court  told  the  jury 
that  the  claimants  had  known  all  the  testimony  of  the  United 
States  for  eighteen  months,  and  yet  produced  none  to  contra- 
dict it;  there  being  no  proof  of  that  knowledge  given  at  the 
trial,  and  the  court  being  entirely  mistaken  as  to  the  fact'' 
The  entire  mistake  as  to  the  fact  is  found  in  the  exception  and 
not  in  the  court    I  speak  not  of  my  personal  knowledge  that 
this  case  was  formerly  heard  before  me,  and  proceeded  on  to 
the  close  of  the  testimony  on  the  part  of  the  United  States, 
when  it  was  dismissed  on  discovering  that  it  was  a  case  for  a 
jury  and  not  for  the  judge  alone.    But  on  this  trial  of  the 
cause,  the  former  hearing  was  repeatedly  referred  to  by  the 
counsel  on  both  sides.    Indeed  in  the  cross  examination  of 
some  of  the  witnesses  of  the  United  States,  they  were  ques- 
tioned by  the  claimants'  counsel  as  to  what  they  had  said,  and 
as  to  the  evidence  they  had  given  on  the  former  hearing.    I 
reminded  the  jury  of  this  fact,  that  there  had  been  a  former 
hearing  at  which  these  witnesses  had  been  fully  examined  in 
the  presence  of  the  claimants'  counsel  and  cross  examined  by 
them;  and  remarked  to  them  that  by  this  means  the  claimant 
had  been  made  acquainted  with  the  evidence  by  which  he  was 
now  assailed,  and  had  had  full  time  to  repel  it,  but  that  he  had 
not  produced  a  single  importer  of  pins  in  the  United  States,  to 
prove  that  he  had  purchased  pins  at  the  prices  of  his  invoices, 
nor  any  manufacturer  in  England  to  say  that  he  had  sold  them 
at  such  prices.     I  see  no  error  or  extension  of  the  right  of  the 
court  over  the  jury  box  in  these  observations,  or  departure 
from  the  evidence  of  the  case* 

The  seventh  reason  is,  <<  that  the  general  tenor  of  the  charge 
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was  such  as  to  take  away  the  question  of  fact  from  the  jury." 
The  geuerality  of  this  exception  admits  only  of  a  general 
answer,  and  might  be  dismissed  for  the  reason  that  it  qiecifies 
notliing;  but  I  will  take  the  occasion  to  state  what  I  believe  to 
be  the  right  and  duty  of  a  court  in  charging  a  jury,  beyond 
which  not  a  step  was  taken  in  this  case.  That  the  question  of 
fact  should  not  be  taken  from  the  jury  by  the  court,  is  too  dear 
to  be  the  subject  of  a  discussion;  but  I  hold  it  to  be  equally 
certain,  that  it  is  the  right  and  duty  of  the  court  to  give  its  aid 
to  the  jury  in  explaining  the  evidence;  in  collating  its  vari- 
ous parts;  in  drawing  their  attention  to  the  most  material 
facts  in  proof  and  their  application  to  and  bearing  upon  the 
important  points  of  the  case;  in  ascertaining,  between  contra- 
dictory testimony,  which  is  best  entitled  to  belief;  with  sach 
comments  as  will  clearly  explain  to  them  tlie  views  taken  by 
the  court  of  the  case.  All  that  is  necessary  is,  tliat  the  jury 
should  distinctly  and  explicitly  understand  that  such  observa- 
tions are  to  be  received  by  them,  merely  for  the  purpose  of 
assisting  them  in  their  deliberations,  of  recalling  their  recoUec- 
tion  to  the  facts  testified,  and  of  turning  their  attention  to  the 
true  points  of  inquiry;  but  that  tlie  decision  to  be  made  upon 
the  evidence  belongs  altogetlier  to  them,  and  that  no  direction  or 
authoritative  instruction  isintended  to  be  given  concerning  them. 
These  doctrines  are  fully  recognised  and  strongly  enforced  by 
Starkie  (I  Starkie's  Evid.  440.)  That  respectable  author  says; 
<<  The  practice  of  advising  the  jury  as  to  the  nature,  bearing, 
tendency,  and  weight  of  evidence,  although  it  be  a  duty  which, 
from  its  very  nature,  must  be,  in  a  great  measure,  discretion- 
ary on  the  part  of  the  judge,  is  one  which  does  not  yield  in 
importance  to  the  more  definite  and  ordinary  one  of  directing 
them  in  matters  of  law.  The  trial  by  jury  is  a  system  ad- 
mirably adapted  to  the  investigation  of  truth,  but,  in  order  to 
obtain  the  full  benefit  to  be  derived  from  the  united  discern- 
ment of  a  jury,  it  must  be  admitted  to  be  essential  that  their 
attention  should  be  skilfully  directed  to  the  points  material 
for  their  cotisideration.''     After  some  further  remurks,  this 
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author  adds  that,  <<  jurors  unaccustomed,  as  they  usually  are, 
to  judicial  inyestigations,  require,  in  complicated  cases,  all  the 
aid  which  can  be  derived  from  the  experience  and  penetration 
of  the  judge,  to  direct  their  attention  to  the  essential  points, 
and  enable  tiiem  to  arriye  at  a  just  conclusion."    Again,  after 
saying  that  the  jury  should  have  ^excluded  from  their  eon- 
sideratioo  all  such  eyidence  as  is  likely  to  embarrass,  misleadi 
or  prejudice  them  in  the  course  of  the  inquiry,''  he  proceeds; 
^  Much  yet  remains  to  be  done  of  a  nature  which  cannot  be 
defined:  to  divest  a  case  of  all  its  legal  incumbrances;  to  re*> 
solve  a  complicated  mass  of  evidence  into  its  most  simple 
elements ;  to  exhibit  clearly  the  connection,  bearing,  and  im- 
portance of  its  distinct  and  separated  parts,  and  their  combined 
tendency  and  effect,  stripped  of  every  extrinsic  and  superflu- 
ous consideration,  which  might  otherwise  embarrass  or  mis- 
lead a  jury;  and  to  do  this,  in  a  manner  suited  to  the  compre- 
hension and  understanding  of  an  ordinary  jury,  is  one  of  the 
most  arduous  as  well  as  the  most  important  duties  incident  to 
the  judicial  office/'    In  this  powerful  delineation  of  what  a 
charge  to  a  jury  ought  to  be,  who  is  not  reminded  of  the  clear 
and  luminous  order;  of  the  strong  and  satisfactory  discrimina- 
tions;  of  the  admirable   combinations  of  facts  and  circum- 
stances, with  which  Judge  Washington  discharged  this  ^  most 
arduous  as  well  as  most  important  duty  of  the  judicial  office?" 
1  have  quoted  the  opinions  of  this  author,  which  he  sustains 
by  authority,  thus  at  large,  because  I  think  them  replete  with 
good  sense  and  practical  utility;  and  that  it  is  only  by  follow- 
ing them  that  the  trial  by  jury  will  be  attended  by  the  invalu- 
able advantages  which  belong  to  it     It  is  a  solecism  to  say 
that  a  court  may  set  aside  the  verdict  of  a  jury,  if,  in  the  opin- 
ion of  the  court,  it  be  contrary  to  evidence,  and  yet  that  it  is 
an  invasion  of  the  right  of  the  jury  over  the  facts,  if  the  court 
should  present  their  views  of  the  evidence  in  order  to  prevent 
the  error  instead  of  correcting  it     In  the  case  in  question  no 
instance  has  been  pointed  out  in  which  the  court  exceeded  or 
even  filled  the  space  here  allowed.    The  evidence  given  on 
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the  trial  was  arranged  in  the  order  of  the  points  to  be  consid- 
ered and  decided,  but  its  effect  was  left  fully  and  withoot  pre- 
judice to  the  jury.  The  witnesses  weiie.  named,  and  the  cir- 
cumstances alluded  to  which  might  detract  from  or  give 
weight  to  their  testimony ;  but  their  credibility,  positive  and 
comparative,  was  distinctly  submitted  to  the  judgment  of  the 
jury;  and  finally  the  allegation  of  the  exception  that  ^  the 
charge  of  the  court  was  such  as  to  take  away  the  question  of 
fact  from  the  jury,"  has  not  been  supported  by  any  reference 
to  the  charge,  or  any  part  of  it,  found  in  the  notes  of  the  judge, 
or  in  those  of  any  of  the  counsel,  nor  by  the  recollection  of 
either  as  to  any  &ct  so  taken  from  the  jury. 

The  eighth  reason  is,  <<  because  the  court  remarked  that  it 
was  extraordinary  that  Eirby  Beard  and  Kirby  should  have 
examined  Broughton,  a  man  in  their  own  employ."  If  any 
such  remark  had  been  made  by  the  court,  it  would  be  an  ex- 
traordinary reason  for  setting  aside  a  verdict  But  no  such 
remark  was  made.  It  was  said  that  it  was  extraordinary  they 
had  not  examined  some  other  witnesses  on  the  question  of 
market  value,  but  had  relied  upon  him,  especially  as  he  knew 
nothing  of  the  market  price  and  value  of  the  article,  but  was  a 
workman  or  manufacturer,  and  neither  a  buyer  nor  seller  of  the 
article. 

The  ninth  reason  is,  <<  because  the  court  erred  in  saying, 
that  the  various  expressions  in  the  acts  of  congress,  upon  the 
subject  of  value  and  the  computation  of  ad  valorem  duties,  were 
unimportant  in  the  case;  and  in  saying  that  to  prove  the  value 
in  London,  value  at  Manchester,  Liverpool,  and  Warrington, 
could  be  a  guide."  We  find  in  this  exception  the  same  error, 
which  attends  so  many  of  those  we  have  to  consider  in  this 
case,  that  is,  an  entire  mistake  of  what  was  said  by  the  court 
I  will  transcribe  firom  my  notes  what  I  did  say  to  the  jury  on 
this  subject;  '^  All  the  evidence  which  has  been  given  of  prices, 
or  market  value,  or  &ir  market  value,  or  current  value,  or  true 
value,  or  actual  value,  is  to  bring  you  to  the  same  conclusion,  to 
a  satisiactory  answer  to  the  question  you  are  trying,  to  wit,  is  the 


FEBRUARY  SESSIONS,  1832.  367 

Thd  United  States  v,  Fonrteen  Packages, 

—  —  -  .  • 

valaatioQ  of  these  goods  in  this  invoice  a  <  false  valaation/ 
which  is  the  offence  describe^  in. the  act  of  congress  of  1830, 
on  which  this  information  is  founded?  Were  these  goods 
really  worth  more  in  the  London  market?  Were  the  buying 
and  selling  prices  higher  in  that  market  than  those  charged 
in  this  invoice,  at  the  time  when  this  invoice  was  made  up  ? 
However  the  phrases  may  vary  in  the  different  acts  of  con- 
gress; current  value,  actual  value,  or  market  value;  the  inquiry 
with  you  always  is  the  same;  does  this  invoice  contain  a 
true  valuation  of  these  pins,  or  a  false  one  ?  The  phraseology 
of  the  laws  is  important,  on  this  issue,  only  as  it  may  assist 
you  in  answering  and  deciding  the  question,  whether  these 
pins,  or  similar  pins,  were  bought  and  sold  in  the  London 
market,  in  June,  1830,  at  these  prices  ?''  I  see  no  error  in 
any  part  of  these  remarks.  As  to  the  other  branch  of  this 
exception,  that  the  court  erred  in  saying;  <<that  to  prove 
value  at  London,  value  at  Manchester,  Liverpool,  and  War- 
rington could  be  a  guide.''  The  jury  were  certainly  kept 
in  mind  that  they  were  to  inquire  into  and  decide  upon  the 
value  at  London,  and  that  the  prices  and  value  at  other  places 
mentioned,  of  which  evidence  was  given  on  both  sides,  were 
to  be  considered  by  them  only  as  auxiliary  to  that  purpose,  and 
they  might  make  it  so,  as  the  witnesses  had  stated  what  was 
the  ordinary  difference  of  prices  in  these  markets,  when  any 
existed.  Some  illustrations,  were  given  to  show  that  the  evi- 
dence was  not  to  be  confined  literally  to  the  time  and  place  of 
exportation,  or  it  would  tie  us  down  to  the  hour,  and  to  the  ex- 
act spot  on  which  the  manufactory  or  warehouse  might  stand. 
The  tenth  reason  is,  ^<  because  when  the  jury  came  in,  and 
one  of  them  asked  whether  in  making  up  his  opinion,  he  was  at 
liberty  to  avail  himself  off  his  own  previous  knowledge,  the 
court  replied;  Your  oath  is  to  decide  according  to  the  evi- 
dence: that  is  the  only  proper  guide  for  your  decision."  The 
language  used  by  the  court  to  the  juror  was  not  precisely  that 
stated  in  the  exception;  although  the  difference  may  not  be 
important  I  am  willing  to  give  to  my  answer  its  full  and  tair 
33 
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meaning;  such  as  was  probably  understood  by  him.  It  cer- 
tainly wa«  not,  nor  waa  it  intended  to  be,  a  prohibition  to  the 
juror  to  ayail  himself  of  his  knowledge  of  the  subject;  to  his 
giving  his  verdict  on  any  ground  or  for  any  reason  he  mi^t 
think  proper,  on  his  own  responsibility;  but  it  was  a  strong 
intimation  to  him.  that  it  was  his  duty  to  render  his  verdict  on 
and  according  to  the  evidence  given  in  court,  under  oaA,  in 
the  presence  of  the  court  the  parties  and  the  public,  and  not  tD 
disregard  such  evidence  in  favour  of  his  private  knowledge  or 
opinions,  derived  from  more  uncertain  and  unsafe  sources.  It 
would  have  been  idle  in  the  court  to  attempt  to  prohibit  what 
it  could  not  prevent;  for  a  jurcHr  may  give  his  verdict  as  he 
wills  to  do,  and  no  body  has  a  right  to  question  him  for  his 
reasons.  All  the  court  can  do  is  to  inform  him  what  the 
law  expects  and  his  duty  requires  of  him,  that  is,  well  and 
truly  to  try  the  issue  submitted  to  him,  and  a  true  verdict  to 
give  according  to  the  evidence ;  and  it  cannot  be  doubted  that 
tiie  evidence,  intended  by  the  law  and  the  juror's  oath,  is  the 
evidence  openly  given  on  the  trial  before  the  court  Certainly 
this  is  the  true  theory  of  the  open  public  trial  by  jury,  by 
witnesses,  by  evidence,  in  the  presence  of  the  court,  of  the 
parties,  of  the  public,  with  the  benefit  of  cross  examinatioD; 
and  the  usefulness  and  safety  of  this  admirable  mode  of  trial  ■ 
will  be  greatly  impaired,  if  jurors  are  to  understand  that  it  is 
no  usurpation  of  power,  no  violation  of  their  duty,  when  they 
get  secretly  together  in  their  private  room,  to  put  aside  all  the 
evidence  of  the  cause,  and  bring  together  as  the  foundation  of 
their  verdict,  all  the  opinions,  prejudices,  rumours  and  hear- 
says, which  they  may  call  their  previous  and  personal  know- 
ledge of  the  subject.  The  same  rule  must  be  applied  to  crimi- 
nal  as  to  civil  cases,  and  the  accused  can  never  be  assured  of 
safety,  although  the  whole  evidence  given  in  his  presence  may 
testify  his  innocence,  if  he  is  to  be  tried  secretly,  by  other 
evidence  in  the  jury  roont. 

These  principles  find  ample  support,  and  no  contradiction 
from  every  authority  in  relation  to  them.    In  Tidd's  Practice, 
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(page  936,)  speaking  of  the  insufficiency  of  the  writ  of  attaint 
as  a  remedy  for  a  &lse  verdict,  it  is  said:  <^  There  are  number- 
less eases  of  ialse  verdicts,  without  any  corruption  or  bad  in- 
tention of  the  jurymen.  They  may  fattve  heard  too  much  of 
the  matter  before  the  trial,  and  imbibed  pr^udiees  without 
knowing  if  This  hearsay  and  these  prejudices  are  precisely 
what  a  juror  might  call,  and  conceive  to  be,  a  previ(^us  know- 
ledge of  the  subject  and  this  error  can  be  guarded  against  only 
by  excluding  them,  as  far  as  is  practicable,  altogether  from  the 
mind  of  the  juror,  and  referring  him,  for  his  verdict,  to  the 
proper  and  legal  evidence  of  the  case.  We  find,  every  where, 
the  principle  sustained,  that  every  thing  which  is  to  inBuence 
the  verdict  of  a  jury,  should  be  openly  delivered  in  the  pre- 
sence €£  the  court  Thus  in  Hale's  Pleas  of  the  Crown  (2  Hale, 
306,)  it  is  said:  <<  If  !i  juryman  have  a  piece  of  evidence,  in  his 
pockety  and,  after  the  jury  sworn  and  gone  together,  he  show- 
eth  it  to  them,  this  is  a  misdemeanour  in  the  jury.''  So  (at 
page  807,)  it  is  said;  <<  If  the  jury  send  for  a  witness  to  repeat 
his  evidence  that  he  gave  openly  in  the  court,  it  will  avoid  the 
verdict"  The  same  law  is  laid  down  in  the  case  of  Metcalfe 
▼.  Dean.  (Groke  Eliz.  189.)  Again,  it  is  said  by  Hale,  <<  If  the 
Jury,  after  their  departure  from  the  bar,  desire  to  hear  the  tes- 
timony of  a  witness  again,  they  may  be  sent  for  into  court,  and 
the  witness  may  be  heard  again  openly,  where  the  court  or  par- 
ties may  ask  what  questions  they  think  fit" 

In  an  anonymous  case  (I  Salkeld,  405,)  it  is  said,  <<If  a 
jury  give  a  verdict  on  their  own  knowledge,  they  ought  to 
tell  the  court  so,  that  they  may  be  sworn  as  witnesses;  and 
the  fair  way  is  to  tell  the  court,  before  they  are  sworn,  that  they 
have  evidence  to  give." 

In  the  case  before  us,  the  question  asked  by  the  juror  and 
the  answer  given  by  the  court  are  thus  stated  on  my  notes. 
They  were  read,  at  the  time,  to  the  juror,  in  the  presence  of 
the  counsel,  and  agreed  to  be  correct  ^^  One  of  the  jurors  asks, 
<  whether  he  may  avail  himself  of  any  previous  knowledge,  he 
ham  of  the  subject,  in  giving  his  verdict'    The  court  replied. 
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<the  question  is  answered  by  the  oath  of  the  juror,  to  try 
the  cause,  and  a  true  verdict  give  according  to  the  evidence." 
I  think  I  added,  although  it  is  not  on  my  notes,  that  the 
evidence  of  a  cause  is  th'at  which  is  delivered  on  oath,  in 
the  presence  of  the  court  and  the  parties.  The  question  was 
suddenly  put  to  the  court,  and  immediately  answered,  as  I  now 
think,  with  too  much  reserve,  and  that  I  might,  and  perhaps 
ought  to  have  been  more  decided  and  peremptory  in  my  in- 
struction to  the  juror,  to  disregard  his  private  knowledge,  and 
to  render  his  verdict  solely  on  the  legal  and  open  testimonj 
of  the  cause. 

I  am  confirmed  in  this  opinion,  not  only  by  the  cases  already 
referred  to,  but  by  others  I  shall  now  notice.  When  a  remedy 
for  a  false  verdict,  or  a  verdict  contrary  to  evidence  could  be 
obtained  only  by  attainting  the  jury,  a  vdky  severe  proceeding 
against  them,  every  presumption  or  possibility  was  resorted  to 
in  order  to  support  the  verdict,  and  save  the  jury  from  a  judg- 
ment of  attaint  But  a  salutary  and  reasonable  change  has 
taken  place  in  the  law  of  setting  aside  verdicts,  since  the  prac- 
tice of  attainting  jurors  has  been  disused,  and  their  mistakes 
are  corrected  by  the  more  liberal  and  efficacious  remedy  of 
granting  new  trials.  In  Bacon's  Abridgment,  (3  Bacon's  Abr. 
778,)  speaking  of  attainting  juries,  it  is  said ;  ^  but  to  attaint 
them  for  finding  contrary  to  evidence  is  not  so  easy,  because 
they  may  have  evidence  of  their  own  cognizance  of  the  matter 
before  them,  or  they  may  find,  on  distrust  of  witnesses,  on  their 
own  proper  knowledge."  This  is  the  law  of  the  text;  and  the 
old  authorities  are  given  for  it ;  but  in  a  note  it  is  thus  modi- 
fied and  corrected.  <<  If  a  jury  give  a  verdict  on  their  own 
knowledge,  they  ought  to  tell  the  court  so ;  but  they  may  be 
sworn  as  witnesses;  and  the  fair  way  is  to  tell  the  court,  befixre 
they  are  sworn,  that  they  have  evidence  to  give."  The  ano- 
nymous case  (1  Salkeld,405,)  already  referred  to,  is  here  cited. 
The  modern  doctrine  is  more  explicitly  stated  in  the  first  vo- 
lume of  Starkie  on  Evidence,  (p.  405.)  He  says;  <<  Neither  a 
judge  nor  juror  can  notice  facts  within  his  own  private  know* 
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ledge:  he  ought  to  be  sworn  and  state  them  as  a  witness."  A 
note  informs  us  that  the  law  was  formerly  otherwise;  and  the 
case  of  Partridge  y.  Strange  (Plowden,  83^)  is  cited.  The 
ancient  doctrine  was  founded,  as  I  have  said,  on  the  law  of  at- 
taints. The  note  proceeds;  ^<  but  this  doctrine  was  again  gra- 
dually exploded  when  attaints  began  to  be  disused,  and  new 
trials  introduced  in  their  stead.  It  is  quite  incompatible  with 
the  grounds  on  which  new  trials  are  every  day  awarded,  viz. 
that  the  verdict  was  given  without,  or  contrary  to  evidence.'' 
Afterwards,  in  the  same  volume,  (page'  449,)  it  is  added  ;  <<  It 
is  now  perfectly  settled  that  a  juror  cannot  give  a  verdict  found- 
ed on  his  own  private  knowledge:  for  it  could  not  be  known 
whether  the  verdict  was  according  to,  or  against  evidence;  it 
is  very  possible  that  the  private  grounds  of  belief  might  not 
amount  to  legal  evidence.  If  such  evidence  were  to  be  pri- 
vately given  by  one  juror  to  the  rest,  it  would  want  the  sane 
tion  of  an  oath,  and  the  juror  would  not  be  subject  to  cross 
examination.  If,  therefore,  a  juror  know  any  fact  material  to 
the  issue^  he  ought  to  be  sworn  as  a  witness,  and  is  liable  to 
be  cross  examined,  and  if  he  privately  state  such  facts,  it  will 
be  ground  of  a  motion  for  a  new  trial."  In  the  third  volume  of 
Blackstone's  Commentaries,  (page  374,)  the  doctrine  and  rea<« 
0ons  of  Starkie  are  recognised  as  the  law  of  that  day.  If  such 
be  the  law,  there  was  no  error  in  the  answer  given  by  the 
court  to  the  inquiry  of  the  juror;  at  least,  none  of  which  the 
claimants  can  complain.  The  court  might  have  been  more  ex- 
plicit and  direct,  in  cautioning  the  juror  against  making  up  his 
yerdict  on  his  previous  or  personal  knowledge. 

The  eleventh  and  last  ground  of  exception  is  a  most  striking 
misconception  of  the  court,  to  wit,  that  the  court  intimated  to 
the  juror  who  made  the  foregoing  inquiry,  <*  that  unanimity 
was  not  to  be  expected;  and  that  he  should  endeavour  to  come 
to  the  opinion  of  his  fellows.''  There  is  mistake  in  every 
part  oif  this  allegation.  The  remark  which  the  court  did  make 
was  addressed  to  the  whole  jury,  and  not  to  any  particular 
juror.    It  arose  on  an  occasion  having  no  relation  to  the  ques- 
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tioQ  asked  as  above  by  a  juroi^  nor^  according  to  my  recoiled 
tion,  was  it  at  the  time  when  that  question  was  put  to  the  court, 
for  the  jury  came  in  more  than  once  before  they  gave  thar 
verdict  On  one  of  these  visits  to  the  court,  subsequent,  as  I 
think,  to  that  on  which  the  question  was  asked,  but  this  is  not 
material,  one  of  the  jurors  expressed  himself  with  much  impa- 
tience, and  in  very  strong  terms,  of  the  obstinacy  of  one  of  his 
fellows,  alluding,  as  I  suppose,  to  the  very  juror  who  had  made 
the  inquiry  of  the  court  It  was  then  that  I  remarked,  that  it 
could  hardly  be  expected  that  twelve  men  would  at  once  agree 
upon  any  subject  of  any  difficulty,  and  that  it  was  a  duty  they 
owed  to  each  other  to  exercise  patience  and  forbearanee  in 
their  discussions;  to  listen  calmly  to  one  another,  and  truly 
endeavour  to  come  at  last  to  the  same  opinion. 

In  making  this  laborious  examination  of  these  reasons  for  a 
new  trial,  I  have  been  governed,  as  may  be  seen,  not  by  the 
difficulties  I  found  in  them,  but  by  my  respect  for  the  counsel 
who  has  considered  and  treated  them  as  matters  of  importance. 

RiTLX  to  show  cause  why  a  new  trial  should  not  be  granted, 
discharged. 


Thx  Unitbd  States  ow  Amxxica 

t;. 
John  Halberstadt. 

1.  In  a  dvil  action,  brought  to  reoover  a  pecaniary  penalty,  the  oonrt  has  fhO 

power  to  grant  a  new  trial,  tlthoogh  the  ?erdiet  was  in  favour  of  the  defen- 

dant 

%  The  reeponsibilitv  of  a  merchant  for  the  negligence  or  unlawful  acts  of  his 
clerk,  is  limited  to  cases  properly  within  the  scope  of  his  employment 

9.  Where  an  empty  cask,  which  had  contained  foreign  distilled  spirits,  hss  been 
fqfchnedfeg,  and  wsBcyed  tothe  atowoft  acnmmiwfan  mswhaatly  hisderi^t 
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befiwD  the  marki  set  thereon  under  the  pro^isionB  of  the  act-  of  3d  Mareh, 
1799,  hare  been  de&ced,  the  former  is  not  liable  to  the  penalties  of  the  act,  if 
he  had  no  agency  in  or  knowledge  of  the  purchase  and  remoyal,  nor  aoqui- 
eeoed  in  the  illegal  proceeding  of  his  agent 
4  The  prorisionB  of  the  act  of  Sd  March,  1799,  which  require  certain  marks  te 
be  aet  upoa  casks  containing  foreign  distilled  spirits,  are  not  repealed,  direct] j 
or  coostructiTelj,  by  the  act  of  20th  April,  1818,  requiring  the  deposit  of  dis- 
tilled spirits  in  the  public  warehouses. 

J^r  the  forty-fourth  section  of  the  act  of  congress  of  2d 
March,  1799,  regulating  the  collection  of  duties  on  imports 
and  tonnage,  it  is  provided,  that  on  the  sale  of  any  empty  cask 
which  has  been  branded  or  marked  by  the  officers  of  inspection 
MB  containing  foreign  distilled  spirits,  prior  to  the  delivery  of  it 
to  the  purchaser  or  any  removal  of  it,  the  marks  so  set  thereon 
are  to  be  defaced  in  the  presence  of  an  officer  of  inspection  or 
of  the  customs;  and  ^  every  person  who  shall  sell,  or  in  any 
way  alienate  or  remove,  any  cask,  which  has  been  emptied  of 
its  contents,  before  the  marks  and  numbers  set  thereon  shall 
have  been  defaced  and  obliterated  in  the  presence  of  an  officer 
of  inspection,  shall  for  every  such  offence,  forfeit  and  pay  one 
hundred  dollars,  with  costs  of  suit." 

On  the  19th  April,  1831,  twenty-nine  empty  casks^  which 
had  formerly  contained  foreign  distilled  spirits,  were  found  at 
the  store  and  in  the  possession  of  the  defendant,  who  was  a 
general  commission  merchant,  having  been  purchased  since 
they  were  emptied  of  their  contents,  and  the  marks  and  num* 
bers  set  upon  them  at  the  time  of  importation  not  being  de* 
faced  or  obliterated.  On  the  representation  of  the  collector 
of  the  customs,  the  district  attorney  brought  suits  against  the 
defendant,  to  recover  the  penalty  of  one  hundred  dollars,  accru- 
ing on  the  purchase  or  removal  of  each  cask. 

On  the  27th  February,  1832,  the  first  of  these  suits  came  on 
to  be  tried  before  Judge  Hopkinson  and  a  special  jury.  The 
facts  of  the  purchase  of  the  empty  casks,  and  of  their  being 
removed  to  the  warehouse  of  the  defendant,  without  the  marks 
being  defiused^  were  not  denied.  Evidence,  however,  was  given 
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to  show  that  he  was  in  the  habit  of  making  large  and  exten- 
siye  purchases  of  empty  casks,  to  be  sent  to  Messrs.  H.  &  H. 
Canfield,  merchants  in  New  York,  and  correspondents  of  the 
defendant;  that  the  casks  in  question  were  purchased  by  Mr. 
Campion,  a  clerk  of  the  defendant,  not  for  himself,  bat  for 
and  by  the  direction  of  the  latter,  by  whom  they  were  paid 
for,  and  from  whose  store  they  were  to  be  forwarded  to  New 
York;  but  that  the  defendant  had  not  given  any  directions  in 
regard  to  the  particular  kind  of  casks,  and  knew  not  that  the 
marks  were  yet  upon  them,  until  notice  of  the  fact  was  giyen 
to  him  by  tlie  officers  of  the  customs,  by  whom  they  were 
found  at  his  store. 

On  this  evidence,  Judge  Hopkinson  charged  the  jury,  that 
although  it  was  apparent  the  law  had  been  violated,  yet  as  nei- 
ther the  purchase  nor  removal  had  been  made  by  the  defendant, 
the  fact  of  his  having  either  directed  or  acquiesced  in  the  act 
of  his  agent  must  be  established,  to  make  him  liable  to  the 
penalty ;  and  that  they  must  ascertain  this  fact  from  the  whole 
evidence,  and  especially  from  the  whole  conduct  of  the  defend- 
ant, from  all  that  he  had  said  and  done.  Under  this  charge  the 
jury  found  a  verdict  for  the  defendant 

On  the  30th  March,  1832,  a  motion  was  made  on  behalf  of 
the  United  States  for  a  new  trial,  on  three  grounds.  1,  That 
the  verdict  of  the  jury  was  against  the  weight  of  evidence. 
2y  That  the  verdict  of  the  jury  was  against  law.  3,  That  the 
court  erred  in  charging  the  jury,  that  the  defendant  was  not 
liable  for  the  acts  of  his  agent,  if  he  had  no  direct  personal 
agency,  nor  acquiesced  in  the  acts  on  which  the  suit  was  founded. 
The  motion  was  argued  by  Gilpin,  District  Attorney,  for  the 
United  States,  and  Chew  for  the  defendant 

G1LPIN9  District  Attorney,  for  the  United  States. 

The  evidence  on  the  trial  was  sufficient  to  show  that  the 
defendant  was  the  principal  person  in  the  whole  transaction. 
He  directed  his  clerk  to  purchase  these  casks;  he  had  long  been 
in  the  habit  of  purchasing  them;  he  must  have  seen  them  as 
they  were  placed  in  his  store;  he  could  not  have  &iled  to  know 
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that  the  marks  were  still  on  them.  It  is  not  necessary  to  esta- 
blish positive  and  explicit  directions ;  it  was  his  duty  to  see^ 
that  in  employing  a  person  to  do  a  particular  act,  the  law  was 
not  violated.  A  violation  of  the  law  produced  by  his  neglect, 
and  when  the  act  was  for  his  benefit^  is  to  be  punished  as  much 
as  if  done  by  his  previous  authority.  The  very  neglect  to  dis- 
avow the  act  of  an  agent,  when  it  must  be  well  known,  is  an 
acknowledgment  of  its  being  done  with  the  assent  of  the  prin- 
cipal, and  is  a  participation  in  it  If  the  act  be  criminal,  this 
participation  makes  the  principal  equally  liable  with  the  actual 
offender;  he  may  be  punished  criminally;  i  fortiori,  he  is  sub- 
ject to  a  mere  action  of  debt  1  Story's  Laws,  611.  Parsons 
V.  Armor,  3  Peters,  428.  Del  Col  v.  Arnold,  3  Dallas,  333. 
Commonwealth  v.  Gillespie,  7  Serg.  &  Raw.  469.  Bredin  v.. 
Dubarry,  14  Serg.  &  Raw.  27.  Upton  v.  Gray,  2  Greenleaf^ 
373.     State  v.  Heyward,  2  Nott  &  MCord,  312. 

Chew  for  the  defendant 

There  are  three  grounds  on  which  this  motion  should  be  re- 
fused by  the  court  1,  It  is  not  a  case  for  a  new  trial.  2,  The 
section  on  which  the  suit  has  been  brought  is  virtually  repealed. 
3,  The  violation  of  it,  if  culpable,  cannot  be  charged  on  the  de- 
fendant 

1.  This  is  in  effect  a  criminal  prosecution ;  the  object  is  to 
punish  the  defendant  for  a  violation  of  a  public  law;  a  verdict 
ID  his  favour  is  an  acquittal.  Under  such  circumstances  the 
court  ought  not  to  grant  a  new  trial.  Especially  they  should 
not,  on  the  ground  of  evidence,  on  any  matter  of  fact  Now 
even  if  the  view  of  the  law  taken  by  the  District  Attorney  is 
right,  it  depends  for  its  effect  entirely  on  the  view  of  the  contro- 
verted facts  taken  by  the  jury.  It  is  a  question  of  evidence ; 
and  no  case  can  be  shown  where  on  such  a  question,  involving 
a  serious  penalty,  the  verdict  has  been  set  aside. 

2.  This  provision  is  obsolete.  The  object  of  marking  the 
casks  was  solely  for  the  security  of  the  revenue.  It  was  in- 
tended to  ascertain  what  articles  were  entitled  to  drawback. 
Until  1818  such  a  security  was  necessary;  but  it  was  then  found 

34 
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ineffeetual,  and  another  mode  to  attain  the  same  objeet 
adapted.  Since  the  act  of  the  20th  April,  I8I89  caaks  contaiiH 
ing  foreign  distilled  spirits  are  only  entitled  to  drawfaaek,  bjr 
being  kept  in  the  public  stores  from  the  time  of  importation  to 
that  of  exportation.  It  is  now  entirely  immaterial,  for  any  pur- 
pose connected  with  the  revenue,  whether  the  marks  are  eraaed 
or  not  This  is  the  sole  purpose  for  which  the  law  was  madcL 
It  never  was  intended  to  operate  against  private  frauds.  3  Sto- 
ry's Laws,  1715.  Sixty  Pipes  of  Brandy,  10  Wheaton,  421. 
The  United  States  v.  The  Polly  and  Jane.  2  Hall's  Law  JounL 
458. 

3.  It  is  not  pretended  that  this  defendant  committed  the  ael 
alleged  to  be  illegal ;  he  certainly  never  did  it  It  is  not  pre- 
tended he  even  directed  it  to  be  done ;  there  is  no  eyide&ee  of 
such  a  fact  It  was  not  necessary  for  any  object  he  is  proved 
to  have  had.  Now  admitting  that  a  principal  is  liable  for  a 
criminal  act  of  his  agent,  in  which  he  participates;  yet  all  the 
lacts  being  conceded,  they  do  not  amount  to  such  participatioD. 

Gilpin,  for  the  United  States,  in  reply. 

There  is  nothing  in  this  case  to  exclude  it  from  the  usual  rule 
for  granting  a  new  trial;  that  is,  a  misunderstanding  of  the  jury 
as  to  the  law  and  facts.  If  there  was  an  error  in  the  conatmc^ 
tion  given  to  the  law,  in  regard  to  the  liability  of  the  defendant 
for  his  agent's  act,  which  it  is  contended  there  was,  then  this 
case  falls  within  a  class  of  cases,  where  new  trials  have  been 
repeatedly  granted.  If  there  was  no  such  error,  no  ground 
exists  for  a  new  trial,  and  it  is  not  asked.  Wilson  ▼.  Rastall^ 
4  Durn.  &  East,  753. 

As  to  a  repeal  of  the  law,  it  is  certainly  not  express,  for 
none  is  to  be  found.  Nor  is  it  inferential;  for  although  itxnay 
be  true  that  one  object  of  the  marks  on  casks  was  to  ascertain 
such  as  are  entitled  to  drawback,  yet  many  other  objects  of  a 
public  nature  and  connected  with  the  revenue  might  be  pointed 
out,  and  no  doubt  were  intended  to  be  provided  for.  It  is  pari 
of  the  general  system  for  collecting  the  revenue  on  wioes^ 
spirits  and  teas;  it  cannot  set  aside  without  changing  essentially 


FEBRUARY  SESSIONS,  1832.  2«7 


The  United  States  v.  Halberatadt. 


numerous  regulations  and  provisions:  to  do  this  by  such  a 
sweeping  and  sudden  repeal,  never  could  have  been  intended: 
to  effect  it  by  a  mere  construction  of  a  section  of  a  law,  which 
does  not  contain  the  least  allusion  to  such  an  intention,  is  going 
&rther  than  this  court  can  authorise. 

On  the  Slst  March,  Judge  Hofkinsov  delivered  the  follow- 
ing opinion: 

This  suit  is  an  action  of  debt  brought  to  recover  the  penalty 
given  by  the  forty-fourth  section  of  the  revenue  act  of  2d  March, 
1799.  By  that  it  is  enacted,  ^Hhat  on  the  sale  of  any  cask,  chest, 
▼esse!  or  case,  which  has  been  or  shall  be  marked  pursuant  to  the 
provisions  aforesaid,  as  containing  distilled  spirits,  wine^or  teas, 
and  which  has  been  emptied  of  its  contents,  and  prior  to  the 
delivery  thereof  to  the  purchaser,  or  any  removal  thereof,  the 
marks  and  numbers  which  shall  have  been  set  thereon,  by  or 
under  the  direction  of  any  officer  of  inspection,  shall  be  defaced 
and  obliterated  in  the  presence  of  some  officer  of  inspection,  or 
the  customs;"  and  any  person  <<  who  shall  sell,  or  in  any  way 
alienate  or  remove  any  cask,  chest,  vessel  or  case  which  has 
been  emptied  of  its  contents,  before  the  marks  and  numbers  set 
thereon,  pursuant  to  the  provisions  aforesaid,  shall  have  been 
defaced  or  obliterated  in  the  presence  of  an  officer  of  inspection, 
as  aforesaid,  shall  for  each  and  every  such  offence  forfeit  and 
pay  one  hundred  dollars." 

On  the  trial,  a  verdict  was  rendered  for  the  defendant  in  con- 
formity with  the  charge  of  the  court,  and  a  motion  has  been 
made,  on  the  part  of  the  United  States,  for  a  new  trial,  grounded 
on  the  following  reasons. 

1.  That  the  verdict  is  against  the  weight  of  evidence. 

2.  That  it  is  against  law. 

3.  That  the  court  erred  in  charging  the  jury  that  the  defend- 
ant was  not  liable  for  the  acts  of  his  agent,  if  he  had  no  direct 
personal  agency  in  them,  nor  acquiesced  in  the  acts  on  which 
the  suit  is  founded. 

The  power  of  the  court  to  grant  a  new  trial  in  a  penal  action 
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when  the  verdict  is  in  favour  of  the  defendant,  has  been  argued 
at  the  bar.  Upon  this  subject,  in  the  case  of  Wilson  v.  Rastall, 
(4  Durn.  &East,  753,)  Lord  Kenyon  says:  <'It  has  been  said  that 
if  we  grant  a  new  trial  in  this  case  we  shall  innovate  on  the 
practice  of  those  who  have  gone  before  us;  but  that  was  more 
easily  asserted  than  proved;  for  there  is  not  a  single  instaooe 
.where  a  new  trial  has  been  refused  in  a  case  where  the  verdict 
has  proceeded  on  the  mistake  of  the  judge.  Where,  indeed,  the 
Jury  have  formed  an  opinion  on  the  whole  case,  no  new  trial  in 
a  penal  action  has  been  granted,  though  the  jury  have  drawn  a 
wrong  conclusion;  but  where  a  mistake  of  the  judge  has  crept  in 
and  swayed  the  opinion  of  the  jury,  I  do  not  recollect  a  single 
case  in  which  the  court  has  ever  refused  to  grant  a  new  trial.'' 
The  chief  justice  of  course  lays  all  the  cases  of  indictments  out 
of  the  question,  because  they  are  criminal  cases;  but  he  consi- 
ders this  a  civil  action.  Judges  Buller  and  Grose  concurred  in 
this  opinion.  The  question  was  moved  again  in  the  case  of  Cal- 
craft  V.  Gibbs,  (5  Durn.  &  East,  19,)  and  Lord  Kenyon  repeats 
his  former  opinion. 

The  first  objection  to  the  verdict  then,  if  true,  would  not  be 
a  reason  for  a  new  trial.  But  in  fact  the  verdict  is  in  full  ac- 
cordance with  the  evidence,  if  the  court  was  right  in  the  .law 
which  was  given  to  the  jury.  This  is  the  only  real  .point  on 
this  motion.  The  evidence  was,  that  the  casks  in  question  came 
to  the  store  of  the  defendant  when  he  was  absent  from  the  city. 
The  witness  who  testified  this  fact  was  the  clerk  and.  book- 
keeper of  the  defendant,  and  he  further  says,  that  he  does  not 
think  the  defendant  ever  saw  them.  The  witness  did  not  know 
where  they  came  from ;  they  were  brought  to  the  store  by  a  por» 
ter,  under  the  direction  of  Mr.  Campion;  he  believes  Mr.  Cam- 
pion purchased  them,  and  paid  for  them,  and  shipped  them  to 
^ew  York.  Mr.  Campion  was  acting  as  clerk  to  the  defendant 
JHe  was  purchasing  casks;  but  the  witness  could  not  say  whe- 
ther for  himself,  or  for  defendant,  or  for  both.  The  defendant 
followed  the  commission  business.  These  casks  were  introduced 
into  the  books  of  defendant  as  shipped  for  him  to  New  York. 
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The  questioDS  of  fkct  resulting  from  this  evidence  were,  of 
eoursCy  left  to  the  jury;  that  is,  whether  the  casks  belonged  to 
Mr.  Campion  or  the  defendant;  for  whom  were  they  purchased; 
who  was  the  real  owner  of  them;  whether  the  purchase  was  made 
•by  Mr.  Campion  for  the  defendant,  as  his  agent  and  on  his  ac- 
count ;  whether  the  purchase  and  removal  of  them  in  violation 
of  the  law  occurred  without  the  knowledge,  direction  or  ac- 
quaintance of  the  defendant?  I  instructed  the  jury  that  if  in 
their  opinion  the  defendant  had  no  agency  in,  or  knowledge  of 
the  purchase  and  removal  of  the  casks,  nor  any  acquiescence  in 
the  illegal  proceedings  by  his  agent,  although  he  might  be  the 
owner  in  whole  or  in  part  of  the  casks,  he  was  not  liable  to  the 
penalties  of  the  act;  but  the  punishment  should  be  visited  on 
the  offender,  or  the  person  who  actually  sold  or  removed  the 
casks  in  violation. of  the  law.  Such  are  the  words  of  the  act  of 
congress ;  and  unless  the  acts  of  an  agent,  in  such  a  case,  can  be 
imputed  to  his  principal,  although  unauthorized  by  him  and  un- 
known to  him,  the  instruction  of  the  court  was  right 

The  case  relied  upon  by  the  District  Attorney,  to  sustain  his 
objection  to  the  verdict,  seems  to  me  to  be.all  sufficient  to  sup- 
port it  It  is  the  case  of  The  Commonwealth  v.  Gillespie.  (7 
Serg.  &  Raw.  469.)  It  was  an  indictment  for  selling  lottery 
tickets,  not  authorised  by  the  laws  of  the  commonwealth.  The 
opinion  of  the  Supreme  Court  of  Pennsylvania,  delivered  by 
Judge  Duncan,  on  the  point  we  are  considering,  is  found  in 
page  477.  He  says;  ^<  The  evidence  was,  that  a  lottery  office 
was  kept  in  a  house  rented  by  Gillespie  in  this  city,  for  several 
years,  under  a  sign  in  the  name  of  Gillespie's  Lottery  office ; 
that  Gregory,  a  young  lad,  acted  as  his  servant  or  agent  in  that 
office,  and  sold  the  ticket  produced  in  evidence,  a  New  York 
Literature  Lottery  Ticket,  and  endorsed  in  the  name  of  Gil- 
lespie ;  a  lottery  not  authorised  by  the  laws  of  the  common- 
wealth ;  that  Gillespie  occasionally  visited  Philadelphia.  I  did 
not  instruct  the  jury,"  said  Judge  Duncan,  "  that  Gillespie  was 
criminally  answerable  for  the  act  of  his  agent  or  servant,  but  I 
left  them  to  decide  whether,  from  the  whole  body  of  the  evi- 
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dence,  Gillespie  was  concerDed  in  the  sale  of  the  ticket"  The 
Judge,  after  stating  the  evidence,  continues:  <<  these  were  cir- 
cumstances from  which  the  jury  might  infer  his  participation  in 
the  sale  of  the  ticket'^  The  Judge  afterwards  proceeda :  ^  If 
they  found  he  had  not  participated  in  the  transaction,  tfaey  were 
instructed  to  acquit  him."  In  my  charge  to  the  jury  I  directed 
them,  that  the  defendant  was  not  liable  for  the  acts  of  the  agent, 
unless^he  had  some  agency  in  or  knowledge  of  them ;  which  is 
certainly  not  so  strong  as  the  language  of  Judge  Duncan,  that 
the  jury  must  acquit  unless  they  found  the  defendant  ^  had  par- 
ticipated in  the  transaction." 

On  general  principles  of  responsibility  of  one  for  the  aets  of 
another,  the  defendant  cannot  be  answerable,  penally  or  erea 
civilly,  for  acts  not  done  by  his  direction,  by  his  authority,  witk 
his  knowledge,  or  within  the  scope  of  his  authority.  In  the 
case  of  Parsons  v.  Armor,  (3  Peters,  428,)  referred  to  by  the 
District  Attorney,  it  is  said  that  <<  the  general  rule  is,  that  a 
principal  is  bound  by  the  acts  of  his  agent  no  further  than  he 
authorises  that  agent  to  bind  him."  It  is  truly  added  that  <<tbe 
extent  of  the  power  given  to  an  agent  is  deducible  as  well  from 
facts  as  from  express  delegation.'*  In  Paley's  work  on  agency, 
(p.  226,)  <Uhe  responsibility  of  the  master  for  the  servant's  negli* 
gence,  or  unlawful  acts,  is  limited  to  cases  properly  within  the 
scope  of  his  employment"  This  is  the  rule  as  to  a  civil  lia* 
bility,  and  the  case  given  is  that  of  an  action  brought  against 
the  owners  of  a  ship  for  goods  lost  by  the  carelessness  of  the 
master:  there,  judgment  was  given  for  the  defendant,  because  it 
did  not  appear  that  the  ship  was  actually  employed  to  carry 
goods  for  him,  for  Lord  Hardwicke  remarked  that  <'no  man 
could  say  that  the  master,  by  taking  in  goods  of  his  own  head, 
could  make  his  owners  liable."  It  is  no  doubt  true,  as  stated 
by  Paley,  that  '<  if  a  man  employ  an  agent  in  the  commission  of 
a  fraud,  he  is  clearly  liable  for  it  himself,  as  if  a  goldsmith,  by  his 
servant,  puts  off  counterfeit  plate,  or  a  taverner  corrupts  wine." 
It  is  added,  that  <^  employers  are  also  civilly  liable  for  frauds 
leommitted  by  their  agents,  without  their  authority,  if  done  in 
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their  employment;"  but  by  that  I  uDderstand,  not  merely  that 
the  agent  waa  employed  by  the  principal  for  some  purposes,  but 
in  the  business  in  the  prosecution  of  which  the  fraud  was  com* 
mitted.  If  I  employ  one  as  a  house  servant,  and  he  commits  a 
fraud  by  foiling  my  name,  I  am  not  liable  for  it  The  agency 
must  have  some  relation  with  the  subject  of  tlie  fraud. 

Tbe  utmost  length  to  which  any  of  the  cases  have  carried 
flie  responsibility  of  a  principal  for  his  agent,  is  to  compel  him 
to  make  satisfaction  civilly  for  an  injury  done  to  an  innocent 
person,  by  the  fraud  or  misconduct  of  the  agent  acting  by  his 
authority  or  in  his  employment  It  is  very  clear,  that  this  prin- 
ciple does  not  reach  the  case  of  a  suit  for  a  penalty  under  an 
act  of  congress,  or  under  the  circumstances  which  have  been 
given  in  evidence  in  the  case  in  question.  If  the  defendant 
kept  a  commission  store,  the  person  who  purchased  and  re- 
moved the  casks  was  his  clerk;  and  not  employed  by  him,  as 
far  as  we  know  from  the  evidence,  to  purchase  casks  or  any 
thing  else  for  him,  much  less  to  do  so  in  violation  of  the  act  of 
congress.  There  was  no  error  in  the  court's  instruction  to  the 
jury,  that  the  penalty  could  not  be  visited  upon  the  defendant, 
unless  he  had  some  agency  in  the  illegal  transaction,  or  some 
knowledge  of  it  The  offender  against  the  law,  was  the  person 
who  purchased  and  removed  the  casks,  without  having  the 
marks  and  numbers  first  defaced  and  obliterated  according  to 
the  provisions  of  the  act  of  congress;  and  he  must  answer  for 
the  offence  who  alone  was  guilty  of  it. 

This  is  sufficient  to  decide  the  motion  for  a  new  trial,  but  it 
may  be  well  to  notice  another  matter  that  has  been  set  up  in 
the  defence,  for  the  purpose  of  correcting  the  error  on  which  it 
is  founded.  We  have  seen  that  the  suit  was  brought  on  the  forty- 
fourth  section  of  the  act  of  2d  March,  1799.  It  seems  to  have 
been  the  opinion  of  the  defendant,  that  the  provisions  above 
alluded  to,  ordering  that  the  marks  and  numbers  on  the  casks 
shall  be  defaced  and  obliterated,  are  superseded  and  repealed, 
by  the  act  of  20th  April,  1818;  <<  providing  for  the  deposit  of 
wines  and  distilled  spirits  in  public  warehouses;"  because  it  is 
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enacted  by  the  act,  <<  that  no  drawback  shall  be  allowed  of  the 
duties  paid  on  any  wines  or  spirits,  unless  such  wines  or  spirits 
shall  have  been  deposited  in  public  or  other  stores,  under  the 
provisions  of  this  act,  and  there  kept,  from  their  landing  to 
their  shipment."  A  constructive  repeal  of  the  former  pro- 
visions is  asserted,  on  the  argument  that  the  directions  for  ob- 
literating the  marks  were  made,  only  to  prevent  frauds  in 
obtaining  drawback  on  wines  and  spirits  not  imported,  but  put 
into  casks  in  which  wines  or  spirits  had  been  imported,  and 
having  the  custom  house  marks  and  numbers  as  evidence  of  such 
importation.  It  is  altogether  a  mistake.  The  provisions  of  the 
act  of  2d  March^  1 799,  are  in  full  force.  There  is  no  direct  repeal 
of  them,  and  an  argumentative  repeal  must  be  much  stronger 
than  that  now  urged,  before  it  should  receive  any  attention.  It 
is  plain  that  other  objects  may  have  been  in  view,  other  frauds 
intended  to  be  prevented,  by  directing  the  obliterations  of  the 
custom  house  marks  from  casks  which  have  been  emptied  of 
their  imported  contents,  besides  the  protection  of  the  revenue 
against  fraudulent  claims  of  drawback. 

It  is  not  necessary  to  be  more  explicit  upon  so  plain  a  point; 
but  as  the  error  is  probably  not  confined  to  the  defendant,  I 
have  thought  it  expedient  to  take  this  occasion  to  correct  it 

The  MOTION  for  a  new  trial  is  refused. 
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The  United  States  of  America 

V. 

John  F.  Sabchet. 

1.  The  court  have  no  right  to  give  the  jxxfy  any  direction  opoo  qnestlomr  of  fkct^ 
hot  it  is  their  doty  to  call  their  attention  to  particular  points,  and  to  observe 
npoo  the  tendeney^  force,  and  eomparative  weight  of  eoofiictiog  tesliniony. 

3.  In  the  oonstnietioa  of  laws  relating  to  trade  and  commsroe,  snch  as  these  cf 
20th  May,  1824,  and  19th  May,  1828,  the  vocabulary  of  merchants  is  to  bo 
adopted  in  preferenee  to  that  of  mechanics. 

3.  To  authorise  tlie  entry  of  small  pieces  of  boK  iron,  under  the  name  of  ^chaiil 
links,'  it  must  be  proved  that  they  have  been  pteviously  known  in  eommorw 
by  thatname* 

4.  Where  a  piece  of  bar  or  bolt  huo  has  been  changed  by  subsequent  manu&o* 
tuie,  it  ceases  to  be  subject  to  duty  as  such,  akhongh  it  may  not  have  becomff 
a  new  and  distinct  mann&cture»  or  assumed  a  new  name  or  use. 

On  the  5th  January,  I83I9  John  F.  Sarchet,  imported  into  the 
port  of  Philadelphia,  by  the  ship  Alexander,  from  Liverpool, 
fifty-six  sheet  iron  casks  containing  small  pieces  of  round  iron, 
from  three  to  eight  inches  in  length,  and  about  half  an  inch  in 
diameter.  They  were  invoiced  and  entered  at  the  custom 
house  as  hardware,  and  the  duties  were  calculated  at  the  rate 
of  thirty-seven  doUara  a  ton,  being  the  rate  of  duty  charge* 
able  on  ^^  rolled  bar  or  bolt  iron"  under  the  provision  of  the 
act  of  19th  May,  1828.  The  whole  amount  of  duty  on 
the  invoice  amounted  to  four  hundred  and  sixty-six  dollar* 
and  ninety-one  cents,  for  which  three  bonds  were  given.  The 
first  of  these,  for  one  hundred  and  fifty-five  dollars  and  ninety-* 
one  cents,  became  due  on  the  5th  September,  1831,  and  not 
being  paid,  the  present  suit  was  brought  to  recover  that  sum 
with  interest 

On  the  return  day,  at  November  sessions,  the  defendant  in 
open  court,  the  United  States  attorney  being  present,  made  an 
affidavit  that  an  error  had  been  committed  in  the  liquidation  of 
35 
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the  duties  demanded  upon  the  bond.  He  specified  as  the  error 
alleged  to  have  been  committed,  « that  the  invoice  of  iron  upon 
which  the  said  duty  had  been  assessed,  was  estimated  as  bar  or 
bolt  iron,  manufactured  in  whole  or  in  part  by  rolling,  at 
thirty-seven  dollars  per  ton,  instead  of  being  estimated  as  a 
manufacture  of  iron,  not  otherwise  specified,  in  the  act  of  22d 
May,  1824,  and  therefore  as  paying  an  ad  valorem  duty  of 
twenty-five  per  cent^  or  as  scrap  iron  and  therefore  paying  a 
duty  of  sixty-two  and  a  haif  cents  per  hundred  weight" 
Upon  this  affidavit  the  court  granted  a  continuance. 

On  the  12th  March,  1832,  the  case  came  on  for  trial  before 
Judge  HoPEiNSON  and  a  special  jury.  Numerous  witnessei 
were  examined  on  the  part  of  the  United  States,  and  also  of 
the  defendant,  with  a  view  to  prove  the  character  and  designa- 
tion of  the  articles  mentioned  in  the  invoice,  both  as  an  object 
of  commercial  traffic,  and  as  the  subject  of  manufacture  to  a 
greater  or  less  extent  It  was  argued  by  Gilpin,  District  At- 
torney, for  the  United  States;  and  Cadwaladkr  for  the  de- 
fendant 

Gilpin,  for  the  United  States. 

In  this  case,  an  invoice  of  articles  was  entered  by  the  de- 
fendant at  the  custom  house,  in  Philadelphia,  as  <  hardwai^' 
On  inspection  they  were  found  to  consist  of  pieces  of  round 
iron,  perfectly  straight,  varying  from  three  to  eight  or  ten 
inches  in  lengthy  and  from  less  than  half  an  inch  to  more  than 
three  quarters  of  an  inch  in  diameter.  They  were  appraised 
as  pieces  of  ^^  bolt  or  bar  iron,  made  by  rolling,"  and  the  duty 
was  charged  at  the  rate  of  thirty-seven  dollars  a  ton,  pursuant 
to  the  second  clause  of  the  first  section  of  the  act  of  19th  May, 
1828.  This  prescribes,  <<  that,  from  and  after  the  first  day  of 
September,  1828,  in  lieu  of  the  duties  now  imposed  by  law, 
on  the  importation  of  the  articles  hereinafter  mentioned,  there 
shall  be  levied,  collected,  and  paid  the  following  duties;  that  is 
to  say;  first,  on  iron,  in  bars  or  bolts,  not  manufactured  in 
whole  or  in  part  by  rolling,  one  cent  per  pound;  second,  on 
bar  and  bolt  iron,  made  wholly  or  in  part  by  rolling,  thirty- 
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seven  dollars  per  ton/'  The  only  question  in  thie  cnse  is  one 
of  facty  whether  or  not  these  articles,  which,  it  is  admitted  are 
made  by  rolling,  ought  to  have  been  appraised  and  charged  ZB 
'  bar  or  bolt  iron.'  They  are  so  considered  by  the  officers  of 
the  customs,  men  experienced  and  disinterested.  To  confirm 
this,  the  evidence  of  merchants  largely  engaged  in  the  impor- 
tation of  iron  ;  of  American  manufacturers  of  a  similar  article; 
and  of  practical  mechanics,  who  use  it  as  a  material  for  various 
purposes,  has  been  produced.  This  testimony  supports  the 
construction  given  by  the  appraisers,  and  is  amply  sufficient  to 
justify  the  charge  of  duty  which  has  been  made.  Pamphlet 
Laws  of  1828,  p.  43. 

The  allegation  of  the  defendant,  that  these  pieces  nre  not 
to  be  considered  as  <bar  or  bolt  iron'  because  they  are  now  a 
manufacture  of  iron,  cannot  be  sustained,  unless  it  is  shown 
that  they  have  changed  their  character,  and^assumed  some  new 
use  and  name.  Every  partial  alteration  is  not  sufficient;  it 
must  be  such  a  one  as  converts  them  into  some  new  article, 
adapted  to  a  specific  purpose.  It  has  been  decided  that  round 
copper  bars  and  copper  plates,  although  turned  up  at  the  edges, 
come  within  the  provisions  of  the  laws  by  which  copper  in 
bars  and  copper  in  plates  are  exempted  from  duty.  More 
than  this,  it  has  been  decided  that  round  copper  plates  turned 
up  at  the  edges,  and  invoiced  by  the  specific  name  of  <  raised 
copper  bottoms,'  do  not  lose  that  privilege  of  exemption.  Can 
it  then  be  said,  that  the  mere  cutting  of  a  long  bar  of  iron  into 
short  pieces,  so  changes  its  character  as  to  make  it  a  new  man- 
ufacture? United  States  v.  Kid  and  Watson,  4  Cranch,  1. 
United  States  v.  Potts  and  others,  5  Cranch,  284. 

But  if  we  were  to  admit  that  there  had  been  a  change  in 
this  article,  such  as  to  prevent  its  being  considered  any  longer 
*  bar  or  bolt  iron,'  what  has  it  become?  According  to  the  de- 
fendant's own  allegation  it  has  become  a  <  chain  link,'  part  of 
an  iron  cable  or  chain;  and  as  such  it  would  be  subject  to  a 
higher  duty  than  that  now  demanded.  By  the  fifth  clause 
of  the  first  section  of  the  act  of  22d  May,  1824,  the  duty  to 
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bo  levied  <<  on  iron  cables,  or  chains,  or  parts  thereof  is  three 
cents  per  pound/'  which  is  equal  to  sizty-seven  dollars  and 
twenty  cents  per  ton.     3  Story's  Laws,  1944. 

Cadwalaobr^  for  the  defendant 

The  first  point  of  view,  in  which  the  consideration  of  this 
case  presents  itself,  is,  as  to  the  construction  of  the  act  of  con- 
gress, under  which  the  right  to  levy  this  duty  is  claimed. 
That  act  is  to  be  construed  strictly  in  favour  of  the  defendant 
If  not  altogether  a  penal  statute,  it  is  in  the  nature  of  one,  be- 
cause penalties  are  imposed  for  its  evasion. 

What  is  the  just  construction  to  be  put  upon   its  pro- 
visions?    Clearly  that  it  means  to  describe,  by  its  general 
commercial  designation,  an  article,  well  known  in  commerce, 
which  had  been  frequently  before  the  subject  of  similar  legis- 
lative provisions.     The  act  of  1S28,  is  but  part  of  a  series  of 
Acts  relative  to  the  levying  and  collecting  of  duties  on  imported 
merchandise.    In  all  of  them,  iron  of  this  character  is  referred 
to.     In  the  act  of  27th  April,  1816,  it  is  referred  to  as  ^iron 
in  bars  or  bolts;''  in  that  of  20th  April,  1818,  it  is  called  ^iroa 
in  bars  and  bolts;"  in  that  of  22d  May,  1824,  it  is  designated 
as  <<  iron  in  bars  or  bolts;"  and  finally  in  the  act  of  19th  May, 
1828,  it  is  described  as  ^<  bar  and  bolt  iron."    All  these  ex- 
pressions denote  one  and  the  same  commercial  article;  they 
ure  illustrative  of  one  another;  and  the  term  ^  bar  and  bolt 
iron,"  in  the  last,  means  the  <<  iron  in  bars  and  bolts"  alluded 
to  in  the  previous  acts.     It  is  a  well  established  rule,  that 
words  of  a  general  signification  in  a  statute,  which  are  in  jux- 
taposition with  other  words  of  a  more  confined  and  limited 
sense,  are  to  be  understood  according  to  the  more  limited 
sense.    If  there  were  no  such  rule,  the  words  in  these  several 
acts  of  congress,  all  evidently  referring  to  the  same  subject 
matter,  would  impose  it  upon  us.     The  law  of  19th  May, 
}828,  meant  to  tax  an  article,  namely,  bar  and  bolt  iron,  which 
had  been  more  particularly  described  in  the  previous  laws  as 
iron  in  bars  and  bolts;  an  article  well  known  to  commerce; 
7bere  was  no  intention  to  tax  a  new  material,  but  simply  to 
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increaBe  an  existing  duty.  In  order  therefore  to  subject  the 
articles,  which  are  the  object  of  the  present  controversy,  to  the 
duty  imposed  on  them,  they  must  be  iron  in  bars  or  bolts. 
That  they  are  not  so,  simple  inspection,  independent  of  evi- 
dence, sufficiently  establishes.  3  Story's  Laws,  1589,  1706, 
1944.  United  Sutes  v.  Tenbroeck,  2  Wheaton,  248.  United 
States  V.  Goodwin,  4  Mason,  128.  Stradling  v.  Morgan, 
Plowden,  204.  Wiseman  v.  Cotton,  1  Levinz,  79.  Waller  v. 
Travers,  Hardres,  309.  Stevens  v.  Duckworth,  Hardres, 
344.  Crowley  v.  Swindles,  Vaughan,  173.  Gale  v.  Reed,  8 
East,  80.    Miller  v.  Heller,  7  Serg.  &  Raw.  32. 

These  articles  therefore,  not  falling  within  the  description  of 
«  bar  and  bolt  iron,"  as  contemplated  by  the  act,  and  not  being 
a  mere  raw  material,  must  be  either  scrap  iron,  or  a  manufac- 
ture of  iron.     They  bear  more  resemblance  to  the  former,  than 
to  any  among  the  various  articles  of  iron  described  in  the  act^ 
but    being   prepared  for  a  specific  purpose,  do   not  perhaps 
strictly  fall  under  that  designation.    They  are  in  fact  a  manu- 
facture of  iron  not  enumerated,  and  as  such  embraced  in  the 
fifth  clause  of  the  first  section  of  the  act  of  22d  May,  1824, 
which  declares  that  there  shall  be  levied  ^  on  all  manufactures, 
not    otherwise   specified,  made  of  iron,  a  duty  of  twenty- 
five  per  cent,  ad  valorem."     The  term  bar  or  bolt  iron,  is  not 
used  in  the  act  of  congress  as  descriptive  of  a  manufactured 
article;  it  is  not  so  considered  either  in  commerce  or  by  the 
mechanic;  it  is  in  fact  the  raw  material  of  the  blacksmith.     If 
therefore  it  undergoes  any  ulterior  process,  such  as  being  cut, 
bonfi  fide,  for  a  specific  purpose,  it  ceases  to  be  this  raw  mate- 
rial, it  ceases  to  retain  its  former  denomination,  it  ceases  to  be 
liable  to  duty  as  an  article  so  known  and  denominated.    This 
would  be  true  whether  or  not  it  acquired  any  other  known 
name.     It  might  remain  a  nondescript,  an  article  partly  manu- 
£M:tured,  but  having  ceased  by  a  process  of  manufacture,  how- 
ever incomplete,  to  be  what  it  was  before,  it  acquires  a  new 
character,  by  which  the  duty  chargeable  is  to  be  reguUted. 
Such  is  the  fact  here.    It  has  been  proved  that  these  bars  of 
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iron,  have  been  cut  into  pieces,  bon&  fide,  for  the  purpose  of 
making  chains  or  chain  cables.  This  has  been  done  in  the 
regular  course  of  manufacture,  and  it  has  therefore  terminated 
their  character  as  bar  or  bolt  iron. 

But  the  evidence  enables  us  to  proceed  a  step  farther.  Tbejr 
have  not  merely  ceased  to  be  bar  or  bolt  iron ;  they  have  be- 
come a  manufactured  article,  known  in  commerce.  It  has  been 
settled  that  under  the  revenue  laws,  the  commercial  designa- 
tion of  an  article  of  import,  is  that  by  which  it  is  to  be  taken, 
in  estimating  the  du^es.  Now  these  pieces  of  iron  are  known 
in  commerce,  and  among  those  who  deal  in  them,  as  '  chain 
links.'  They  are  imported  as  such.  They  are  to  be  used  for 
certain  purposes  of  manufacture.  It  is  immaterial  whether  or 
not  they  agree  in  form  or  appearance  with  what  is  meant  by 
the  term  Mink'  out  of  the  trade.  It  is  sufficient  that  they 
bear  that  name,  among  those  who  use  them.  That  they  do  so 
has  been  proved.  It  is  no  answer  to  say  they  are  ^  parts  of  a 
chain  cable;'  for  that  term  is  well  known  also  in  commerce, 
as  designating  not  a  single  link  but  certain  portions,  some 
fathoms  in  length,  into  which  cables  are  necessarily  divided. 

The  result  therefore  is,  that  these  pieces  are  not  bar  or  bolt 
iron;  but  that  they  are  a  manufacture  of  iron  not  specified,  and 
subject  to  a  duty  of  twenty-five  per  cent  ad  valorem^  which 
the  defendant  has  been  always  willing  to  pay. 

Gilpin,  for  the  United  States,  in  reply. 

Admitting  the  view  of  the  several  acts,  which  is  taken  by 
the  defendant,  to  be  correct,  it  does  not  sustain  the  inference 
drawn  from  it  Although  it  may  be  true,  that  <<  bar  and  bolt 
iron,"  in  the  last  law,  embrace  the  same  article  as  the  ''iron  in 
bolts  and  bars"  designated  in  those  previous,  yet  it  does  not 
follow  that  the  former  is  to  be  construed  solely  by  the  latter. 
It  may  be  true  that  more  precise  words  sometimes  control 
such  as  are  general,  but  it  is  incumbent  on  him  who  would  re- 
strain the  general  words,  to  show  that  the  particular  words  do 
of  necessity  restrain  them,  and  were  used  intentionally  for 
that  purpose.     Now  such  is  not  the  case  here.     The  act  eon- 
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taining  the  more  enlarged  description  was  subsequently  passed* 
The  inference  is,  not  that  it  was  to  be  limited  by  what  went 
before,  bat  that  what  went  before  was  to  be  extended  by  it; 
that  if  the  term  ^  iron  in  bolts  and  bars''  was  susceptible  of  an 
interpretation,  which  did  not  include  every  species  of  ^  bar 
and  bolt  iron/'  then  such  limitation  should  be  removed.  But 
were  it  otherwise,  what  is  there  to  exclude  these  pieces  from 
the  description  of  ^  iron  in  bars  and  bolts  ?"  The  length  of 
the  bars  or  bolts  is  not  specified,  and,  though  short,  they  are 
unquestionably  bars.  If  not,  they  are  at  least  pieces  of  bars, 
and  of  course  subject  to  the  same  duty  as  the  whole  bar  would 
be,  unless  there  is  a  distinction  in  the  commercial  character  of 
pieces  of  iron,  according  to  their  length,  which  no  evidence 
has  established.  There  is  nothing  therefore  in  the  cohslruc- 
ticm  or  comparison  of  these  several  acts,  which  exempts  the 
articles  in  question  from  duty,  either  as  <<iron  in  bars  or 
bolts"  or  as  <'  bar  or  bolt  iron,"  unless  its  character  has  been 
changed  by  subsequent  manufacture. 

The  real  and  sole  question  therefore  is,  whether  each  of 
these  pieces  of  iron  has  become  ^<  a  manufacture  of  iron"  not 
specified  in  the  law.  In  the  first  place  it  is  to  be  observed 
that  it  is  not  so  imported;  it  is  designated  in  the  invoice  not 
as  a  particular  manufactured  article,  but  generally  as  hardware, 
a  term  broader  than  <<bar  or  bolt  iron."  But  admitting  that 
these  pieces  were  imported  to  be  used  for  a  specific  purpose, 
and  had  been  partially  prepared  for  it,  surely  that  is  not  suffi- 
cient to  change  their  character;  bolt  or  bar  iron  may  be  so 
prepared  and  so  imported,  but  it  continues  to  be  what  it  origi 
nally  was,  until  it  is  actually  converted  into  a  new  and  specifie 
article.  Every  alteration  does  not  confer  on  it  a  new  character 
as  a  manufacture;  if  so  every  ingredient  in  every  form  would 
be  an  object  of  distinct  designation  and  charge.  To  consti 
tute  a  new  and  difierent  article,  it  must  be  so  changed  as  to 
have  a  positive  and  specific  use  in  its  new  state,  it  must  not 
only  cease  to  be  a  piece  of  <^  bar  and  bolt  iron,"  but  it  must  be 
an  article  completely  manufactured  for,  and  applicable  to,  some 
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distinct  and  positive  use.    The  force  of  this  seems  to  be  ad* 
mitted  by  the  defendant,  when  he  attempts  to  prove  each  of 
these  pieces  of  iron  to  be  a  <  chain  link.'     Whether  he  has 
done  so  or  not,  is  a  matter  of  fact  for  the  jurj.    That  it  is  not 
a  link  in  the  common  acceptation  of  the  word  will  hardlj  be 
denied;  and  the  evidence  of  the  merchants,  manufacturers, 
and  mechanics,  in  our  opinion,  establishes  the  same  thing.    It 
never  has  acquired  the  character  of  a  commercial  article  desig- 
nated by  a  fixed  name;  it  is  simply  a  piece  of  bolt  or  bar  iron 
prepared  for  an  ulterior  purpose,  but  until  it  is  used  for  that 
purpose  it  does  not  assume  a  new  designation,  or  become  a 
specific  object  of  trade.     It  continues  to  be  bolt  or  bar  iron 
until  it  becomes  a  <  chain  link,'  and  the  mere  fact  of  import- 
ing it  for  that  purpose,  or  the  mere  intention  of  so  applying  it, 
does  not  operate  to  convert  it  into  the  new  <  manufacture.' 
When  it  has  become  part  of  a  chain,  or  capable  of  being  used 
as  part  of  a  chain,  it  is  then  the  article  which  the  defendant 
asserts  it  to  be,  but  not  before. 

And  when  it  becomes  so  does  it  not  at  once  fall  within  the 
fifth  clause  of  the  first  section  of  the  act  of  22d  May,  1824? 
Is  it  not  to  all  intents  and  purposes  <<  part  of  an  iron  cable  or 
chain  ?"    The  very  assertion  that  it  is  a  <  chain  link,'  seems  to 
admit  that  it  must  be  <  part  of  a  chain.'     The  constructioo, 
by  which  it  is  attempted  to  limit  this  expression,  has  no  foun- 
dation either  in  the  words  or  apparent  intention  of  the  law. 
There    is  no   conceivable  reason   why  it  should  relate  to  a 
greater  or  less  number  of  links;  no  particular  length  or  num- 
ber is  designated;  tlie  object  was  to  lay  a  duty  on  chain  cable% 
and   chains   manufactured   wholly  or    partially  abroad;   and 
surely  this  intention  would  equally  relate  to  long  or  short 
chains,  to  such  as  were  in  one  piece,  in  several  pieces  to  be 
afterwards  united,  or  in  links  to  be  fastened  together  here. 
.  The  convenience  of  transportation,  or  the  difference  of  profit, 
may  justify  the  merchant  in  importing  them,  in  one  form  or 
the  other,  but  the  manufactured  article  is  the  same,  and  is  fally 
embraced  by  the  broad  and  general  phrase  used  in  the  law.  if 


FEBRUARY  SESSIONS,  1832.  281 

■  I"        — ■—  ■  ,  I         .  -  ■  ■  - 

The  United  States  v.  Sarchet 

therefore  these  pieces  have  ceased  to  be  pieces  of  <<  bar  or  bolt 
iron;''  they  have  become  chain  links,  and,  as  such,  parts  of  a 
chain,  which  are  subject  to  an  amount  of  duty,  even  higher 
than  that  claimed  in  this  suit    ' 

Judge  HopEiNSON  delivered  the  following  charge  to  the  jury: 
The  general  question  in  issue  is,  to  what  rate  of  duty,  under 
the  revenue  laws  of  the  United  States,  are  certain  articles  of 
iron  or  hardware  subject,  which  were  imported  by  the  defend<> 
ant  into  this  port  in  January,  1831?  The  acts  of  congress  im- 
pose various  rates  of  duties  on  iron  of  various  kinds  or  descrip^ 
tions,  and  it  is  for  you  to  decide  under  which  of  these  descrip^ 
tions  the  importation  in  question  falls.  1.  Is  it  bar  or  bolt  iron? 
On  this  article  the  law  of  19th  May,  1828,  lays  a  duty  of  thirty- 
seven  dollars  per  ton,  and  this  is  the  duty  claimed  by  the  United 
States  in  this  suit.  2.  Is  it  scrap  iron  ?  On  this  article  the 
duty  is  sixty-two  and  a  half  cents  per  hundred  weight  3.  Is 
it  part  or  parts  of  an  iron  cable  or  chain?  On  this  the  law  of 
22d  May,  1824,  lays  a  duty  of  three  cents  per  pound.  4.  Is  it 
a  manufacture  of  iron,  not  specified  in  the  acts  of  congress?  If 
80  it  is  subject  to  an  ad  valorem  duty  of  twenty -five  per  cent; 
and  this  is  contended  for  by  the  defendant 

The  controversy  then  is  mainly  between  the  first  and  the 
last  descriptions ;  between  the  bar  or  bolt  iron,  and  a  manu- 
bciuTe  not  enumerated  in  the  law.  Scrap  iron  seems  to  be 
pat  out  of  the  question  by  the  evidence  on  both  sides.  It 
appears  to  be  neither  old  iron  worn  b}"  use,  nor  pieces  of  new 
iron  which  remain  of  a  large  bar,  cut  or  divided  for  some 
particular  purpose,  but  too  small  for  the  purpose  intended. 
As  to  the  iron  cable,  or  chain,  or  parts  thereof,  a  good  deal  of 
contradictory  evidence  has  been  given.  At  present  this  may 
be  put  aside.  It  is  insisted  upon  by  the  United  States  rather 
as  an  alternative,  than  a  direct  claim.  The  real  demand  in  this 
bond  and  in  this  action  is  for  a  duty  on  the  articles  in  question, 
as  bar  or  bolt  iron.  The  substantial  and  real  allegation  of  the. 
36 
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defendant  is,  that  they  are  a  nuinufacture  of  iron  not  specified 
under  any  of  the  descriptions  of  iron  mentioned  in  the  act. 

Your  inquiry  will  be,  to  ascertain  whether  these  articles  are 
embraced  by  the  description  of  bar  or  bolt  iron,  as  used  and  in* 
tended  by  the  act,  or  whether  they  fall  under  the  general  bead 
of  non-enumerated  manufactures  of  iron. 

You  will  observe  that  it  is  incumbent  on  the  defendant,  on  the 
ground  he  has  taken,  to  bring  them  under  the  clause  of  the  law 
he  contends  for,  and  show  not  only  that  they  are  not  specified 
in  the  act,  but  that  they  are  a  manufacture  of  iron.     He  con* 
tends  that  they  are  so;  that  they  are  so  known  under  the  de* 
nomination  of  chain  links;  so  known  as  an  article  of  comaieroe. 
You  have  seen  that  the  pieces  of  iron  produced  are  of  several 
kinds;  some  of  them  are  straight,  but  cut  from  the  bar  in  cer- 
tain lengths,  and  nothing  more  done  to  them ;  some  are  also 
straight,  but  sloped  at  the  ends ;  and  some  are  twisted  or  bent| 
but  not  closed  at  the  endsv    The  last  kind,  however,  you  are 
not  now  called  to  decide  upon;  the  importation  in  question 
being  of  the  straight  pieces  only.     The  defendant  contends 
that  these  are  all  equally  known  as  chain  links;   that  chain 
links  are  nowhere  mentioned  or  specified  in  onr  revenue  laws; 
and  therefore  that  they  are  a  manufacture  of  iron  not  enume* 
rated,  or  subjected  to  a  specific  duty.     Whether  these  pieces  of 
iron,  cut  into  various  lengths,  of  various  diameters  and  shapes, 
are,  truly  speaking,  nothing  more  nor  less  than  bar  or  bolt  iron, 
cut  into  short  pieces,  but  not  thereby  changing  their  name  and 
character,  nor  thereby  becoming  a  new  and  difierent  manubc- 
ture  of  iron ;  or  whether,  by  this  operation  or  process  of  cutting, 
for  a  particular  object,  that  is,  for  the  purpose  of  making  chain 
links,  they  ipso  facto  become  a  new  and  different  manufacture 
of  iron ;  whether,  in  the  language  of  commerce,  they  become 
chain  links,  and  are  so  received  and  known  by  those  engaged 
iti  the  iron  trade;  these  are  the  questions  you  are  to  decide,  for 
they  are  questions  of  fact,  to  be  determined  by  the  evidence 
you  have  heard. 

It  is  not  my  right  or  desire  to  give  you  any  direction  upon 


FEBRUARY  SESSIONS,  1832.  283 

The  Unitod  States  «.  Sarcbet. 

8och  questiona,  but  it  is  my  duty  to  assist  your  inquiries  as  to 
particular  points,  to  which  your  attention  should  be  specially 
directed ;  to  observe  upon  the  tendency  and  force  of  the  promi« 
Dent  facts  given  in  evidence,  and  the  comparative  weight  of 
eonflicting  testimony.  This  I  shall  do  briefly  and  generally, 
although  the  witnesses  have  been  unusually  numerous  and  their 
examination  has  occupied  several  days. 

1.  The  defendant  insists,  that  these  pieces  of  iron  are  known 
as  an  article  of  commerce,  by  the  name  of  chain  links.  Has  he 
supported  this  pretension?  Has  he  shown  that  they  have  been 
an  article  of  commerce  under  that  or  any  other  name;  that  is, 
under  any  name  descriptive  of  a  known  manufacture  of  iron? 
Is  he  not  the  only  person  in  the  United  States  who  has  imported 
them  as  a  distinct,  acknowledged  manufacture  of  iron  from  the 
bar,  as  chain  links?  It  is  true  that  one  of  the  witnesses,  Amos 
Noe,  a  blacksmith  and  not  an  importer,  sriys  that  he  knew  chain 
linka  to  be  brought  from  the  Peru  Iron  Works,  in  the  state  to 
the  city  of  New  York,  and  also  from  England  to  Philadelphia; 
but  as  to  the  latter,  he  admitted  it  was  only  by  Mr.  Sarchet 
We  have  no  description  of  what  they  were,  whether  like  these 
we  have  before  us,  or  in  a  perfect  and  finished  state;  nor  how 
they  were  brought  in,  whether  as  a  separate  article  called  chain 
links ;  whether  they  were  so  invoiced  or  not,  so  entered  at  the 
custom  house  or  not.  Of  all  these  matters  the  witness  knew 
nothing.  The  same  remarks  may  be  applied  to  the  testimony 
of  Washington  Jackson,  who  says  he  never  knew  an  article  of 
commerce  called  chain  links,  but  that  some  were  oiSered  to  him 
for  sale  by  an  Englishman ;  the  ofier  was  made  here  and  the 
article  was  in  New  York,  and  Mr.  Jackson  never  saw  it.  I 
presume  if  such  importations  of  chain  links  were  made,  eo  no- 
mine, or  by  any  specific  name  of  manufacture,  other  than  that 
of  bar  iron,  the  books  of  the  custom  house  at  New  York  would 
show  it,  and  would  show  how  they  were  entered,  and  received 
and  charged  with  duty.  You  will  judge  whether  the  articles 
before  you  have  been  known  in  commerce  as  chain  links,  and 
have  been  so  imported  into  the  United  States  by  any  body  but 
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the  defendant  I  should  perhaps  notice  the  examination  of 
witnesses  before  a  committee  of  congress  at  Washington,  in 
which  chain  links  are  mentioned  as  a  known  article ;  certainly 
they  are;  they  have  been  known  as  long  as  chains  have  been 
known,  whose  parts  have  always  been  called  links;  but  the 
qaestion  remains  whether  the  name  has  ever  been  applied  to 
such  articles  or  pieces  of  iron  as  are  now  in  dispute.  That  the 
link  of  a  chain  is  a  manufactured  article  and  has  always  had 
that  name,  cannot  be  doubted;  but  you  are  to  inquire  whether 
the  pieces  before  you  have  or  have  not  been  comprehended  or 
classed  under  that  name.  2.  Supposing,  however,  that  the  de- 
fendant has  failed  in  showing  that  these  things  are  known  in 
commerce  as  chain  links,  he  may  nevertheless  make  out  his 
case  and  bring  himself  within  the  provision  of  the  act  of  con- 
gress, if  he  has  shown  that  these  articles,  in  their  present  state, 
are  a  manufacture  of  iron,  are  manufactured  chain  links,  as  he 
alleges  them  to  be;  for  when  he  asserts  that  they  are  a  manu- 
facture, he  must  tell  you  what  they  are;  and  he  has  undertaken 
to  prove  that  they  are,  in  the  language  of  the  trade,  or  the  no* 
menclature  of  those  who  ought  to  be  depended  upon  for  infor* 
mation  on  this  point,  manufactured  chain  links,  so  considered 
and  known. 

Upon  this  subject  you  have  had  the  benefit  of  the  experience 
and  opinions  of  three  classes  of  dealers  in  iron:  1,  Mechanics; 
2,  Merchants;  S,  Manufacturers.  To  which  of  these  classes 
should  you  look  with  the  most  confidence  for  information? 
You  have  been  truly  told  by  the  counsel  for  the  defendant,  that 
this  is  a  question  of  construction  of  a  law  relating  to  trade  and 
commerce;  a  commercial  question.  It  is  certainly  so.  It  would 
seem  to  follow  from  this  that  the  vocabulary  of  the  merchant, 
of  the  importer,  of  the  counting  house,  would  be  most  safely 
adopted,  and  not  that  of  the  mechanic,  of  the  smith's  shop.  May 
you  not  also  put  your  faith  on  the  manufacturer,  the  maker  of 
the  article,  for  its  appropriate  character  and  name,  rather  than 
on  the  mechanic,  who  turns  it  to  a  new  use  ?  All  trades  have 
their  peculiar  names  for  things,  peculiar  phrases  in  their  busi* 
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ness;  a  sort  of  shop  short-hand,  well  understood  in  the  shop, 
which  may  be  very  different  from  the  denomination  of  the  ar- 
ticle in  the  orders  and  invoices  of  merchants,  or  in  the  usage  of 
the  manufacturer,  or  in  common  parlance.  The  shoemaker 
may  say  to  his  journeyman,  when  he  hands  him  a  piece  of  lea- 
ther, take  this  and  cut  out  a  shoe;  but  is  it  a  shoe  as  soon  as  cut? 
The  blacksmith  may  say,  take  this  bar  or  rod  and  cut  a  linch- 
pin; but  is  it  a  linch-pin  as  soon  as  the  piece  intended  for  the 
Hncb-pin  is  cut  off  and  separated  from  the  bar?  So  of  a  horse- 
shoe,  and  other  articles  made  in  a  smith's  shop. 

I.  What  have  the  mechanics  testified  ?  Seven  were  called 
by  the  defendant  1.  John  Sarchet  You  will  take  his  testi- 
mony with  such  allowances  as  his  peculiar  situation  in  this  cause 
may  suggest  to  you.  He  says,  he  has  always  heard  these  pieces 
called  links ;  that  they  are  the  raw  material  of  a  chain.  2.  Wil- 
liam Corkley  calls  them  links.  3.  William  Pritchett  calls  those 
that  are  bent  chain  links ;  does  not  know  any  other  name  for 
the  straight  ones.  4.  l^uther  Stebbins  says  when  they  are  cut 
expressly  for  links  he  calls  them  links.  5.  Amos  Noe  calls 
them  all  links,  and  never  heard  them  called  any  thing  else* 
6.  Samuel  Hulse  would  call  all  the  articles  links,  but  will  not 
say  as  to  the  straight  ones.  7.  Joseph  Riter  calls  it  a  link  when 
cut.  8.  Wesley  Blackman  says  they  are  links.  These  are  all 
the  mechanics  called  by  defendant:  they  do  not  all  agree  in 
respect  to  the  straight  pieces.  I  should  add  that  all  of  them 
but  one  have  worked  or  are  now  working  in  the  shop  of  the 
defendant  I  mention  this,  not  to  impeach  their  credibility,  but 
that  you  may  consider  how  far  they  have  derived  their  know- 
ledge and  opinions  from  the  practice  or  language  of  the  defend- 
ant's shop.  You  will  also  keep  in  mind  that  they,  or  some  of 
them,  speak  of  their  knowing  these  pieces  by  this  name  at  other 
places  than  his  shop,  or  than  this  city.  On  the  contrary, 
several  mechanics,  one  of  them  largely  concerned  in  chain 
making,  testify  that  they  have  never  heard  such  pieces  of  iron 
called  chain  links.  Their  names  and  testimony  must  be  in  your 
recollection.    Allowing  credit  to  all  these  witnesses,  the  result 
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would  seem  to  be^  that  the  name  of  a  link,  given  to  tlie^e  pieces 
of  iron,  although  used  in  some  shops,  and  by  some  mechanics, 
is  not  universal;  is  not  known  to  and  adopted  by  all  the  trade. 

We  may  remark  that  all  these  witnesses  agree;  and,  indeed, 
it  is  obvious  to  your  own  inspection,  that  these  pieces  are  not 
in  fact  links,  that  is,  perfect  links;  that  they  cannot  be  used  as 
links  without  a  further  process  of  manufacture.  The  straight 
ones  must  be  bended,  and  the  bended  ones  roust  be  welded,  be- 
fore they  can  become  links  of  a  chain  for  the  purposes  intended. 
They  have  passed  the  first  process  of  a  manufactured  link,  of  a 
manufacture  different  from  die  bar  from  which  they  were  cut 
Are  they  therefore  a  manufacture,  are  they  links?  These  are 
inquiries  you  are  to  make,  and  to  satisfy  yourselves  in  the  result 
It  has  been  strongly  argued  by  the  defendant's  counsel,  that 
these  pieces  were  exported,  bona  fide,  for  the  purpose  of  making 
chains,  and  he  concludes  from  this  that  they  may  be  called 
links,  or  at  least  a  distinct  manufacture,  not  specified  in  the  act 
Is  not  the  basis  of  this  argument  too  broad  ?  If  a  bar  of  iron 
should  be  cut,  in  England,  into  pieces  suitable  to  make  a  horse 
shoe,  and  should  be  really  exported  for  that  purpose,  could  it 
therefore  be  a  new  manufacture,  under  the  name  of  a  horse- 
shoe, for  which  it  is  intended,  or  under  any  other  name? 

II.  1  will  next  call  your  attention  to  the  evidence  of  the 
merchants,  or  importers  of  iron.  1.  Joseph  R.  Evans  says 
none  of  these  articles  answer  the  denomination  of  bar  iron. 
He  should  call  the  bended  ones  chain  links,  but  is  doubtful  as 
to  the  straight  ones.  He  does  not  know  what  name  is  to  be 
given  to  them.  They  could  be  made  into  spikes  and  so  could  the 
erooked  ones.  He  has  never  imported  any  cut  iron,  or  Buy 
cut  into  links.  But  he  says  there  is  no  difierence  between  the 
straight  pieces  and  the  bars,  except  that  they  are  cut  into 
pieces.  2.  William  Welsh  never  imported  any  iron,  his 
father  occasionally  imports  it;  he  never  heard  bar  iron  called 
80,  when  cut  into  pieces  for  a  particular  purpose;  he  would 
call  none  exhibited  to  him  bar  iron,  except  the  long  bar.  ^ 
George  Handy  never  heard  of  such  an  article  in  commerce  as 
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ehain  links.  4.  William  Thomas  sees  nothing  here  that  an- 
swers the  description  of  bar  iron  but  the  long  one.  The 
crooked  pieces  are  links  unwelded,  the  others  pieces  of  rod 
iroQ  cut  off.  It  is  iron  cut  off  for  links,  and  he  would  call  it  a 
piece  of  rod  iron.  When  a  rod  is  cut  up,  it  loses  its  quality 
of  bar  iron  and  becomes  pieces  of  iron.  5.  Edward  Carpen- 
ter  says  the  long  piece  is  bar  iron  but  none  of  the  short  ones. 
He  vifould  call  them  pieces  of  bar  iron,  but  not  bar  iron.  6. 
Robert  S«  Johnson  would  call  the  flat  piece,  *  a  piece  of  bar 
iron.'  He  imports  bar  iron  of  all  lengths,  from  the  shortest 
pieces  to  a  long  bar.  The  small  pieces  come  with  bundles  to 
make  up  the  weight  He  never  made  an  importation  of  small 
pieces  and  would  not  receive  them.  He  ^oes  not  know  chain 
links  as  an  article  of  commerce.  These  are  pieces  of  bar  iron, 
though  not  bars  of  iron.  7.  Thomas  Haven  says  it  requires 
length  to  make  a  bar.  A  bar  that  is  hroken  is  called  a  piece 
of  a  bar;  when  cut,  a  bolt;  if  bent,  a  hoop.  Has  never  re* 
oeived  bolt  iron,  less  than  seven  feet  long;  nor  bar  iron  less 
than  eleven.  In  this  country  three  feet  long,  and  upwards. 
He  never  heard  such  a  piece  called  a  link.  He  would  not  enter 
them  as  chain  links,  or  as  bar  iron,  but  probably  as  pieces  of 
bars.  There  is  no  article  of  commerce  called  chain  linksi,  and 
be  never  heard  of  their  being  imported.  8.  Samuel  Spack* 
man  understands  bar  iron  to  be  of  the  usual  length.  A  small 
piece  would  be  called  <  part  of  a  bar  of  iron.'  He  never 
heard  of  these  links  imported.  He  should  not  call  the  straight 
ones  links,  but  part  of  a  bar  or  bolt,  and  the  twisted  ones, 
pieces  intended  for  links.  9.  Henry  Cope,  by  bolt  and  bar 
iron,  understands  long  bolts  or  bars  which  are  straight  He 
should  call  a  short  one  a  piece  of  bolt  iron.  So  far  the  wit* 
nesses  for  the  defendant  10.  John  Steel,  a  custom  house 
officer,  says  they  do  not  estimate  the  duties  on  bar  or  bolt  iron 
by  the  length.  It  is  usually  from  ten  to  fifteen  feet  It  does 
not  lose  its  character  by  being  short.  He  does  not  consider  it 
to  be  a  manufactured  article  by  being  cut;  he  considers  it  as 
bolt  iron,  hoop  iron,  or  prepared  for  hoops,  but  not  closed  and 
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welded.  So  iron  prepared  for  rail  roads  is  punched  with  holes. 
11.  Edward  Smith  considers  the  small  straight  pieces  to  be 
short  bar  iron.  He  would  enter  them  as  bolt  iron.  Tbey 
might  be  applied  to  many  purposes.  They  were  sent  short 
because  so  ordered.  Bolt  iron  is  of  various  lengths.  Varieties 
of  articles  of  various  shapes  are  sold  as  bar  iron.  If  a  bar  of 
iron  were  cut  into  pieces  in  England,  it  would  still  be  bar  iron. 
Hoop  iron,  rolled  out  thirty  or  forty  feet  and  cut  shorter  and 
doubled  up,  is  still  hoop  iron  and  pays  the  duty  as  such;  it  is 
not  considered  as  a  manufacture  of  iron.  He  orders  bar  iron 
of  different  lengths,  for  the  fore  and  hind  wheels  of  a  wagon, 
but  they  are  not  therefore  a  manufacture,  because  cut  for  that 
purpose.  12.  Washington  Jackson  calls  the  straight  pieces, 
pieces  of  round  iron,  of  bolt  iron,  not  chain  links.  He  should 
not  call  them  a  manufactured  article  if  not  finished  for  a  par- 
ticular purpose.  He  never  knew  them  as  an  article  of  com- 
merce. If  he  wanted  bar  iron  of  a  shorter  length,  he  would 
order  it  as  bar  iron  of  a  certain  or  required  length.  13, 
Thomas  M.  Smith  calls  the  straight  pieces,  bolts  of  iron;  the 
bent  ones,  bent  bolts.  If  he  was  to  import  straight  pieces  cut 
into  lengths,  he  would  enter  them  as  bar  iron.  He  has  im- 
ported hollow  tire  iron,  to  an  order,  and  paid  duty  as  common 
iron.  This  is  all  the  testimony  of  the  commercial  interpreta- 
tion of  the  terms  bar  iron,  bolt  iron.  Some  of  these  witnesses 
are  both  importers  and  manufacturers;  you  will  remember 
which  of  them  stand  in  this  double  capacity,  if  you  shall 
think  it  of  importance  in  considering  their  evidence. 

III.  The  last  class  of  witnesses  is  the  manufacturers  of  iron, 
the  forge  masters  as  they  have  been  called,  who  manufacture 
iron  from  the  ore  to  the  bar;  but  not  beyond  that  It  is  made 
into  pigs,  into  blooms,  and  into  bars,  which  is  the  third  state 
or  process  of  manufacture. 

The  weight  and  value  of  the  testimony  of  these  witnesses 
is  impeached  on  the  ground,  that  as  they  do  not  manufacture 
the  iron  beyond  the  bar,  they  know  nothing  of  these  links,  or 
of  what  is  or  is  not  a  lipk,  which  is  a  process  of  manufacture 
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beyond  or  from  the  bar.  You  will  judge  of  the  efficacy  of  the 
argnmenty  but  I  may  remind  you  that  it  is  to  thoae  manufac- 
turers that  orders  go  from  the  importer,  and  that  the  language 
of  the  importers,  the  commercial  name  of  an  article,  should  be 
known  to  the  manufacturers,  or  they  would  not  understand 
these  orders.  They  must  have  a  common  vocabulary  as  to 
the  things  in  which  they  deal  together;  and  in  this  respect,  are 
both  separated  from  the  mechanics  or  blacksmiths,  who  buy 
their  iron  as  they  may  want  it  for  particular  purposes,  and 
have  their  own  manner  of  designating  these  purposes,  and  giv- 
ing their  due  orders  to  the  workmen  of  their  shops.  It  is 
alao  to  be  remarked,  that  if  these  iron  masters  are  not 
judges  of  what  may  be  called  a  link,  because  they  do  not  make 
it,  they  are  specially  competent  judges  of  what  is  consider- 
ed to  be  a  bar  of  iron,  or  bar  iron,  it  being  their  business  and 
daily  experience  to  make  it,  and  to  sell  it  as  a  known  article  of 
merohandise.  It  has  also  been  urged  upon  them  that  they 
have  an  interest  in  this  question,  and  are  in  fact  the  true  and 
real  plaintiffs  in  the  cause;  it  is  at  the  same  time  admitted  that 
the  blacksmiths  have  a  common  cause  on  the  other  side,  and  it 
is  said  they  are  the  real  defendants.  You  have  seen  and  heard 
all  the  witnesses,  both  manufacturers  and  mechanics,  and  pro- 
bably know  all  or  most  of  them,  and  can  therefore  judge  for 
yourselves  how  far  their  testimony  has  probably  been  in- 
fluenced by  the  interest  they  may  have. 

The  manufacturers  of  iron  are  unanimous  in  their  allega- 
tions, that  these  pieces  of  iron  are  not  chain  links ;  that  they 
are  not  a  manufacture  of  any  description,  other  than  bar  iron 
cat  into  small  pieces,  which  does  not  change  their  quality, 
their  character,  or  their  denomination.  1.  Edward  Smith,  a  mer- 
ehant  and  manufacturer,  considers  the  small  straight  pieces  to 
be  short  bar  iron;  he  would  enter  the  round  ones  at  the  cus- 
tom bouse  as  bolt  iron.  They  might  be  applied  to  many  pur^ 
poses.  To  show  that  the  mere  act  of  cutting  a  long  piece  of 
iron  into  smaller  pieces,  does  not  change  its  character  or  name, 
37 
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he  says,  that  hoop  iron  is  rolled  out  into  pieces  thirty  or  forty 
feet  long,  and  then  at  the  same  factory,  cut  into  such  lengths 
as  may  be  ordered,  but  it  is  still  hoop  iron,  not  a  hoop,  al- 
though prepared  for  one.  Sometimes,  he  says,  the  holes  are 
punched  at  the  end,  still  it  is  not  a  new  manufacture,  nor  as 
such  entered  at  the  custom  house.  You  may  remember  here 
what  was  said  of  rail  road  iron,  which  are  bars  of  iron,  cut  into 
the  required  lengths,  and  holes  punched  in  them ;  they  were 
nevertheless  considered  to  be  bar  iron,  or  iron  in  bars,  and 
paid  duty  accordingly.  2.  Samuel  Richards  would  call  these 
things,  pieces  of  bar  iron,  both  bent  and  straight;  he  often  sells 
pieces  three  or  four  feet  long,  each  is  called  a  bar.  Many  articles 
are  bought  and  sold  as  bar  iron,  which  are  not  in  bars.  Should 
he  receive  an  order  for  a  ton  of  bar  iron  three  feet,  and  another 
fifteen  feet  long,  he  would  suppose  they  described  the  same 
article.  3.  Benjamin  Reeves  calls  the  small  one  a  piece  of 
rod  and  the  thicker  one  a  piece  of  bolt  iron.  He  does  not 
know  what  to  call  the  large  twisted  pieces.  The  shortness  of 
a  piece  of  bar  or  bolt  iron,  does  not  change  its  character.  He 
often  sells  short  pieces  as  bar  or  bolt  iron.  Many  articles  are 
considered  as  bar  iron,  that  are  not  straight  bars.  4.  Andrew 
M.  Jones  would  call  the  thick  one,  a  piece  of  bolt  iron ;  the 
thin,  a  piece  of  braziers'  rod ;  the  bent  ones,  pieces  of  bent 
round  iron,  but  not  at  all  a  separate  article  of  manufacture. 
He  should  import  it  aa  bolt  iron.  The  shortness  does  not 
change  the  character  of  the  article.  He  has  cut  several  tons 
into  harrow  teeth  and  invoiced  tliem  as  square  bar  iron.  5. 
Clement  M.  Buckley,  calls  it  a  piece  of  bolt  iron,  a  braziers' 
rod.  The  bent  piece  is  a  piece  of  bolt  iron  bent  for  the  pur> 
pose  of  making  a  link.  The  shortness  of  the  piece  does  not 
change  its  character,  it  retains  its  character  of  bar  iron.  He 
rolls  bars  from  twenty  to  thirty  feet  long,  and  then  he  cuts 
them.  The  cost  is  trifling.  He  cuts  them  sometimes  to  suit 
bis  wagon,  sometimes  into  short  pieces  two  feet  long,  to  make 
sheet  iron;  it  is  nevertheless,  known  as  bar  iron,  although  cut 
expressly  to  make  sheet  iron.     He  would  furnish  one  hundred 
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tons  cut  into  pieces  of  six  inches  long,  for  the  same  price  as 
long  bars. 

These  witnesses  concur  in  testifying  that  these  pieces  of 
iron  are  not  chain  links;  that  they  are  bar  or  bolt  iron  cut 
into  short  pieces,  and  in  no  other  respect  differing  from  the  long 
bar  and  bolt  iron ;  and  that  this  difference  of  length  does  not 
change  either  the  character  or  denomination  of  the  article. 
And  this  is  what  you  are  to  decide,  on  a  fair  and  intelligent 
conaideration  of  all  the  evidence  on  the  one  side  and  the  other. 

If  you  should  be  of  opinion  that  they  are  not  chain  links, 
that  they  are  not  a  new  and  distinct  manufacture,  that  they 
have  not  assumed  a  new  name  or  use  in  their  present  state,  but 
you  should  also  think  they  are  not  iron  in  bars  or  bolts,  or  bar 
iron,  they  would  then  be  subject  to  a  duty  of  fifteen  per  cent. 
under  the  general  provision  of  the  law  of  27th  April,  1816, 
unless  you  can  consider  them  as  part  of  an  iron  cable  or  chain. 
Upon  this  there  has  been  much  contradictory  testimony. 
Literally  speaking  a  link  or  two  links  are  a  part,  a  constituent 
part  of  a  chain,  which  is  made  up  of  many  links.  But  it  is 
alleged  that,  technically  speaking,  a  part  of  a  chain  or  iron 
cable,  consists  of  a  length  of  fifteen  or  twenty  feet  long,  con- 
nected by  what  are  called  shackles.  There  is  certainly  a  diffi* 
culty  under  the  law  in  admitting  this  signification  of  <  part  of 
a  chain.'  The  act  intends  to  put  a  much  higher  duty  on  an 
iron  cable  or  chain,  or  part  or  parts  thereof,  than  on  bar  iron. 
But  if  it  may  be  brought  in  pieces  of  ten  feet  long,  and  with- 
out shackles,  it  will  not  pay  the  duty  on  iron  cables  because  it 
is  neither  an  iron  cable  or  chain  nor  part  of  one.  It  will  not 
pay  even  the  duty  of  bar  iron,  because  it  is  a  manufacture  of 
iron  from  the  bar,  not  enumerated  and  specified  in  the  act;  and 
thus  a  manufacture  evidently  intended  to  be  heavily  ta:xed, 
will  come  in  for  a  very  low  duty  of  twenty-five  per  cent  ad 
valorem. 

It  is  for  you  to  decide  whether  these  pieces  of  iron  are 
chain  links,  and  if  so,  are  they  parts  of  a  chain  cable,  and  if 
not  parts  of  a  chain,  can  they  be  chain  links.     If  you  shall 
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reject  them  as  links,  and  also  as  parts  of  a  chain  or  iron  cable, 
are  they  bar  iron  ?  You  will  observe  that  the  clause  of  the  act 
of  congress  under  which  the  thirty-seven  dollars  per  too  is 
claimed  by  the  United  States,  uses  the  terms  **  on  bar  or  bolt 
iron,"  not  on  ^  iron  in  bars  or  bolts,"  as  in  the  preceding 
clause  and  in  other  acts.    You  will  naturally  inquire  whether 
this  change  in  the  expressions  is  inadvertent  or  intentional;  is 
meant  to  describe  the  same  or  a  different  article.    If  the  same, 
why  is  the  phraseology  changed  ?    If  difierent^  in  what  does 
the  difference  consist  ?   By  <  bar  iron,'  are  we  to  understand, 
a  particular  description  of  iron;  in  a  certain  state  of  manuiae- 
ture;  iron  of  a  certain  quality,  kind,  and  character?   Should 
you  be  told  that  an  article  was  made  of  bar  iron,  would  you 
understand  that  it  was  made  of  iron  of  a  certain  character  and 
quality,  as  distinguished  from  pig  iron,  from  bloom  iron,  from 
cast  iron,  without  any  reference  to  the  shape,  size  or  length 
of  the  bar  or  piece  of  iron  from  which  it  was  made  ?  On  the 
other  hand,  should  one  speak  of  a  bar  of  iron,  or  of  iron  in 
bars,  would  you  not  suppose  he  had  reference  to  their  form, 
shape,  size  and  length?     It  has  been  proved  that  plough 
shares  and  sickles,  or  other  articles  of  manufacture,  are  pro- 
perly called  bar  iron;  they  are  bought  and  sold  by  that  name; 
but  could  we  say  that  they  are  bars  of  iron,  or  iron  in  bars  ?  If 
we  could  not,  there  would  seem  to  be  a  difference  of  meaning 
in  the  two  forms  of  expression  used  in  the  same  act  of  con- 
gress, unless  this  difference  is  controlled  by  other  parts  of  the 
act.     To  give  you  another  illustration  of  the  effect  of  this 
change  of  phraseology.     If  we  were  to  speak  of  a  pig  of  iron, 
or  of  iron  in  pigs,  would  we  not  mean  iron  of  a  certain  known 
quality  or  manufacture,  in  pieces  called  pigs;  thus  describing 
both  the  character  of  the  iron,  and  the  ordinary  size  and  shape 
in  which  it  is  made  ?    But  if  we  were  to  speak  of  pig  iron, 
would  we  not  intend  to  describe  or  signify  the  particafaur 
quality  and  kind  of  that  iron,  without  any  reference  to  its  size 
or  shape?    If  we  had  in  our  hand  a  piece  of  iron  six  inches 
square,  we  might  say  this  is  pig  iron,  but  could  we  say  this  is 
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a  pig  of  iron,  or,  if  more  than  one,  iron  in  pigs  ?  These  are 
questions  for  your  consideration  so  far  as  you  shall  deem  them 
to  be  material,  in  deciding  the  issue  you  are  trying. 

If  then  the  terms  <  iron  in  bars/  and  <  bar  iron/  in  truth, 
in  their  common  and  proper  understanding,  as  they  are  taken  by 
commercial  usage,  do  mean  and  intend  the  same  thing,  I  would 
understand  them  also  to  mean  the  same  description  of  iron,  the 
flame  article  of  merchandise,  in  the  act  of  congress.  If,  on  the 
other  hand,  they  have  different  significations,  the  one  meaning 
merely  the  quality  of  the  iron,  and  the  other  iron  of  the  same 
quality  in  a  particular  form,  we  must  so  understand  the  act  of 
congress;  we  must  presume  that  congress  understood  tl)e  lan- 
guage they  have  adopted,  as  it  is  properly  and  commercially 
used  and  understood;  and  therefore  that  when  they  changed 
their  expressions  from  <<  iron  in  bars  or  bolts"  to  '<  bar  and  bolt 
iron,"  they  intended  also  the  change  of  description  imputed  by 
the  change  of  expression. 

The  defendant's  counsel  has  endeavoured,  with  great  industry 
and  skill,  to  navigate  his  case  between  the  bar  iron  on  the  one 
side,  and  the  parts  of  an  iron  cable  on  the  other,  and  to  show 
you  that  chain  links  are  neither  the  one  nor  the  other.  It  is  a 
narrow  strait,  but,  it  may  be,  not  impassable.  This  you  are  to 
determine.  He  must  not  have  the  article  to  be  bar  irooy  but  a 
manufacture  from  it  called  a  chain  link,  and  intended  for  a  chain 
cable;  and  yet  this  chain  link  must  not  be  a  part  of  a  chain 
cable,  or  he  falls  into  a  greater  misfortune  than  witli  the  bar 
iron.  It  must  be  neither  a  bar  of  iron,  which  it  originally  was, 
nor  [Murt  of  a  chain  which  it  is  intended  to  be,  but  something 
between  them,  with  a  known  destination,  name,  and  use.  It 
will  hardly  meet  Mr.  Buckley's  definition,  who  says,  <<  an  arti- 
cle that  is  completed  and  fit  for  some  use,  and  known  by  some 
name,  I  call  a  manufactured  article." 

I  submit  the  whole  case  to  you;  the  questions  in  it  are  ques- 
tions of  fact,  to  be  decided  by  the  evidence  you  have  heard. 
Your  judgment  must  he  on  that  evidence.  Certainly  on  the 
eooBtruction  of  the  law  contended  for  by  the  defendant, 
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cables  may  be  brought  here,  in  separate  links,  requiring  only  to 
be  connected  and  welded,  at  a  much  lower  duty  than  bar  iron; 
while  a  chain  cable  or  part  thereof  is  subjected  to  a  much 
higher  duty.  If,  however,  this  be  the  fair  construction  of  the 
act,  or  if  it  be  a  defect  of  the  act,  the  defendant  is  entitled 
to  the  advantage  it  gives  him. 

I  ought  to  add  that  this  bond  is  given  for  the  straight  pieces 
only,  and  therefore  your  verdict  will  have  a  reference  only  to 
them.  You  are  not  now  called  upon  to  decide  upon  the 
bended  or  twisted  pieces. 

The  JuRT  found  a  verdict  for  the  United  States,  for  one 
hundred  and  sixty  dollars  and  ninety-seven  cents. 


Pbter  Browsr,  Zoeth  Keen,  and  Jacob  Hess 

V. 

The  Schooner  Maiden,  Joseph  Batmore,  Master. 


1.  Where  a  aeaman,  who  has  si^ed  ahippin;  aiticlee,  volontarily  aharats  biai- 
aelf  from  the  Tesael,  in  a  port  of  the  United  States,  an  entry  may  be  made  ia 
the  log^  book  and  his  wages  forfeited,  according  to  the  provisions  of  the  fifth 
section  of  the  act  of  30th  July,  1790,  or  he  may  be  apprehended  and  detained 
in  gaol  until  the  Tessel  is  ready  to  proceed  on  her  Toyage,  acoording  to  the 
provisions  of  the  seventh  section  of  that  act. 

2.  Where  a  seaman  is  apprehended  and  detained  in  gaol  antil  the  vciel  '» 
ready  to  proceed  on  her  voyage,  he  does  not  forfeit  his  wages,  but  the  cost  gf 
his  commitment  and  of  his  support  in  gaol  is  to  be  deducted  from  them. 

3.  The  charge  for  a  person  necessarily  employed  in  the  place  of  a  seaman,  who 
has  voluntarily  absented  himself  end  has  been  apprehended  and  detained  in 
gaol,  b  to  be  deducted  from  his  wages. 

On  the    Ist   December,  1831,  the   libellants  shipped  for  a 
voyage  firom  Philadelphia  to  Wilmington,  in  the  state  of  North 
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Carolina,  and  back  to  Philadelphia  at  the  wages  of  fourteen 
dollars  a  month.  On  the  2d  December,  the  vessel  left  this  port 
and  proceeded  as  far  as  Chester,  on  the  Delaware  river,  where, 
owing  to  the  quantity  of'  floating  ice,  she  was  obliged  to  make 
a  harbour.  Here  she  remained  ice-bound  and  unable  to  con- 
tinue her  voyage  for  forty-five  days.  While  she  lay  at  Cliester, 
the  libellants  left  the  vessel  and  returned  to  Philadelphia. 
They  alleged,  as  the  cause,  that  the  weather  was  extremely 
severe, so  as  to  endanger  them  with  being  frost  bitten;  and  that 
they  came  to  represent  their  situation  to  the  owners,  offering 
to  return  to  the  vessel  and  complete  their  contract,  as  soon  as 
the  season  permitted.  While  in  Philadelphia  they  were  ap- 
prehended, and  committed  to  prison  as  deserters,  by  a  justice 
of  the  peace,  under  the  seventh  section  of  the  act  of  20th  July, 
1790.  They  were  afterwards  taken  from  prison,  by  the  cap- 
tain, returned  on  board  the  vessel,  performed  the  voyage,  and 
arrived  at  the  port  of  Philadelphia  on  the  8th  March,  1832. 

The  respondent  declared  in  his  answer,  that  the  accommoda- 
tions of  the  vessel  were  quite  sufficient  for  the  comfortable 
protection  of  the  crew,  and  that  he  had  suflered  much  loss 
owing  to  their  absence,  as  well  as  that  it  had  made  the  detention 
of  the  vessel  longer  than  it  would  otherwise  have  been.  He 
therefore  prayed  a  deduction  from  the  wages  of  the  libellants; 
1.  For  the  expenses  of  the  imprisonment;  2.  For  loss  by  the 
detention  of  the  vessel;  3.  For  the  amount  paid  to  persons 
hired  in  their  places.  He  further  contended  for  a  suspension 
of  the  wages  of  the  libellants  during  their  confinement 

On  the  17th  March,  1832,  the  case  came  on  to  be  heard  be- 
fore Judge  HopKiNsoN.     It  was  argued  by  Halsy  for  the 
libellants,  and  Gbinnell  for  the  respondents. 
Halet  for  the  libellants. 

The  following  cases  were  cited:  I  Story's  Laws,  104.     Ab- 
bot's Ship.,  135.  146.  353.  463.     Bordman  v.  The  Elizabeth, 
1  Peters  Ad.  Dec  129. 
GaiNNELL  for  the  respondents. 
The    following    cases    were    cited:    Abbot's    Ship.    464. 
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Thome  v.  White,  1  Peters  Ad.  Dec.  168,  Bray  v.  The 
Atalanta,  Bee,  48.  Luicomb  v.  Prince,  12  Mass.  Rep.  576. 
579. 

Judge  HoPKivsoN  delivered  the  following  opinion: 
The  men  have  not  shown  a  good  cause  for  leaving  the  ship. 
It  was  their  duty  to  remain  with  her,  for  her  care  akid  preserva- 
tion, and  to  be  ready  to  sail,  on  the  first  chance,  on  her  voyage. 
The  question  then  is,  to  wiiat  penalty,  forfeiture  or  deductioo 
of  wages  are  (hey  liable  for  their  desertion  ?  It  was  at  the  op- 
tion of  the  master,  when  they  left  the  ship,  to  enter  their  de- 
sertion in  the  log  book,  according  to  the  provisions  of  the  fifth 
section  of  the  act  of  20th  July,  1790,  (1  Story,  104,)  or  to  have 
them  committed  to  prison,  and  detained  until  the  vessel  was 
ready  to  sail,  under  the  seventh  section.  He  chose  the  latter. 
The  eflTect  of  the  first  proceeding  would  have  been  a  forfeiture 
of  all  the  wages  then  due  to  the  seamen,  and  a  termination  of 
the  contract  with  them.  The  effect  of  the  second  is  to  continue 
the  contract  in  force,  and  detain  the  men  in  prison  in  order  to 
compel  their  performance  of  it  When  they  are  taken  from 
prison  to  the  vessel,  and  sail  with  her,  no  new  contract  is  made 
with  them,  but  both  parties  proceed  under  the  original  shipping 
articles.  In  truth,  even  while  in  prison,  the  seamen  are  in  the 
custody  of  the  captain ;  they  are  at  his  disposal,  and  may  be  taken 
out  at  his  pleasure;  and  they  are  so  taken  out  when  the  vessel 
is  ready  to  sail.  He  is  allowed  to  confine  them  in  gaol  on  shore 
for  his  convenience  and  their  safe  keeping;  but  they  are,  hever- 
theless,  as  much  his  prisoners  as  if  they  had  been  confined  on 
board  of  his  vessel.  When  seamen  are  confined  on  board,  for 
any  misconduct  or  disobedience,  has  it  ever  been  pretended  that 
their  wages  stop,  or  are  forfeited  during  their  confinement?  1 
know  of  no  such  case.  Their  imprisonment  is  their  punishment, 
and  a  forfeiture  of  wages  has  not  been  added  to  it  If  the  for- 
feiture of  wages  is  the  object,  the  manner  of  effecting  it  was 
pointed  out  by  a  preceding  section  in  the  law ;  an  entry  must 
he  made  in  the  log  book  of  the  time  of  absence;  without  that 
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no  forfeiture  or  saapeQsion  of  wages  is  incurred  by  an  absence 
and  a  subsequent  return  to  duty.  No  entry  was  made  in  this 
case ;  and  if  the  forfeiture  or  deduction  now  claimed  against 
these  men  were  allowed,  the  consequence  would  be  that  seamen, 
deserting  a  vessel,  and  at  large  during  their  desertion,  would  be 
entitled  to  their  wages  on  their  return ;  while  those  who  were 
suffering  in  a  gaol  would,  in  addition  to. this  punishment,  lose 
their  wages  accruing  during  their  imprisonment  Under  the 
seventh  section  of  the  act,  no  such  forfeiture  or  deduction  is 
given ;  the  confinement  and  the  cost  of  the  commitment  is 
the  only  penalty  declared.  This  principle  is  adopted  in  the 
case  of  Bray  v.  The  Atalanta,  (Bee,  48,)  and  I  know  of  no 
judicial  decision  which  impeaches  it 

Another  question  has  been  moved  in  this  case:  whether  the 
money  paid  for  the  support  of  these  men  in  gaol,  may  be  de- 
ducted from  their  wages.  Does  it  come  under  the  words  of  the 
act,  which  provides  that  the  men  are  ^  to  be  delivered  to  the 
master,  he  paying  all  the  cost  of  such  commitment,  and  deduct- 
ing the  same  out  of  the  wages  due  to  such  seaman  or  mariner?" 
The  word  *  costs'  seems  to  have  a  technical  meaning,  and  is 
usually  applied  to  the  legal  charges  of  a  proceeding;  but  the 
word  used  in  the  act  is  'cost,'  and  its  large  and  full  sense  means 
'charge,  expense,  loss,  detriment'  In  this  sense  it  will  cover 
the  item  in  question.  These  men  were  wrong-doers,  they  vio- 
lated their  contract,  and  this  expense  was  incurred  in  conse- 
quence of  the  violation.  They  are  not  entitled  to  any  extra- 
ordinary indulgence  or  effort  to  save  them  from  the  consequences 
of  their  wrong ;  but  a  liberal  construction  should  be  given  to 
the  act  to  restrain  the  mischief  intended  to  be  prevented.  At 
all  events,  it  was  money  paid  for  them,  on  their  account,  with- 
out which  they  would  have  suffered  by  the  privation  of  food, 
and  they  could  not  be  restored  to  liberty  until  it  was  paid.  It 
is  true  that  the  captain  was  bound  to  maintain  them,  but  only 
on  board  of  the  vessel,  and  not  when  they  left  her  without  his 
leave,  and  were  on  shore,  either  in  a  place  of  their  own  seeking, 
or  where  their  own  misconduct  made  it  necessary  to  put  them. 
38 
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We  must  presume  that  this  vessel  was  provided  with  all  neee«- 
sary  stores  for  the  crew,  and  if  the  owner  must  also  pay  for 
their  boarding  in  prison,  the  expense  is  doubled  upon  him. 

It  is  my  opinion  that  the  libeliantsare  entitled  to  their  wages 
while  they  were  in  prison,  but  that  there  must  be  deducted 
from  these  the  cost  of  their  commitment,  including  their  sop- 
port  in  gaol,  the  amount  paid  to  the  men  hired  in  their  place, 
and  the  stage  hire  for  taking  them  down  to  Chester  to  the  vessel 

The  amount  of  wages  claimed  is         -        -        -         0114  02 

From  which  are  to  be  deducted 

The  cost  of  commitment  and  support, 

The  pay  of  the  man  hired, 

And  the  stage  hire,       -        -        -        - 

874  S3 

Decree.  That  the  libellants  do  recover  from  the  respondent 
the  sum  of  seventy-four  dollars  and  thirty-three  cents^  with 
costs. 


$22  44 

15  00 

2  25 

• 
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The  United  States  of  America 

V. 

Twenty-three  Coils  of  Cordage,  three  Bolts  of 
Ravens'  Duck,  and  four  pieces  of  Sail  Cloth,  found 
ON  board  of  the  Ship  Eliza. 

1.  Where  articlcfl  are  parcfaaaed  abroad  for  a  vessel,  to  be  used  as  port  of  her 

equipment,  they  are  not  sea  stores  within  the  meanings  of  the  act  of  2d  March, 

1799. 
3.  Where  articles  parchased  abroad  for  the  eqnipment  of  a  yessel,  are  not  used 

and  remain  on  board  at  her  arrival  in  the  United  States,  they  need  not  be 

reported  by  the  master  in  his  manifest 

On  the  3d  December,  1831,  an  information  was  filed  by  the 
attorney  of  the  United  States,  against  twenty-three  coils  of 
cordage,  three  bolts  of  ravens'  duck,  and  four  pieces  of  sail 
cloth,  found  on  board  of  the  ship  Eliza.  It  appeared  that  they 
were  the  residue  of  a  purchase  made  at  Cronstadt,  as  was  alleg- 
ed, for  the  use  of  the  vessel  during  the  homeward  voyage. 
The  vessel  was  regularly  entered  at  the  custom  house  on  the 
7th  November,  1831,  the  manifest  of  her  cargo  was  delivered 
to  the  collector  but  contained  no  account  of  these  articles,  nor 
were  they  included  in  the  report  of  sea  stores,  not  intended  for 
merchandise  or  sale.  On  the  28th  November,  the  cargo  was 
entirely  discharged.  On  the  following  day  the  articles  in 
question  were  found  remaining  on  board.  They  were  seized 
by  the  officers  of  the  customs,  and  were  alleged  to  be  forfeited 
on  the  ground  that  they  were  sea  stores,  and  not  so  specified 
or  designated  in  the  report  or  manifest  of  the  master  of  the 

vesseL 

On  the  2d  April,  1832,  Thomas  and  William  Haven  filed  a 
claim  to  the  articles  seized,  and  denied  that  the  same  were 
liable  to  seizure  or  forfeiture. 

On  the  3d  April,  the  case  came  on  to  be  heard  before  Judge 
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H0PKIN8ON.  It  was  argued  by  Gilpin,  District  Attorney,  for 
the  United  States,  and  J.  S.  Smith  and  Chaukcst,  for  tbe 
claimants. 

Oilpin,  for  the  United  States. 

The  act  of  congress  of  2d  March,  1799,  is  intended  to  pn>- 
yide  for  the  collection  of  duties  on  all  articles,  coming  from  1 
foreign  country.  Its  provisions  are  most  minute  and  compre- 
hensive; they  direct  the  mode  of  collecting  all  duties  due,  and 
of  ascertaining  exactly  when  foreign  goods  are  exempted  from 
them.  They  divide  all  foreign  articles  imported  into  three 
classes;  first,  merchandise;  second,  baggage;  third,  stores. 
Under  one  or  other  of  these,  all  articles  are  embraced.  For 
each  class  there  is  a  particular  form  of  report  to  be  made  by 
the  master  at  the  custom  house  on  his  arrivaL  Not  only  is 
such  report  requisite  under  the  law,  but  its  necessity  as  a  re- 
venue provision  is  apparent     1  Story's  Laws,  606.  612. 

These  articles  are  neither  merchandise  nor  baggage.  Tbey 
are  sea  stores.  They  were  so  spoken  of  by  the  master.  They 
were  purchased  for  the  use  of  the  vessel;  a  portion  of  the 
quantity  so  purchased  was  used  and  has  become  part  of  her 
tackle,  apparel,  and  furniture;  these  are  not  yet  so  used;  they 
clearly  remain  as  necessary  stores  of  the  vessel.  They  are 
articles  so  designated  in  naval  language;  they  are  classed  for 
instance,  as  marine  stores  with  anchors  and  cables  in  the 
British  navigation  laws.  They  are  comprehended,  in  commer> 
cial  instruments,  among  the  stores  necessary  for  a  vessel  to  per^ 
form  her  functions.  If  they  are  not  sea  stores  then  is  there  do 
provision  whatever  in  regard  to  them;  no  means  designated  to 
ascertain  whether  or  not  they  are  superfluous,  whether  or  not 
they  are  exempt  from  duty;  but  an  extraordinary  omissioii,  to 
which  there  is  no  other  similar,  has  existed  in  the  whole 
revenue  system*.  Abbot's  Ship.  416.  2  Holt's  Ship.  )M& 
Marshall's  Ins.  181.  225. 

Did  the  master  comply  with  the  law  relative  to  these  aoper- 
fluous  stores?  It  declares  that,  <<in  order  to  ascertain  what 
articles  ought  to  be  exempt  from  duty  as  sea  stores,  he  aball 
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particalarly  specify  them  in  his  reporf  This  has  not  been 
done.  It  farther  declares  that  <<  if  any  greater  quantity  of 
articles  are  found  on  board  than  are  specified  in  the  entry,  they 
shall  be  forfeited  and  may  be  seized.''  Here  the  fitct  that 
these  articles  were  not  entered  or  reported  is  admitted.  It  is 
ako  admitted  that  they  were  found  on  board,  some  time  after 
the  cargo  was  entirely  discharged.  They  are  therefore  Uable 
to  seizure  and  must  be  forfeited.     1  Story ^s  Laws,  613. 

J.  S.  Smith  and  Chaitncet,  for  the  claimants, 

The  great  object  of  the  reyenue  laws  is  to  secure  the  pay* 
ment  of  duties  on  merchandise,  and  to  prevent  frauds.  This 
is  not  merchandise;  it  was  not  bought  as  such,  it  is  not  to  be 
sold  as  such.  There  is  not  the  slightest  imputation  or  allega- 
tion of  fraud. 

This  seizure  has  been  made  by  the  ofScers  of  the  customs 
on  a  ground  purely  technical,  and  it  cannot  be  sustained. 
These  articles  are  not  sea  stores  according  to  the  meaning  of 
the  law.  This  has  been  already  decided;  a  cable  landed  from 
a  yesfld  without  a  permit,  was  seized  on  the  same  ground,  and 
judgment  was  given  by  this  court  for  the  claimant;  there  is  no 
distinction  between  a  cable  and  the  cordage  and  sail  cloth  now 
in  question.  Nor  are  they  sea  stores  on  a  fair  construction  of 
the  act  of  congress;  that  evidently  refers  to  the  provisions  and 
supplies  for  the  crew  and  passengers;  it  is  a  phrase  frequently 
found  in  other  acts  of  congress,  which  show  that  such  is  its 
signification.  This  is  the  proper  test,  not  the  mercantile  use  of 
the  terms  in  commercial  instruments,  even  if  that  ever  applied 
it  to  such  articles  as  those  now  in  question,  which  does  not  ap- 
pear to  be  the  case.  The  occasional  use  of  the  phrase  in  a 
foreign  statute  is  no  proof  of  general  maritime  usage.  1  Sto* 
ry's  Laws,  103.  106.  693.  599. 

In  fact  these  articles  are  part  of  the  tackle  apparel  and  furni* 
tore  of  the  vessel  They  are  like  her  anchors,  yard  arms,  and 
spars.  Are  all  the  spare  anchors  or  spars  sea  stores  ?  The  law 
luider  which  this  forfeiture  is  claimed  refers  to  revenue  cases, 
and  is  meant  to  protect  the  revenue.    This  case  is  not  one  of 


302  FEBRUARY  SESSIONS,  1832. 

The  United  Stotee  v.  Twenty-three  Coib  of  Cordage. 

that  clafls;  iheBe  were  not  dutiable  goods,  but  articles  bought 
bonft  fide  for  the  use  of  the  ship,  and  intended  to  constitute 
part  of  her  rigging  and  equipment 

61LPXN9  for  the  United  States,  in  reply. 

The  act  of  2d  March,  1799,  was  not  a  mere  revenue  law;  at 
least  not  a  mere  kw  to  collect  revenue,  it  was  meant  quite  as 
much  to  prevent  evasions.  Is  baggage  subject  to  duty,  or  are 
cabin  stores  ?  They  are  not,  yet  they  are  expressly  referred  to 
and  must  be  entered.  The  slightest  excess  must  be  specified. 
It  is  therefore  evident  that  congress  meknt  that  their  officers 
should  examine  all  articles ;  that  they  should  ascertain  what 
was  exempt.  The  claimant's  construction  gives  this  privilege, 
not  to  the  officer  of  the  government,  but  to  the  owner  or 
master  of  the  vessel ;  thus  substituting  an  interested  party  for  a 
disinterested  public  officer.  It  establishes  a  provision  different 
from  all  the  rest  of  the  revenue  system.  Who  is  to  judge  of 
the  quantity  of  these  articles  that  is  necessary?  If  bought 
bonfi  fide  for  the  use  of  the  vessel  they  are  not  merchandise; 
and  if  not  sea  stores  they  are  then  free  from  all  inspection. 
They  may  be  introduced  in  any  quantity;  they  may  be  used 
for  rigging  the  vessel  entirely  anew ;  and  the  owner  of  the 
vessel  may  be  placed  in  a  position  of  unfair  advantage  over 
every  person  in  the  United  States,  obliged  to  purchase  or  use  a 
similar  article. 

On  the  6th  April,  1832,  Judge  Hopkinson  delivered  the 
following  opinion: 

The  information  in  this  case  charges  that  the  articles  above 
mentioned,  on  the  29th  November,  1831,  were  found  on  board 
the  ship  Eliza,  whereof  William  Haven,  Jr.  was  master,  as  sea 
stores,  which  had  not  been  and  were  not  included  in  the 
report  and  manifest  delivered  on  oath  to  the  collector  of  the 
port  of  Philadelphia  by  William  Haven,  Jr.  the  master,  on  the 
7th  November,  1831. 

The  twenty-third  section  of  the  act  of  2d  March,  1799,  di- 
rects that  no  goods  shall  be  brought  into  the  United  States,  from 
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any  foreign  port,  in  any  ship  or  vessel  belonging  to  a  citizen  or 
inhabitant  of  the  United  States,  unless  the  master  shall  have  on 
board  a  manifest  in  writing,  signed  by  him.  The  act  goes  on  to 
prescribe  with  great  particularity  what  the  manifest  must  con- 
tain, concluding  the  enumeration  with  the  words,  <<  together  with 
an  account  of  the  remaining  sea  stores,  if  any."  By  the  twenty* 
fourth  section  of  the  same  act,  goods  not  included  in  the  mani- 
fest are  declared  to  be  forfeited;  but  this  section  has  no  bearing 
OD  the  case  before  the  court,  as  the  articles  now  in  question  are 
not  informed  against  as  goods  not  included  in  the  manifest,  but 
as  sea  stores  not  reported. 

This  prosecution  is  founded  on  the  forty-fifth  section  of  the 
law,  which  enacts,  <<that  in  order  to  ascertain  what  articles 
ought  to  be  exempt  from  duty,  as  the  sea  stores  of  a  ship  or 
vessel,  the  master  shall  particularly  specify  the  said  articles,  in 
the  report  or  manifest  to  be  by  him  made,  designating  them  as 
the  sea  stores  of  i^ch  ship  or  vessel :''  and  he  is  to  declare  on 
oath  that  they  are  <<  truly  such  and  are  not  intended  by  way  of 
merchandise  or  for  sale."  If  the  quantities  are  excessive,  the  col- 
lector is  to  estimate  the  amount  of  the  duty  on  the  excess,  which 
ahall  be  forthwith  paid  by  the  master.  The  act  then  proceeds, 
^  and  if  any  other  or  greater  quantity  of  articles  are  found  on 
board  such  ship  or  vessel,  as  sea  stores,  than  are  specified  in 
such  entry,  or  if  any  of  the  said  articles  shall  be  landed  without 
a  permit,  all  such  articles  as  are  not  included,  as  aforesaid,  in 
the  report  or  manifest,  shall  be  forfeited,  and  may  be  seized." 
It  is  under  the  enactments  of  this  section  that  the  present  prose- 
cution has  been  instituted.  It  relates  to  the  sea  stores  of  the 
ship,  and  provides  for  two  cases:  1st,  When  the  stores  are  duly 
reported  in  the  manifest,  but  it  shall  appear  that  the  quantities 
are  excessive;  and  in  that  case  the  duties  are  to  be  estimated  on 
the  excess,  and  paid  by  the  master.  2d,  When  articles  are 
found  on  board  the  vessel,  as  sea  stores,  which  are  not  included 
in  the  manifest,  all  such  articles  are  forfeited;  and  it  is  on  this 
ground  that  the  United  States  claim  the  forfeiture  of  the  articles 
in  question.    They  were  certainly  found  on  board  of  the  ship. 
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after  the  report  and  manifest  were  made  to  the  custom  house, 
and  they  are  not  included  in  that  report  If,  then,  they  are  set 
stores  within  the  meaning  and  intention  of  the  act  of  congress, 
the  law  has  been  violated  and  the  articles  are  forfeited. 

The  same  question  arose  in  the  case  of  an  information  against 
a  cable,  tried  and  decided  a  short  time  since,  in  this  court.    That 
trial  was  by  a  jury,  the  seizure  having  been  made  on  land:  this 
is  by  the  court,  the  seizure  having  been  made  on  board  of  the 
vessel.    It  was  my  opinion  in  the  former  case,  and  the  verdict 
was  in  conformity  with  it,  that  articles  purchased  for  the  ship, 
to  be  used  as  part  of  her  tackle  and  apparel^  as  part  of  her  equip- 
ment, for  her  navigation,  cannot  be  considered  as  her  sea  stores, 
sometimes  designated  as  the  <<  vessel  and  cabin  stores;"  but  that 
these  stores  mean  the  provisions  taken  on  board  for  the  use  of 
the  passengers  and  crew,  and  not  such  articles  as  the  anchon, 
cables,  spars  and  cordage  of  the  ship.    I  will  not  now  repeat 
the  reasons  given  for  this  opinion  in  the  charge  to  the  jurj; 
I  have  carefully  reviewed  it,  and  find  no  cause  to  change  it   I 
therefore,  think  that  the  articles  mentioned  in  the  present  in- 
formation were  not  a  part  of  the  sea  stores  of  the  Eliza;  that 
the  master  was  not  bound  to  report  them  in  his  manifest  a« 
such;  and,'  consequently,  that  the  prosecution  against  them  a« 
such  cannot  be  supported. 

A  question  has  been  agitated  in  the  argument  of  this  case, 
on  which  I  do  not  find  it  necessary  to  give  any  opinion;  that 
is,  whether  a  ship  of  the  United  States  may  take  on  board,  it  a 
foreign  port,  any  quantity  of  articles,  such  as  cordage,  for  the 
use  of  the  ship,.beyond  what  she  can  require  for  the  immediate 
voyage  she  is  about  to  proceed  on,  and  may  lay  in  a  supply  of 
such  articles  for  as  many  subsequent  voyages  as  the  master  or 
owners  may  think  proper.  The  quantity  cannot  change  their 
character,  and  turn  them  into  sea  stores;  if  unauthorised,  they 
ought  to  be  proceeded  against  as  cargo  or  merchandise;  but 
whether  justly  or  not  I  do  not  intimate  an  opinion. 

In  the  present  case  I  have  no  doubt  that  the  articles  in  ques* 
tion  were  truly  purchased  for  the  use  of  the  ship;  the  objection 
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is  to  the  quantity.  As  to  the  ravens^  duck  and  the  sail  cloth, 
the  evidence  is  satisfactory,  I  belieye  uncontradicted,  that  the 
quantities  were  not  more  than  such  a  vessel,  by  ordinary  usage, 
would  take  for  her  voyage  home.  As  to  the  twenty-three  coils 
of  cordage,  there  is  more  doubt  about  the  necessary  quantity  in 
relation  to  that  voyage;  but  they  were  truly  intended  for  the 
ship  when  purchased,  and  actually  used  on  board  of  her,  part 
in  coming  home,  and  the  rest  in  fitting  her  out  for  her  next 
voyage,  or  during  that  voyage. 

I  mention  these  things  to  remove  any  impression  of  a  fraud- 
ulent or  illegal  design  on  the  part  of  the  master  of  this  ship,  in 
omitting  to  report  these  articles  in  his  manifest;  and  not  because 
they  are  of  any  importance  to  the  principle  on  which  the  caso 
is  decided. 

Dscns.  That  the  information  be  dismissed  and  the  goods 
restored  to  the  claimants. 
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V. 

TwENTT-SIOHT  PACKAGES  OF  PXNS,  ImK)RTSD  IN  THE  ShI? 

MOVONOAHELA. 

1.  Hie  tiBdant  of  a  party  mtemted,  taken  withoot  erou  ewninatian,  m  con- 
peteot  evidence  on  a  motion  for  an  order  on  the  opposite  partj,  to  pradoee 
books  and  wrilinga*  onder  the  pronaione  of  the  act  of  24th  Septenber,  1789. 

9.  A  court  of  chancery,  on  a  bill  of  disooveiy,  will  not  compel  %  party  to  prO' 
dace  eTidenoe  which  would  rabject  him  to  a  forfeiture. 

3.  A  proceeding  in  rem  it  not  within  the  proTiaiona  of  the  act  of  S4th  Septeai- 
her,  1789,  which  anthoriae  an  order  to  prodooe  books  and  writiogs,  on  tht 
trial  of  actions  at  law. 

4.  Where  an  information  has  been  filed  nnder  the  proTisions  of  the  act  of  S6lh 
May,  1890,  agaipst  articles  alleged  to  be  fiJsely  charged  in  an  invoice,  the 
oourt  will  not  grant  an  order  on  the  claimant  to  prodooe  the  invoice  on  tbe 
trial  of  the  cause. 

5.  To  subject  goods  to  forfeiture  for  a  folse  valnation  in  an  invoice,  it  most  bait 
been  prodaoed  at  the  custom  bouse  for  the  porpoees  of  an  entry. 

€.  To  make  up  a  false  invoice  at  the  place  of  exportation,  with  intent  to  de&aod 
the  revenue,  is  not  an  offence  against  the  law,  until  followed  up  by  an  actnil 
attempt  to  use  it  for  the  porpoees  of  an  entiy. 

7.  The  sole  object  of  the  laws  of  impost  is  the  oollectioii  of  ths  duties ;  thsy  an 
not  intended  for  the  punishment  of  crimes. 

On  the  17th  December,  1831,  an  information  was  filed  by  the 
attorney  of  the  United  States,  against  twenty-eight  packages 
of  pins  imported  in  the  ship  Monongahela,  from  Liverpool, 
which  were  alleged  to  be  forfeited^  on  the  ground,  that  <the 
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ioToiee  thereof  was  made  up  with  iotent  to  evade  and  defraud 
the  reveuue/  contrary  to  the  proyisions  of  the  act  of  eongreaa 
of  the  98th  May,  1830,  relative  to  goods  subject  to  ad  valorem 
duty.     Pamphlet  Laws  of  1830,  p.  105. 

On  the  17th  January,  1838,  William  C.  Cardwell  and  John 
Potter,  for  and  on  behalf  of  Kirby  Beard  and  Eirby,  of  Lon- 
don,  filed  acclaim  to  the  goods  in  question.  They  also  denied 
the  allegation  that  any  invoice  thereof  was  made  up  with  in« 
tent  to  defraud  the  United  States;  and  submitted,  that  as  no 
entry  of  the  goods  had  been  made,  they  were  not  liable  to  for- 
feiture, even  if  that  allegation  were  true. 

To  this  claim  and  answer  a  general  replication  was  filed  on 
behalf  of  the  United  States. 

On  the  88th  May,  1838,  the  attorney  of  the  United  States 
applied  to  the  court  for  ''an  order  on  the  claimants  and  their 
agents,  to  produce,  at  the  trial  of  the  above  cause,  the  original 
invoice  of  the  goods,  wares,  and  merchandise,  mentioned  in 
the  information;  and,  on  the  non-production  thereof,  that  judg- 
ment be  rendered  in  frvour  of  the  United  States  of  America." 
At  the  same  time  an  affidavit  of  James  N.  Barker,  collector  of 
the  port  of  Philadelphia,  was  filed,  to  the  following  effect: 
**  That  the  original  invoice  in  question  was,  as  the  deponent 
believed,  in  the  possession  or  power  of  Messrs.  Cardwell  and 
Potter,  the  agents  of  the  claimants;  that  Mr.  John  Potter,  one 
of  that  firm,  declared  to  the  deponent,  in  the  month  of  Decem- 
ber, 1831,  that  he  had  received  it  and  exhibited  it  to  his  coun- 
sel, and  that  it  was  then  in  his  possession  or  power;  that  Messrs. 
Cardwell  and  Potter  had  been  requested  to  produce  it  at  the 
custom  house,  which  they  refused  to  do;  and  that  it  contained 
evidence  pertinent  to  the  issue  joined  in  the  case.''  1  Story's 
Laws,  59.    Geyger  v.  Geyger,  8  Dallas,  338. 

On  the  8d  June,  1838,  this  application  was  opposed  by 
Scott,  on  behalf  of  the  claimants,  and  supported  by  Gilpin^ 
District  Attorney,  on  behalf  of  the  United  States. 

SooTT,  for  the  claimants, 

proceeding  is  novel  in  its  character;  such  an  order  as 
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that  DOW  aaked  for  hta  never  been  made  in  a  penal  case;  the 
object  is  to  obtain  from  the  claimants,  eridence  neceasaiy  to 
sustain  the  eondemnation  of  their  own  property.  The  af^li* 
cation  is  founded  on  the  fifteenth  section  of  the  act  of  J4th 
September,  1789;  but  that  refers  only  to  actions  at  law; 
it  extends  only  to  books  and  writings  in  which  the  parties 
are  interested ;  it  looks  to  a  person  as  the  defendant;  it  extends 
only  to  cases  within  the  similar  rule  of  chancery  proceeding; 
and  it  must  be  preceded  by  adequate  notice.  The  present  ease 
is  defective  in  all  these  respects.  1.  This  is  not  an  aetion  at 
law,  for  that  term  is  confined  to  proceedings  according  to  the 
forms  of  the  common  law,  where  there  is  a  party  to  act  and  to 
be  acted  on;  it  does  not  embrace  suits  of  equity,  admiralty,  or 
maritime  jurisdiction.  2.  An  invoice  is  not  such  a  written 
instrument  as  is  meant  by  ^  books  and  writings ;"  a  bill  of  dis* 
covery  only  lies  for  papers  to  which  both  of  the  parties  have  a 
primft  facie  right,  or  which  relate  to  a  title  of  lands  in  diqiote. 
9.  The  act  of  congress  expressly  authorises  a  judgment  against 
a  person,  the  plaintiff  or  defendant,  if  the  ordo:  is  disobeyed; 
here  there  is  no  plaintiff  or  defendant,  it  is  an  information  filed 
by  a  public  officer  against  a  thing ;  there  can  be  no  judgment, 
it  must  be  a  decree  as  to  the  property.  4.  The  ordinary  rales 
of  proceeding  in  chancery  would  not  compel  the  production  of 
such  a  paper;  they  never  oblige  s  man  to  betray  himself^  or  to 
disclose  what  will  subject  him  to  a  penalty.  This  proceeding 
is  in  fact  penal,  and  to  extract  papers  from  the  party  accused,  is 
to  make  him  a  witoess  against  himseUl  5.  In  requiring  a  pre> 
liminary  motion  and  due  notice,  the  act  means  something 
more  than  an  ex  parte  affidavit;  here  too  it  is  that  of  the  col- 
lector, a  party  interested  in  the  condemnation,  and  entitled  to 
part  of  the  proceeds;  this  is  not  sufficient  3  Blackstone's  Com* 
1 15.  1  Bacon's  Abr.  46.  Coke  Litt  2S9.  2  Fonblanque'a 
Eq.  464.  491.  Harrison  v.  Southoote,  1  Atkyns,  53&  Bird 
V.  Hardwicke,  1  Vernon,  109.  Harris  v.  Lewis,  Wharton's 
Dig.  631.  Constitotion  U.  S.  Amend.  Art  v.  Hylton  v. 
Brown,  1  Washington,  dOO«    Bas  v.  Steele,  3  Washington, 
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386.    Bofe  t.  King,  5  Serg.  &  Raw.  245.    Wright  v.  Cnuie» 
ldSerg.&Raw.  450. 

GiLFiK,  for  the  United  States. 

This  is  a  case  dearly  within  the  spirit  of  the  act  Cardwell 
and  Potter  became  possessed  of  this  paper  as  agents;  they 
were  bound  by  law  to  produce  it  at  the  custom  house  in 
fifteen  days  after  the  vessel  arrived;  it  was  sent  to  them  for 
that  purpose;  they  refuse  to  do  so,  although  they  acknowledge 
they  have  it,  and  give  no  reason  £6r  the  refusal.  This  is  an 
action  at  law;  it  is  not  and  could  not  be  brought  under  the 
admiralty  jurisdiction  of  the  courts  for  the  seizure  was  on 
land;  in  form  it  is  similar  to  the  proceeding?  in  the  English 
exchequer  which  is  a  common  law  court;  it  is  commenced  by 
information  which  is  an  old  mode  adopted  in  suits  at  law; 
there  is  an  issue  to  the  country  on  a  matter  of  fact;  and  there 
must  be  a  verdict  of  a  jury;  besides,  this  court  is  bound  to 
administer  the  common  law  remedy  where  there  is  one,  that 
iSf  to  adopt  the  common  law  forms,  the  action  at  law,  as  it  does 
in  this  instance.  This  invoice  is  certainly  within  the  letter  of 
the  act,  for  it  is  ^  a  writing,  containing  evidence  pertinent  to 
the  issue.''  Nor  is  there  any  difficulty  in  the  court  rendering 
a  judgment  against  the  parties,  who  are  the  United  States  and 
the  claimant;  judgment  of  non-suit  can  be  entered  against  the 
former,  and  of  default  against  the  latter;  and  though  the  right 
of  property  is  determined  thereby,  it  is  not  more  so  than  in 
actions  of  detinue  or  replevin;  the  first  stage  of  proceeding  is 
in  rem,  but  when  the  claimant  appears  and  issue  is  joined,  the 
suit  continues  between  the  parties;  the  property  may  be  de* 
livered  to  the  claimant  on  bond  as  in  replevin.  It  cannot  be 
•aid  that  the  production  of  this  paper  will  criminate  the  claim- 
ants, or  that  it  is  such  a  one  a?  is  prohibited  by  the  rules  of 
chancery,  for  the  claimant  must  suffer  on  account  of  a  fraudu- 
lent intention;  the  invoice  does  no  show  this,  but  merely  the 
fact  of  valuation,  it  does  not  show  whether  it  is  too  high  or 
too  low,  whether  it  is  made  intentionally  or  accidentally 
wrong;  the  cases  cited,  are  where  the  fact  disclosed,  of  itself 
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mibjected  the  party  to  a  penalty.  Besides  this  paper  is  unlaw- 
fally  in  possession  of  the  elaimants,  it  belongs  to  the  United 
States;  and  this  precludes  them  from  setting  up  any  ground  of 
privilege;  it  is  exactly  a  case  where  chancery  would  interpose. 
The  notice  and  proof  given  are  sufficient  to  found  the  order 
upon;  if  possession  is  denied,  then  farther  proof  may  be  re* 
quired;  the  affidavit  of  the  collector  is  no  more  ex  parte  than 
the  bill  of  a  complainant  in  chancery,  under  his  own  oath.  The 
eases  cited  for  the  claimants  establish  the  sufficiency  of  the 
affidavit  in  this  stage  of  the  proceeding.  1  Story's  Laws,  56. 
The  Sarah,  8  Wheaton,  394.  Reniger  v.  Fogossa,  Plowden,  1. 
Weaver  v.  Meath,  2  Vezey,  108.  Finch  v.  Finch,  2  Veaey, 
492. 

Judge  HoPKiNSON  delivered  the  following  opinion: 
The  question  to  be  decided  in  this  case  is  one  of  entire  no- 
velty, and  considerable  importance.  It  arises  on  the  construc- 
tion of  the  fifteenth  section  o(  the  act  of  congress  of  the  24th 
September,  1789,  <<to  establish  the  judicial  courts  of  the  United 
States.''  Neither  the  counsel  at  the  bar,  nor  the  inquiries  I 
haye  made  since  the  argument,  have  been  able  to  disoova*  any 
judicial  decision  or  practice,  which  affords  us  any  aid  in  detei^ 
mining  the  question. 

The  case  is  this.  An  information  has  been  filed  against  certain 
pins  and  needles,  imported  into  the  United  States  from  Eng- 
land, and  it  is  charged  that  they  have  become  forfeited  to  the 
United  States,  by  reason  of  a  false  valuation  in  an  invoice,  made 
up  with  an  intent  to  defraud  the  revenue  of  the  United  States.  A 
claim  has  been  put  in  by  Cardwell  and  Potter  as  agents  for  Kirby 
Beard  and  Kirby,  the  exporting  house  in  England,  and  the  cause 
is  in  order  for  trial.  The  invoice,  alleged  to  contain  the  &lse 
valuation,  has  never  been  produced  at  the  custom  house,  and, 
of  course,  no  entry  of  the  goods  has  been  or  can  be  made,  while 
it  is  withheld.  The  District  Attorney,  nevertheless,  proceeds 
for  the  forfeiture,  under  the  fourth  section  of  the  act  of  28th 
May,  1830,  by  which  it  is  enacted  that  ^  if  any  package  or  in- 
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Toice  be  made  up  with  intent,  by  a  falae  valuation,  to  evade  or 
defraud  the  revenue,  the  same  shall  be  forfeited/'  On  the  trial 
of  the  issue  under  this  information,  the  production  of  the  invoiee 
all^^ed  to  be  Use,  will  be  required ;  and  jn  order  to  obtain  it, 
the  District  Attorney  has  taken  a  <<  rule  on  the  claimants  to 
show  cause,  why  an  order  should  not  be  made  on  them  and  their 
agents  to  produce,  at  the  trial  of  the  cause,  the  original  invoice 
of  the  goods  mentioned  in  the  information;  and  on  the  non- 
production  thereof,  that  judgment  be  rendered  in  favour  of  the 
United  States.''  This  order  is  claimed  of  the  court,  under  the 
fifteenth  section  of  the  act  of  S4th  September,  1789,  above  re- 
ferred to. 

As  a  ground  for  this  motion,  the  District  Attorney  filed,  in 
the  first  instance,  the  following  affidavit:  ^  James  N.  Barker, 
collector  of  the  port  of  Philadelphia,  being  duly  sworn  accord- 
ing to  law,  deposes  and  says,  that  the  original  invoice  of  the 
twenty*eight  cases  of  pins  and  one  case  of  needles  mentioned  in 
this  information,  is,  as  this  deponent  believes,  in  the  possession 
and  power  of  Messrs.  Gardwell  and  Potter,  the  agents  of  the 
elaimants;  that  Mr.  John  Potter,  one  of  the  said  firm  of  Card- 
well  and  Potter,  declared  to  this  deponent,  in  the  month  of  De- 
eember,  1831,  that  he  had  received  the  said  invoice,  and  ex- 
hibited the  sune  to  his  counsel,  and  that  it  was  then  in  his 
possession  and  power;  that  the  said  Messrs.  Cardwell  and  Potter 
have  been  requested  to  produce  the  same  invoice  at  the  custom 
house  of  this  port,  but  have  refused  so  to  do;  and  that  the  same 
does,  as  this  deponent  verily  believes,  contain  evidence  perti- 
nent to  the  issue  formed  in  this  case." 

An  objection  was  made  to  the  sufficiency  of  this  proof,  inas- 
much as  the  deponent  is  a  party  interested  in  the  condemnation 
of  the  goods,  being  entitled  to  a  certain  portion  of  the  forfeiture. 
1  had  no  doubt,  in  looking  at  the  authorities,  that  there  was  no- 
thing in  the  objection ;  that  the  affidavit  of  the  party  is  competent 
for  this  purpose ;  and  that  the  affidavit  may  be  taken  ex  parte 
without  a  cross-examination.  Such  has  been  the  practice  of  the 
State  courts, as  well  as  of  this  court;  and  as  the  party  on  whom 
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the  call  is  made,  may  extricate  hioiaelf  from  the  difficulty  by 
making  oath  that  he  has  not  the  pap^v  required  of  him,  he 
not  complain* 

The  ground  being  thus  laid  by  the  United  States,  by 
able  proof  of  the  possession  of  the  papers  by  the  claimants,  and 
of  their  contents,  to  show  that  they  are  pertinent  to  the  issue, 
the  question  comes  up,  which  has  been  argued  at  the  bar,  to 
wit :  whether  the  case  is  comprehended  within  the  terms  and 
meaning  of  the  fifteenth  section  of  the  act  of  24th  September, 
1789.  As  the  decision  of  the  question  must  turn  on  the  Ian* 
guage  and  intention  of  the  whole  section,  every  word  must  be 
carefully  attended  to.  The  section  is  as  follows :  **  That  all  the 
said  courts  of  the  United  States  shall  have  power,  in  the  trial  of 
actions  at  law,  on  motion  and  due  notice  thereof  being  given,  to 
require  the  parties  to  produce  books  or  writings  in  their  pos* 
session  or  pow^,  which  contain  evidence  pertinent  to  the  issue, 
in  cases  and  under  circumstances  where  they  mi^t  be  eom« 
pelled  to  produce  the  same,  by  the  ordinary  rules  of  proceeding 
in  chancery;  and  if  a  plaintiff  shall  fail  to  comply  with  sudi 
order  to  produce  books  or  writings,  it  shall  be  lawful  for  the 
courts,  respectively,  on  motion,  to  give  the  like  judgment  fer 
the  defendant,  as  in  cases  of  nonsuit;  and  if  a  defendant  shall 
fail  to  comply  with  such  order  to  produce  books  and  writings, 
it  shall  be  lawful  for  the  courts,  respectively,  on  motion,  as 
aforesaid,  to  give  judgment  against  him  or  her  by  defiiulf 

Several  of  the  phrases  of  the  act  have  been  commented  upon, 
with  great  minuteness,  to  show  that  its  provisions  cannot  be 
applied  to  a  prosecution  for  a  penalty  or  forfeiture;  and  a  strict 
construction  is  demanded,  because  the  enactments  are  hi^y 
penal.  I  do  not  find  it  to  be  necessvy  to  notice  all  the  criti* 
oisms  that  have  been  made  on  the  language  of  the  law.  There 
are  some  broad  lines  of  description  sufficiently  definite,  in  my 
opinion,  to  direct  us  to  the  decision  of  the  case.  The  couits  of 
the  United  States  have  a  power  given  to  them,  to  require  par- 
ties to  produce  books  and  writings  in  their  poasesnon  or  power, 
which  contain  evidence  pertinent  to  the  issue,  **  in  cases  and 
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under  circumstancefl  where  they  might  be  compelled  to  produde 
the  same  by  the  ordinary  rules  of  proceeding  in  chancery/' 
Is  this  such  a  ease?  Would  a  court  of  chancery,  on  a  bill  of 
diseoTery,  compel  a  party  to  produce  evidence  which  would 
subject  him  to  a  forfeiture  ?  I  think  not  No  such  order  has 
been  shown  by  a  court  of  equity;  and  the  authorities  that  have 
been  referred  to,  hold  a  different  doctrine. 

In  Fonblanque's  Treatise  on  Equity,  (p.  495,)  speaking  of 
the  objects  of  a  court  of  equity,  in  enforcing  discovery,  it  is 
said;  ^  It  may  also  happen  that  the  situation  of  the  defendant 
may  render  it  improper  for  the  court  to  enforce  a  discovery,  as 
when  the  discovery  might  subject  the  defendant  to  pains  and 
penalties,  or  to  a  forfeiture,  or  to  something  in  the  nature  of  a 
forfeiture.''  A  reference  is  made  to  Mitford's  Treatise  on 
Equity,  for  a  clear  and  comprehensive  view  of  the  same  sub- 
ject 

In  the  ease  of  Harrison  v.  Southcote,  (1  Atkyns,  62S,)  the 
bill  sought  for  a  discovery  of  the  defendant,  whether  S. 
was  not  a  person  professing  the  popish  religion,  before  he  con- 
veyed the  freehold  and  copyhold  estates  to  the  defendant,  as  a 
purchaser  thereo£  The  Lord  Chancellor  (p.  538)  says,  <<  it  is 
not  pretended  that  the  defendant  is  a  papist  himself,  therefore 
DO  penalty  could  iaii  upon  him  on  that  account:  but  yet  he  in- 
sists, if  he  should  discover  the  person,  under  whom  he  bought, 
was  a  papist,  it  would  defeat  his  title.  To  be  sure,  in  general, 
by  the  determination  in  the  case  of  Smith  v.  Read,  it  is  settled, 
where  there  is  a  plea  of  a  title  derived,  voluntarily  or  by  a 
devise,  from  a  papist,  and  not  suggested  to  be  a  colourable  trust, 
that  by  reason  of  the  penal  law,  which  would  attach  upon  him, 
from  the  incapacity  of  the  devisor  to  devise,  the  defendant 
shall  not  be  compelled  to  discover,  whether  the  person,  under 
whom  he  claims,  is  a  papist''  The  Chancellor  goes  on  to  say; 
<<  The  rule  of  law  is  that  a  man  shall  not  be  obliged  to  discover 
what  may  subject  him  to  a  penalty,  not  what  must  only." 
Although  it  should  not  appear  with  certainty  whether  the  dis- 
covery would  create  a  forfeiture,  yet  if  it  eventually  may  do 
40 
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■o,  it  18  sufficient  to  protect  the  party  from  a  diacevery.  Thus 
it  would  seem  that  the  penal  conaequencea,  which  may  611  upon 
the  claimanta,  by  the  production  of  the  invoice  called  for  by 
the  United  States,  make  it  a  ease  not  within  the  proyistons  of 
the  act  of  congress. 

There  is  another  part  of  the  act,  which  describes  the  kind 
of  suit  or  action,  to  which  the  law  was  intended  to  be  applied, 
and  brings  us  to  the  question  whether  a  proceeding  in  rem  is 
within  its  provisions.    I  mean  a  proceeding  merely  and  ex- 
clusively in  rem  throughout,  and  not  when  parties  come  in 
after  its  commencement,  after  which  the  suit  is  no  longer  alto- 
gether in  rem.    The  act  directs,  that  *^  if  a  defendant  shall  fril 
to  comply  with  such  order  to  produce  books  and  writings,  it 
•hall  be  lawful  for  the  courts,  respectively,  on  motion  as  afore- 
said, to  give  judgment  against  him  or  her  by  default''    This 
part  of  the  law  clearly  looks  to  a  person  as  defendant,  against 
whom  a  judgment  by  default  may  be  given,  and  may  be  en- 
forced by  execution.    Can  any  such  judgment,  in  form  or 
effect,  be  rendered  in  a  case  like  that  before  us  ?   The  United 
States  assert  that  the  goods  mentioned  in  the  information  have 
been  forfeited  for  the  causes  therein  set  forth,  and  have  there- 
by become  the  property  of  the  United  States.    Certain  persons 
come  in  and  deny  the  forfeiture,  and  claim  the  goods  as  their 
property.     But  they  are  not  substituted  as  defendants  in  the 
cause.     It  stands,  in  this  respect,  as  it  did  before  the  claim  was 
put  in.  The  goods  are  brought  under  the  authority  and  control 
of  the  court,  and  two  parties  appear  to  claim  them,  and  the 
judgment  of  the  court  is  to  decide  to  which  of  the  claimants 
they  rightfully  belong.    The  action  or  proceeding  of  both  is 
upon  and  against  the  goods  in  the  custody  of  the  court,  and 
there  is,  legally  apeaking,  no  party  defendant  in  the  case.    If 
the  issue  be  decided  in  favour  of  the  United  States  by  the 
verdict  of  a  jury,  or  by  a  judgment  for  default  of  any  appear- 
ance or  adverse  claim,  what  is  that  judgment  ?  Simply  that  the 
goods  are  forfeited  for  the  causes  set  out,  and  are  accordingly 
condemned;  and  the  consequence  is  that  they  are  ordered  to 
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be  sold,  and  the  proceeds  to  be  distributed  according  to  law. 
AU  these  proceedings  are  exdasively against  the  property,  the 
thing,  and  not  against  any  person  or  party  defendant  whatever. 
If  I  were  to  grant  the  order  moved  for,  and  the  cJairoants  on 
the  trial  should  refuse  to  obey  it,  how  could  I  follow  the  direc* 
tions  of  the  act;  how  inflict  the  penalty  appointed  for  the  de- 
fault ?  Where  is  the  defendant  against  whom  I  could  render 
the  judgment  required  ?  Could  I  forfeit  and  condemn  the 
goods?  The  act  gives  me  no  such  authority.  Such  a  judg- 
ment might  act  upon  the  rights  and  property  of  innocent  per- 
sons, not  before  the  court;  for  the  claimants  may,  in  -truth,  have 
DO  property  in  the  goods,  they  may  belong  to  other  persons* 

If  then  the  claimants  may  be  considered  as  a  party  defendant 
in  this  cause,  they  are  protected  from  the  order  prayed  for  by 
the  chancery  principles  referred  to:  and  if  they  cannot  be  con- 
sidered as  defendants,  they  are  not  within  the  provision  of  the 
act  of  congress. 

The  motion  of  the  District  Attorney  is  denied ;  but  he  may 
give  his  notice  to  produce  the  papers  he  wants,  and  if  they  are 
not  produced  or  accounted  for,  he  will  have  the  advantage  of 
the  refiisal  or  neglect  before  the  jury,  independent  of  the  pro- 
Tieions  and  remedies  of  the  act  of  congress. 


On  the  10th  January,  1833,  the  case  came  on  for  trial.  The 
evidence,  on  the  part  of  the  United  States,  consisted  of  the  ori- 
ginal rqwrt  and  manifest  of  the  eargo  of  the  Monongahela,  de- 
Urered  to  the  collector  at  Philadelphia  on  the  9th  November, 
1830,  wherein  the  packages  mentioned  in  the  information  were 
desd^ybed  as  consigned  to  Cardwell  and  Potter;  of  a  permit  on 
the  27th  November  to  land  those  packages  (not  being  claimed) 
and  take  them  to  the  custom  house;  and  of  a  bill  of  the  inspector 
on  the  same  day,  showing  they  had  been  accordingly  landed 
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and  taken  there.  WitDesBea  wane  also  called  to  prove  that  the 
packages  had  remained  in  store  ever  since,  in  the  place  appro- 
priated to  unclaimed  goods;  that  no  invoice  thereof  had  been 
produced,  or  entry  of  them  made  at  the  custom  house ;  that  a 
formal  notice  had  been  served  on  the  attorney  of  the  claimants 
on  the  Slst  December,  1832,  to  produce  at  thb  trial  the  original 
invoice,  which  was  not  done.  It  was  then  testified,  on  behalf 
of  the  United  States,  by  Edward  Ewing,  an  assistant  appraiser, 
that  John  Potter,  one  of  the  firm  of  Card  well  and  Potter,  bj  whom 
the  claim  was  made  in  this  case,  on  behalf  of  Kirby  Beard  and 
Kirby,  had- expressly  declared,  that  he  had  the  invoice  in  ques- 
tion, but  would  not  produce  it ;  that  the  value  of  the  pins^  as 
stated  in  the  invoice,  was  similar  to  that  stated  in  the  invoice  of 
the  pins  imported  in  the  Alleghany,  which  were  forfeited  for  a 
false  valuation ;  and  that  these  packages  were  of  the  same  qua- 
lity as  those.  It  was  also  proved,  that  a  subpmna  duces  tecum 
had  been  duly  served  on  John  Potter,  requiring  him  to  attend 
at  this  trial  and  bring  the  invoice  with  him ;  but  he  made  de- 
fault and  never  appeared.  It  was  admitted,  on  the  part  of  the 
United  States,  that  they  had  no  evidence  of  any  other  invoice 
of  the  goods  in  question,  nor  of  the  production  of  any  invoice 
at  the  custom  house,  nor  of  any  entry  of  the  goods  having  been 
made  or  ofiered  to  be  made.  The  claimants  ofiered  no  evidence 
whatever  on  their  part. 

The  case  was  argued  by  Gilpin,  District  Attorney,  for  the 
United  States,  in  support  of  the  information,  and  by  Scott  and 
J.  R.  Inoehsoll  for  the  claimants. 

Gilpin  for  the  United  States. 

The  consignors  of  these  goods  committed  the  violation  of  the 
law  in  sending  a  false  invoice  with  them,  and  they  must  tike 
the  consequences  of  that  act  When  goods,  subject  to  ad  valo- 
rem duty,  are  imported,  if  they  are  accompanied  with  an  invoice 
fraudulently  made  up,  the  forfeiture  accrues.  On  this  nrindnie 
the  revenue  laws  have  been  founded,  from  the  beginning  of  the 
government;  they  consider  the  invoice  as  a  necessary  title  deed, 
as  it  were,  of  all  goods,  and  have  uniformly  guarded  its  correct- 
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new,  and  punished  its  falsification.  Independently  of  any  entry, 
the  invoice  is  made  the  subject  of  numerous  provisions)  in  al- 
most every  revenue  law  from  1789  to  the  present  time.  When* 
ever  goods  are  imported  into  the  United  States,  they  are  to 
have  a  true  invoice,  and,  if  it  is  wanting,  satisfactory  reasons 
must  be  given  by  the  importer  before  he  makes  his  entry*  The 
act  of  1st  March,  18i33,  is  the  most  elaborate  and  complete  law 
relative  to  ad  valorem  goods;  it  is  the  result  of  much  experi* 
ment;  the  thirteenth  section,  which  provides  the  penalties  for 
fraudulent  invoices,  looks  simply  to  the  importation,  not  to  the 
entry ;  if  the  goods  are  imported,  and  the  invoice  tliat  accom- 
panies them  be  false,  then  fifty  per  cent  is  added  to  their  ap- 
praised value,  to  be  paid  as  a  penalty.  The  act  of  28th  May, 
1830,  is  supplementary  to  this;  it  changes  the  penalty  to  for- 
feiture; it  refers  to  goods  imported,  and  subjects  any  package 
of  such  goods,  made  up  with  intent  to  evade  the  revenue,  to 
forfeiture ;  it  is  the  fraudulent  making  up  of  the  package  and 
the  importation,  not  the  entry,  which  constitute  the  offence. 
3  Story's  Laws,  1887.  Pamphlet  Laws  of  1880,  p.  105.  The 
Robert  Edwards,  6  Wheaton,  188.  The  Schooner  Boston,  1 
Gallison,  239.  United  States  v.  Lindsey,  1  Gallison,  365. 
Perots  V.  United  States,  1  Peters  C.  C.  Rep.  256.  United 
States  V.  Lyman^  1  Mason,  482. 

Here  then  the  making  up  and  existence  of  the  invoice ;  its 
similarity  to  one  ascertained  to  be  fraudulent;  the  similarity  of 
the  goods  mentioned  in  it  to  those  already  forfeited,  are  all 
proved ;  the  possession  by  the  agents  of  the  claimants  and  their 
refusal  to  produce  the  invoice  are  also  proved,  and  afibrd  a  legal 
presumption  that  its  contents  are  as  asserted ;  finally,  the  im- 
portation of  the  goods  is  fully  proved.  These  facts  bring  the 
ease  within  the  law,  whether  or  not  an  entry  was  made  or  of- 
fered to  be  made. 

Scott  and  J.  R  Inobhsoll  for  the  claimants. 

The  act  of  28th  May,  1830,  is  intended  to  punish  a  fraud  on 
the  United  States;  a  mere  undervaluation  does  not  defrsud 
them;  the  gpods  are  in  their  possession  and  they  can  value 
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them  as  they  like ;  but  it  is  preaenting  and  using  a  false  inYoice 
to  mislead  and  deceive  them,  that  is  fraudulent  Here,  judi- 
cially, we  cannot  know  even  that  an  invoice  exists ;  none  has 
been  presented  or  used.  This  act  of  congress  evidently  pre- 
sumes that  the  invoice  exists,  has  been  presented,  and  used  with 
a  fraudulent  design,  when  it  declares  the  forfeiture  shall  accrae. 
In  this  respect  it  is  founded  on  all  the  previous  revenue  acta. 
They  all  require  the  invoice  to  be  produced;  that  requisition  is 
in  full  force ;  in  no  respect  repealed.  It  is  always  to  be  pro- 
duced at  the  time  of  entry  or  the  want  of  it  satisfiictorily  ac- 
counted for.  Without  this  there  can  be  no  entry  and  the  goods 
are  to  be  deposited  in  the  public  stores.  If  suffered  to  remain 
there  nine  months  without  invoice  or  entry,  they  are  to  be  sold, 
the  duties  paid,  and  the  balance  put  into  the  treasury  of  the 
United  States.  The  present  case  is  exactly  such  as  is  contem- 
plated by  this  provision;  ample  time  has  been  given  to  produce 
the  invoice  and  make  the  entry ;  they  are  not  done ;  the  goods 
should  therefore  be  sold.  The  officers  of  the  customs  cannot 
substitute  a  new  mode;  they  cannot  sell  or  forfeit  as  they 
choose ;  the  law  provides  for  the  different  cases,  and  they  must 
ccmiply  with  it  in  each  case;  if  the  goods  are  left  in  their  care, 
without  invoice  or  entry,  they  must  sell  them ;  if  they  are  ac- 
companied with  a  fraudulent  invoice  and  entry,  they  must  seize 
them.  Mere  intention  to  violate  the  law,  unless  followed  by 
an  attempt  to  do  so,  cannot  be  punished;  this  attempt  is  not  the 
making,  but  the  presentation  of  the  invoice;  the  use  of  it  for 
the  fraudulent  purpose.  In  all  cases  of  forfeiture  for  false  in* 
voices,  the  entry  has  been  made  or  attempted,  and  the  invoice 
produced.  1  Story's  Laws,  623,  631.  3  Story's  Laws,  1679, 
1680, 1684,  1881,  1887.  United  States  v.  Riddle,  5  Cranch, 
311.  United  States  v.  Crates  of  Earthenware,  3  Wheaton, 
232.  United  States  v.  Six  Packages  of  Goods,  6  Wheaton^  52a 
United  States  v.  Sixty  Pipes  of  Brandy,  10  Wheaton,  425. 
United  States  v.  Tappan,  11  Wheaton,  419.  Harris  v.  Dennie, 
3  Peters,  304.  United  States  v.  Sixteen  Packages  of  Goods, 
2  Mason,  48,  54.    Tappan  v.  United  States^  2  Mason^  393. 
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United  States  v.  May,  3  Mason,  98.  Howland  y.  Harris,  4 
Mason,  503.  United  States  v.  Ninety-five  Bales  of  Paper,  1 
Paine,  149.  Goodwin  y.  United  States,  2  Washington,  493, 
503.     The  Tiger,  1  Journal  of  Jurisp.  105. 

Judge  HopKiirsoir  delivered  the  following  charge  to  the  jury: 
The  goods  described  in  the  information  were  sent  by  the 
claimants  Messrs.  Kirby  Beard  and  Kirby,  of  London,  to  the 
United  States,  by  the  ship  Mbnongahela,  consigned  to  their 
agents,  Cardwell  and  Potter  of  this  city.  The  ship  arrived  at 
this  port  in  November,  1830,  having  these  goods  on  board. 
No  invoice  of  them  having  been  produced  at  the  custom  house, 
nor  entry  made,  or  offered  to  be  made,  within  the  time  pre* 
seribed  by  law,  the  goods  were  taken  possession  of  by  the 
officers  of  the  customs,  and  deposited  in  the  public  store  house, 
where  they  now  remain. 

It  has  been  testified  by  Mr.  Edward  Ewing,  that  Mr.  Potter, 
one  of  the  consignees,  acknowledged  to  him  in  the  spring  of 
1831,  that  he  had  an  invoice  of  the  pins  imported  by  the  Mon- 
ongahela,  but  that  he  would  not  produce  it  until  the  other  case 
was  decided.  The  other  case  he  alluded  to  was  a  previous  im- 
portation of  pins,  sent  by  the  claimants  to  the  same  consignees, 
by  the  ship  Alleghany,  which  had  been  entered  at  the  custom 
house,  and  were  then  under  seizure  for  an  alleged  fraudulent 
undervaluation  in  the  invoice. 

The  District  Attorney  having  given  due  notice  to  the  counsel 
of  the  claimants  to  produce,  on  this  trial,  the  invoice  mention- 
ed by  the  witness,  was  proceeding  to  prove  its  contents,  when 
an  objection  was  made  on  behalf  of  the  claimants.  It  was,  how- 
ever, eventually  agreed,  by  their  counsel,  that  the  invoice  and  its 
contents  should  be  considered  as  before  the  court  for  the  purposes 
of  argument,  and  that  the  question  should  be  as  toitsadmissibility 
MB  evidence.  The  District  Attorney  admitted  that  he  has  no  evi- 
dence of  any  other  invoice  of  the  goods  mentioned  in  the  infor- 
mation than  that  testified  by  his  witness  Edward  Ewing;  and 
that  he  has  no  evidence  of  Uie  production  of  any  invoice  of  the 
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goods  at  the  custom  house,  for  the  purposes  of  entry,  nor  of 
any  entry  actually  made  of  them.  The  object  of  both  parties  is 
to  obtain  the  opinion  of  the  court  on  a  question  of  law,  which 
if  determined  in  favour  of  the  claimants  must  decide  the  cause 
against  the  United  States,  and  will  save  to  the  court  and  jury 
the  time  and  labour  of  examining  a  great  mass  of  evidence. 

The  question  arises  on  the  construction  of  the  fourth  section 
of  the  act  of  2Sth  May,  1830,  **  for  the  more  effectual  collec- 
tion of  the  impost  duties.'^  By  this  section  it  is  enacted, 
^  that  the  collectors  of  the  customs  shall  cause  at  least  one  pack* 
age  out  of  every  invoice,  and  one  package  at  least  out  of  every 
twenty  packages  of  each  invoice,  and  a  greater  number  should 
he  deem  it  necessary,  of  goods  imported  into  the  respective 
districts,  which  package  or  packages  he  shall  have  first  desig- 
nated on  the  invoice,  to  be  opened  and  examined,  and  if  the 
same  be  found  not  to  correspond  with  the  invoice,  or  to  be 
falsely  charged  in  such  invoice,  the  collector  shall  order,  forth- 
with, all  tlie  goods  contained  in  the  said  entry  to  be  inspected; 
and  if  such  goods  be  subject  to  ad  valorem  duty,  the  same 
shall  be  appraised,  and  if  any  package  shall  be  found  to  con- 
tain any  article  not  described  in  the  invoice,  or  if  such  pack- 
age or  invoice  be  made  up  with  intent,  by  a  false  valuation,  or 
extension,  or  otherwise,  to  evade  or  defraud  the  revenue,  the 
same  shall  be  forfeited" 

On  the  part  of  the  claimants  it  is  contend«»d,  that  the  invoice 
mentioned  in  this  law,  is  an  invoice  which  has  been  produced 
at  the  custom  house,  for  the  entry  of  the  goods:  and  that  when 
no  in\^oice  has  been  there  produced,  nor  any  entry  of  the 
goods  made  or  attempted  to  be  made,  no  forfeiture  accrues,  bat 
the  goods  are  to  be  proceeded  with,  according  to  the  directions 
of  the  revenue  laws,  in  all  cases  where  no  invoice  is  produced 
or  entry  made.  On  the  other  hand  it  is  argued,  on  behalf  of 
the  United  States,  that  the  cases  of  the  non-production  of  an 
invoice,  provided  for  by  the  revenue  laws  are  those  in  which 
no  invoice  exists;  or  has  not  been  sent  with  the  goods  by 
accident  or  mistake^;  but  that  in  this  case  the  invoice  is  proved 
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to  be  in  existence  and  in  the  possession  of  the  agents  of  the 
clainnants;  and  that  if  the  United  States  can  prove  that  this 
invoice  was  made  up  with  intent  to  evade  and  defraud  the 
revenue  of  the  United  States,  the  goods  are  liable  to  forfeiture, 
whether  the  invoice  has  or  has  not  been  produced  at  the  cu8« 
torn  house  for  an  entry.  The  question,  in  short,  is  whether 
the  forfeiture  inflicted  by  the  act  applies'  generally  to  any  and 
every  invoice,  made  up  to  defraud  the  revenue;  or  whether 
the  language  and  true  meaning  of  the  section  embrace  only, 
the  cases  in  which  the  false  invoice  was  actually  produced  at 
the  custom  house,  and  an  entry  made  or  attempted  to  be  made 
by  iL 

This  is  a  case  in  which  a  court  must  be  guarded  to  keep 
within  the  judicial  pale;  and  not  take  a  step  into  the  legislative 
domain,  under  impulses  given  by  the  circumstances  of  the 
case.  We  must  look  closely  and  exclusively  to  what  legisla- 
tion has  done  on  the  subject,  and  be  careful  to  do  no  more. 
The  formation  of  a  system  of  revenue  laws  is,  necessarily,  a 
work  of  progression,  experiment  and  improvement  It  has  to 
provide  for  a  continual  struggle  between  the  law  makers  and 
the  law  breakers;  between  the  officers  of  the  government, 
uriiose  duty  it  is  to  enforce  the  revenue  laws,  and  the  impor- 
ters of  foreign  goods  whose  interest  urges  them  to  invent  ex- 
pedients to  evade  them.  In  such  a  state  of  things,  deficiencies 
will  be  discovered  by  experience,  which  sagacity  could  not 
foresee;  and  new  legislation  will,  from  time  to  time,  be  re- 
quired, to  meet  new  devices  of  evasion.  We  accordingly  see 
Ij^at,  from  the  first  organisation  of  our  government,  congress 
have  been  repeatedly  called  upon  to  modify  and  ameiid  their 
revenue  laws;  to  add  to  the  security  of  the  revenue  by  new 
guards;  to  increase  the  penalties;  to  provide  for  omitted  cases; 
and  to  cure  doubts  and  ambiguities ;  so  as  to  enable  the  courts 
to  reach  and  punish  the  violators  of  the  law.  But  the  courts 
have  never  assumed  the  office  of  supplying  legislative  defects; 
and  a  ludge  should  especially  look  to  the  limitations  of  his 
powers,  when  he  approaches  a  case  of  evil  aspect  and  bad  fiune. 
41 
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The  first  rule  in  the  construction  of  a  statute  is  to  look  to 
the  statute  itself  for  it»  meaning  and  intention:  and,  if  they  be 
found  clearly  and  unequivocally  expressed,  to  go  no  farther. 
If  they  be  not  so,  we  may  turn  to  other  acts  on  the  same  sub- 
ject, and  by  a  full  and  fair  view  of  the  whole,  fix  and  adopt  a 
oonstruction  for  a  doubtful  part  Our  first  duty,  then,  is  to 
examine  the  law  of  28th  May,  1830.  The  information  now 
trying  is  founded  on  it;  it  is  laid  in  the  words  of  the  law,  and 
must  abide  by  the  provisions  of  the  law.  The  first  three  sec- 
tions do  not  bear  upon  the  question  we  are  attending  to.  They 
relate  to  the  appointment  of  appraisers,  and  the  manner  of 
making  appraisements,  without  any  reference  to  the  invoices. 
Our  case  must  be  decided  by  the  enactments  of  the  fourth  sec- 
tion. They  are  as  follows:  ^*  That  the  collectors  of  the  customs 
shall  cause,  at  least,  one  package  out  of  every  invoice,  and  one 
package^  at  least,  out  of  every  twenty  packages  of  each  invoice 
of  goods  imported,  which  package  or  packages,  he  shall  have 
first  designated  on  the  invoice,  to  be  opened  and  examined,  and 
if  the  same  be  found  not  to  correspond  with  the  invoice,  or  to 
be  Csdsely  charged  in  such  invoice,  the  collector  shall  order, 
forthwith,  all  the  goods  contained  in  the  same  entry  to  be  in- 
spected: and,  if  such  goods  be  subject  to  ad  valorem  duty, 
the  same  shall  be  appraised:  and  if  any  package  shall  be  found 
to  contain  any  article  not  described  in  the  invoice,  or  if  such 
package  or  invoice  be  made  up  with  intent,  by  a  false  valuation, 
or  extension  or  otherwise  to  evade  or  defraud  the  revenue,  the 
same  shall  be  forfeited.'^  There  is,  then,  a  provision,  that  ^  no 
goods  liable  to  be  inspected  or  appraised  as  aforesaid,  shall  be 
delivered  from  the  custody  of  the  officers  of  the  customs,  until 
the  same  shall  have  been  inspected  or  appraised,  or  until  the 
packages  sent  to  be  inspected  or  appraised  shall  be  found 
correctly  and  fairly  invoiced  and  put  up,  and  so  reported  to 
the  collector."  It  seems  to  me  to  be  impossible  to  read  this 
fourth  section  with  any  other  impression  or  belief  than  that 
the  invoice,  referred  to  throughout,  is  an  invoice  which  has 
been  produced  to,  and  been  in  the  possession  of  the  collector. 
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There  is  not  a  phraae  in  the  law  that  can  have  any  other  mean* 
ing  by  any  form  of  legitimate  construction.  £very  direction 
given  to  the  collector  supposes  and  requires  him  to  have  the 
inyoice  before  him;  he  cannot  take  a  step  in  performance  of 
the  duties  imposed  upon  him;  he  cannot  comply  with  one  of 
the  requisitions  of  the  act,  without  it  He  is  to  cause  one 
package,  at  least,  out  of  every  twenty  to  be  opened  and  ex* 
amined,  but,  before  he  does  this,  he  is  to  designate  the  packages, 
which  are  to  be  opened  and  examined,  on  the  invoice.  Can 
this  be  done  with  an  invoice  which  he  has  not,  which  he  has 
never  seen,  which  remains  in  the  desk  of  the  consignees,  and 
of  the  existence  of  which  he  knows  nothing  but  by  report? 

The  act  proceeds:  if  the  package,  thus  designated  and  ex* 
amined,  <<  shall  be  found  not  to  correspond  with  the  invoice.'* 
We  ask,  again,  if  he  has  not  the  invoice,  how  can  he  decide 
whether  the  package  does  or  docs  not  correspond  with  it?  *^  Or 
if  the  package  designated  shall  be  found  to  be  falsely  charged 
in  such  invoice,''  the  collector  then,  and  only  then,  shall  order 
all  the  goods,  contained  in  the  entry,  to  be  inspected.  This 
provision  supposes  not  only  an  invoice  in  the  hands  of  the 
collector,  but  an  entry,  at  least  initiate,  made  by  and  with  it 
After  all  these  proceedings  have  been  had,  as  preparatory  to 
the  result,  the  act  inflicts  its  penalty  of  forfeiture  of  goods, 
subject  to  an  ad  valorem  duty.  But  in  what  event  is  this  forfeit* 
ure  inflicted  ?  When  on  an  examination  and  appraisement,  any 
<<  package  shall  be  found  to  contain  any  article,  not  described 
in  the  invoice,  or  if  such  package  or  invoice  be  made  up  with 
intent  to  defraud  the  revenue."  And  where  is  this  false  vdua* 
tion  to  be  made  ?  Certainly  in  the  invoice.  And  how  is  the 
collector  to  know  whetlier  it  be  true  or  false  if  he  has  never 
seen  it  ?  Is  he  to  be  allowed  to  seize  imported  goods,  not  to 
answer  for  the  duties,  but  as  forfeited,  for  specified  causes  men* 
tinned  in  the  act,  and  to  take  his  chance  of  finding  somewhere 
and  somehow  an  invoice  for  them,  in  which  they  are  falsely 
charged  ?  Or  is  he  not,  before  he  makes  any  such  seizure,  to 
have  the  legjd,  prescribed,  statutory  evidence  of  the  ofience,  in 
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his  power,  in  the  maDner  directed  by  the  statute?  When  a  for- 
feiture for  a  fraudulent  undervaluation  of  goods  was  ordained 
by  this  act)  the  proceedings  by  which  it  is  to  be  reached,  the 
restrictions  and  precautions  under  which  it  is  to  be  enforeed, 
were  distinctly  set  out,  and  must  be  strictly  attended  ta  An- 
tecedent statutes,  imposing  inferior  penalties  for  the  same  of- 
fence, seem  to  apply  only  to  cases  of  false  invoices  produeed 
at  the  custom  house,  for  the  purposes  of  an  entry.  If  we  do 
not  confine  ourselves  to  the  invoice  so  produced,  where  are  we 
to  look  for  it  ?  Has  the  collector  any  authority  to  demand  of 
the  importer  an  invoice  for  his  goods,  who  comes  not  to  the 
custom  house  with  it  ?  Can  he  officially  know  that  he  has  ooe^ 
when  no  entry  has  been  asked  for  the  goods  ?  The  r^ly 
would  be;  <<  You  have  the  goods  in  your  possession:  they  are 
sufficient  to  answer  any  demand  you  have  against  them;  yoor 
security  is  in  your  hands,  at  your  disposal,  and  the  means  of 
getting  from  it  the  duties  of  the  revenue,  are  pointed  out  by 
the  law;  follow  that  guide,  and  the  United  States  will  loae 
nothing  they  are  entitled  to  on  the  importation." 

If  the  true  meaning  of  the  law  be  that  which  I  have  given 
to  it,  we  are  bound  so  to  understand  and  execute  it;  and  if  in- 
convenient or  injurious  consequences  result  from  it,  the  re- 
medy must  be  found  in  another  place.  But  let  us,  for  a 
moment,  inquire  whether  it  is  not  right,  and  according  to  the 
sound  principles  of  criminal  law,  that  the  act  in  question 
should  be  what  I  have  supposed  it  to  be.  We  will  suppose,  as 
was  probably  the  case,  that  the  invoice  before  us,  was  made  up 
with  intent  to  defraud  the  revenue,  by  a  false  valuation  of  the 
articles  contained  in  it  Is  this  an  offence  punishable  by  our 
law  ?  What  is  it  but  an  intention  to  defraud;  a  design  contem- 
plated; a  scheme  formed,  but  not  executed,  for  that  purpose? 
It  cannot  be  said  that  the  attempt  was  made,  but  preparation 
for  the  attempt  The  machinery  was  ready  but  its  actual  uae 
was  arrested  by  the  consignee,  to  whom  the  operation  was 
entrusted,  but  who,  for  such  reasons  as  he  thought  good,  de- 
clined to  make  the  intended  use  of  it    The  invoice  made  up 
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with  intent  to  defraud  the  revenue  was  withheld,  and  no  at- 
tempt to  perpetrate  the  fraud  with  it  was  ever  made.  It  never 
was  used  or  produced,  or,  as  far  as  we  know,  held  by  the  con- 
signee for  any  purpose  connected  with  the  revenue,  or  in  any 
transaction  in  relation  to  these  goods  with  the  officers  of  the 
eostoms* 

The  case  of  the  Unitedr  States  v.  Riddle,  (5  Cranch,  311,) 
appears  to  me  to  have  been  a  better  one  for  the  United  States 
than  this.  The  goods  in  that  case  had  been  seized,  because 
they  were  not  invoiced  according  to  the  actual  cost  thereof  at 
the  place  of  exportation,  with  design  to  evade  part  of  the 
duties.  The  consignee  received,  witli  the  goods,  two  invoices: 
one  charging  them  at  about  one  half  the  cost  of  the  other,  with 
directions  to  enter  them  by  the  small  invoice,  and  sell  them  by 
the  larger.  Both  invoices  were  delivered  by  the  consignee  to 
the  collector:  and,  of  course,  one  step  more  was  taken  in 
that  case  than  in  this.  The  false  invoice  was,  at  least,  officially 
known  to  the  collector,  and  lawfully  in  his  possession.  The 
entry  was  made  on  the  larger  invoice  by  the  advice  of  the  col- 
lector* He,  nevertheless,  seized  the  goods  as  forfeited  under 
the  sixty-sixth  section  of  the  act  of  2d  March,  1799.  (1  Sto- 
ry's Laws,  631.)  The  words  of  that  section  are,  <<  that  if  any 
goods  of  which  entry  shall  have  been  made,  shall  not  be  in- 
voiced according  to  the  actual  cost  thereof  at  the  place  of  ex- 
portation, with  design  to  evade  the  duties  thereupon,  all  such 
goods,  shall  be  forfeited.''  The  goods  were  so  far  within 
the  words  of  the  law  that  they  had  been  entered,  and  were  not 
invoiced  according  to  their  actual  cost,  and  the  invoice  was 
delivered  to  the  collector.  But  Chief  Justice  Marshall,  de- 
livering the  opinion  of  the  court,  said  ^^  the  case  was  too  plain 
to  admit  of  an  argument,  or  to  require  deliberation.  He 
thought  it  not  within  even  the  letter  of  the  law,  and  certainly 
not  within  the  spirit  The  law  did  not  intend  to  punish  the 
intention,  but  the  attempt  to  defraud  the  revenue."  The  court, 
therefore,  in  that  case,  could  not  have  thought,  as  has  been 
contended  here,  that  the  making  up  of  a  false  invoice,  at  the 
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place  of  exportation  with  intent  to  defraud,  waa  an  offence 
against  this  law,  until  followed  up  by  an  actual  attempt  to  peiv 
petrate  the  fraud,  by  the  use  of  it  at  the  custom  house  to  obtain 
an  entry.  The  principles  of  this  case  are  substantially  recog- 
nised by  Judge  Washington,  in  the  case  of  Goodwin  v.  The 
United  States,  (2  Washington,  493,)  which  arose,  also,  on  the 
thirty-sixth  and  sixty-sixth  sections  of  the  act  of  2d  March,  1 799. 
Judge  Washington  says,  (p.  504,)  the  offence  consists  in  <<  the 
making  an  entry  upon  an  inyoice  below  the  actual  cost  of  the 
goods,  with  design  to  evade  the  duties ;"  and  he  also  says, 
(p.  497,)  **  if  for  want  of  an  invoice,  or  for  any  other  cause,  an 
imperfect  entry  is  made,  so  that  the  particulars  of  the  goods 
are  unknown,  the  goods  are  to  pass  to,  and  remain  in  the  pos» 
session  of  the  collector  until  the  particular  cost  or  value,  as  the 
case  may  be,  shall  be  ascertained,  either  by  the  exhibition  of 
the  original  invoice  or  by  appraisement,  at  the  option  ot  the 
importer."  If  he  does  not  choose  to  exhibit  his  invoice  the  al* 
temative  is  that  the  goods  must  be  valued  by  an  appraisement 
While  we  are  bound  to  take  the  law  as  we  find  it,  and  the 
legislature  must  provide  a  remedy  for  any  evils  that  may  have 
been  overlooked,  we  may  ask,  will  the  construction  I  have  put 
upon  the  act  of  1830,  expose  the  revenue  to  losses  by  fraud? 
I  think  not;  the  revenue  laws  afford  an  ample  protection  against 
any  injury  from  this  construction  of  that  act  We  are  to  re- 
member that  the  sole  object  of  these  laws  is  the  full  payment 
and  collection  of  the  duties  on  foreign  goods:  they  are  not  in- 
tended to  be  a  criminal  or  moral  code,  for  the  punishment  of 
crimes  and  immoralities.  In  the  case  of  Sixty  Pipes  of  Brandy, 
(10  Wheaton,  425,)  the  supreme  court  declares  ^that  the  gov- 
ernment had  nothing  in  view  but  the  security  of  its  own  revenue, 
without  interfering  with  those  devices  of  the  mercantile  world, 
which  look  only  to  individual  profit,  without  defrauding  the 
government^'  Can  the  revenue  be  injuriously  affected  by  such 
a  transaction  as  we  have  before  us  ?  Can  it,  in  any  way,  be  de- 
frauded or  diminished  ?  It  may  be  increased,  inasmuch  as  the 
appraised  value,  made  by  the  officers  of  the  customs,  with  a 
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view  to  the  duties  to  be  estimated  on  it,  may  put  that  value  too 
high;  it  is  hardly  probable  that  they  will  fall  into  the  fault  or 
error  of  an  undervaluation.  What  is  the  course  of  proceeding 
in  the  custom  house  when  no  invoice  is  produced,  or  entry 
made  of  goods  imported  ?  It  is  one  that  precludes  any  possi- 
bility of  fraud  upon  the  revenue,  and  probability  of  loss  to  it 
On  the  contrary,  not  only  is  the  payment  of  all  the  duties  fully 
secured,  but  also  of  all  costs  and  charges  which  may  attend  the 
eollection. 

The  first  section  of  the  act  of  20th  April,  1818,  (3  Story's 
Laws,  1679,)  enacted  that  no  goods  should  be  admitted  to  an 
entry,  unless  the  original  invoice  was  produced;  but  such  goods, 
that  is,  the  goods  of  which  the  invoice  was  not  produced,  were 
to  be  deposited  in  the  public  warehouse  at  the  expense  and 
risk  of  the  owner;  and  if  the  invoice  was  not  produced  within 
the  times  limited  by  the  act,  the  goods  were  to  be  appraised, 
and  the  duties  estimated  in  the  manner  directed  by  the  act 
The  act  of  1st  March,  1823,  (3  Story's  Laws,  1881,)  enacts  that 
no  goods  subject  to  an  ad  valorem  duty,  shall  be  admitted  to 
an  entry,  unless  the  true  invoice  of  the  same  be  presented  to 
the  ooUector  at  the  time  of  entry,  or  unless  the  same  are  ad* 
mitted  in  the  mode  authorised  and  prescribed  in  the  next  sec* 
tion  of  the  act  The  next  section  enacts  that  when  no  invoice 
has  been  received  of  goods  subject  to  ad  valorem  duty,  and 
the  consignee  shall  make  oath  of  the  same,  the  collector  may, 
if  in  his  judgment  the  circumstances  of  the  cascrender  it  expe* 
dient,  admit  them  to  entry,  on  an  appraisement  thereofl  Bonds 
are  to  be  given  with  sufficient  sureties,  to  produce  the  invoice 
within  given  periods  and  to  pay  the  amount  of  the  duties.  The 
third  section  provides  that  when  goods,  imported  into  the  United 
States,  shall  not  have  been  entered  in  pursuance  of  this  or  any 
other  act  regulating  imposts  and  tonnage,  the  same  shall  be  de- 
posited, according  to  existing  laws,  in  the  public  warehouse, 
until  such  invoice  be  produced.  If,  after  they  have  remained 
there,  during  the  period  limited  by  the  act,  no  invoice  is  pro- 
duced, the  goods  are  to  be  appraised  and  the  duties  estimated 
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in  the  manner  directed  by  the  act  Power  is  given  to  the  col- 
lector to  make  sales,  before  the  expiration  of  the  limited  period, 
to  discharge  such  duties  and  intervening  charges  as  shall  become 
due;  and  also  to  direct  earlier  sales  of  perishable  articles.  Thus 
the  United  States  hold,  in  their  own  hands,  a  sufficient  security, 
not  only  for  the  duties,  but  are  saved  from  any  loss  by  the 
power  given  to  sell  to  pay  intervening  chains;  as  well  as  all 
articles  which  might  perish  in  their  possession. 

The  second  section  of  this  act  of  1st  March,  1823,  contains 
a  provision  not  found  in  the  law  of  20th  April,  1818.  By  the 
latter  the  secretary  of  the  treasury  is  authorised,  if  he  thinks  it 
elcpedient,  to  direct  the  collector  to  admit  goods  to  an  entry, 
without  an  invoice,  on  an  appraisement,  taking  bonds  to  produce 
the  invoice  and  pay  the  duties.  The  act  of  1st  March,  1823,  re- 
fers this  subject  to  the  judgment  of  the  collector,  but  not  in  any 
case  of  non-production  of  the  invoice  as  in  the  former  law,  but 
only  <<  when  no  invoice  has  been  received;"  and  the  consignee 
makes  oath  of  that  fact  We  thus  see  that  the  requisition  of  an 
invoice  for  an  entry  is  positive  and  indispensable,  as  a  general 
provision;  but  it  may  be  dispensed  with  in  a  given  case  and 
under  certain  restrictions;  that  is,  when  no  invoice  has  been 
received  by  the  consignee,  and  he  makes  oath  of  that  fact  He 
id  then  permitted  to  make  the  entry,  without  the  invoice,  as  an 
indulgence  to  a  presumed  accident  or  mistake.  This  indulgence 
can  be  allowed  only  when  the  non-production  of  the  invoice  is 
owing  to  the  faCt  that  it  has  not  been  received,  under  the  pro* 
mise  and  expectation  that  it  will  afterwards  be  received  and 
produced  according  to  law.  What,  then,  is  to  be  the  course  of 
proceeding  with  goods  of  which  the  invoice  has  not  been  pro- 
duced, nor  accounted  for  in  the  manner  mentioned,  nor  any 
promise  or  bond  given  for  its  production  at  a  future  day? 
Clearly,  they  are  not  to  be  admitted  to  an  entry;  they  are  not 
to  be  delivered  to^he  consignee  or  importer,  as  in  the  other 
case,  but  they  are  to  be  deposited  in  the  warehouse,  to  be  di** 
posed  of  in  the  manner  already  described.  This  is  the  only 
difference  of  treatment  I  can  discover  between  the  non-produe* 
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tion  of  an  inToice  because  it  has  not  been  receiYedy  and  its  Don* 
production  because  it  does  not  exist,  is  not  expected  to  be  to* 
eeiyed)  or  is  withheld  for  any  cause  or  reason  the  importer  or 
consignee  may  choose  to  act  upon.  If  he  will  not  produce  the 
ioYoice,  he  will  not  be  permitted  to  enter  the  goods,  and  they 
will  remain  subject  to  all  the  consequences  and  proceeding 
provided  by  the  law  in  such  cases. 

It  is  my  opinion,  therefore,  that  if  the  inroice  mentioned  had 
been  produced,  it  would  not  make  out  the  case  of  the  United 
States,  however  false  it  may  be,  and  with  whatever  intent  it 
was  made  up,  as  it  is  admitted  by  the  District  Attorney  that  he 
is  unable  to  oflfer  any  proof  that  it,  or  any  other  invoice  of  the 
goods  in  question,  was  produced  at  the  custom  house  for  the 
purpose  of  making  an  entry. 


The  Jury  found  a  verdict  for  the  claimants. 


\ 


James  Vbacock 

V. 

Edward  M^Call,  Master  or  the  Ship  Atlantic. 

1.  Whera  Um  ihippina  articlet  fpecify  the  wagei  of  the  mote  of  a  rtmtU  he 
eaimoi  giwe  parol  eTidence  of  an  agreement  to  allow  him  other  oompeofaCioii. 

t.  Where  the  diacharge  of  a  eeaman  at  a  foreign  port,  before  the  termination  of 
the  tojafe,  ie  iwroloDtary  on  hia  part,  and  withoot  reaaonabia  oaiiMi  Im  4oaa 
Ml  ftrftithiawaffaB,  but  ia  entitled  to  paynenlap  to  the  time  of  thaanifal 
of  the  TOMel  at  the  laat  port  of  delivery. 

Oh  the  96th  April,  1831,  the  libellant  signed  a  contract  to 
perform  a  voyitge  from  Philadelphia  to  Canton  and  back,  as 
first  mate  on  board  the  ship  Atlantic,  at  the  monthly  wagm  of 
thirty-five  dollars.  On  the  same  day  the  ship  sailed,  and  arri* 
42 
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v«d  again  at  Philadelphia  on  the  26th  March,  1832.  While 
tbey  lay  at  Caoton,  a  serious  difierenee  aroee  between  the  lihel* 
lant  and  the  respondent,  which  terminated  in  the  discharge  of 
the  former,  and  he  returned  in  another  vessel  to  the  United 
Stales,  where  he  srriyed  on  the  same  day  with  the  Atlantic. 
On  the  14th  April,  he  brought  the  present  suit,  to  recover  the 
wages  claimed  to  be  due. 

On  the  14th  June,  1832,  the  case  came  on  to  be  beard  before 
Judge  HoraKsoK.  It  was  argued  by  Kittbea  for  the  libel* 
knt,  and  Duvi.ap  for  the  respondent 

In  the  answer  the  respondent  had  alleged  that  the  libellant 
was  discharged  from  the  vessel  at  Canton,  for  good  and  soiB* 
eient  cause;  but  on  the  bearing  this  allegation  was  withdrawn, 
and  it  was  agreed  that  the  discharge  was  to  stand,  as  having 
been  made  against  the  consent  of  the  libellant,  and  without 
good  cause. 

The  libellant,  in  addition  to  the  contract  contained  in  the 
shipping  articles  for  wages  at  the  rate  of  thirty-five  dollars  a 
month,  and  which  was  not  controverted  by  the  respondent,  o£> 
fered  parol  testiuNiny  of  an  agreement  by  the  respondent  to  al- 
low him  ^  three  tons  privilege  in  the  vessel,"  which  was  valued 
at  the  sum  of  forty-five  dollars  a  ton,  amounting  to  one  hun- 
dred and  thirty-five  dollars. 

DuHLAP  for  the  respondent 

This  evidence  is  objected  to.  The  articles  contain  the  whole 
contract  between  the  parties,  and  the  attempt  now  made  is  to 
vary  that  contract  It  is  an  endeavour  to  prove  thai  the  libel- 
lant is  entitled  to  a  higher  compensation  than  that  btated  in  the 
articles.  They  are  the  written  and  solemn  evidence  of  the  eon- 
tract  They  are,  besides,  specially  required  by  the  act  of  con- 
gress, under  severe  penalties.  The  object  of  the  law  is  to  pre- 
vent these  verbal  arrangements,  and  to  ascertain  in  a  solemn 
form,  before  the  voyage  begins,  the  rights  and  duties  of  all 
parties,  owners,  master,  officers  and  seamen.  The  decisions  of 
the  eourts  of  admiralty  and  common  law  have  uniformly  sua^ 
tained  this  principle.     1  Story's  Laws,  102.    Abbot's  Ship. 
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434.  441.  Bartlett  y.  Wyman^  14  Johnaoo,  260.  Johnflon  ▼. 
DaltOD,  1  Cowen,  543.  White  y.  Wihon,  2  Bos.  It  Pull.  116. 
The  Imbella,  2  Robinsoo,  241.  Ebworth  y.  Woolmore,  5  E»- 
pinasse,  84. 

KiTTXBAy  for  the  libellant 

The  rule  now  adopted  as  to  the  admiasioo  of  parol  eyidence, 
where  tliere  ia  a  written  contract,  is  that  it  shall  not  be  re- 
ceiyed  to  contradict,  but  it  may  be  to  explain  it,  by  showing 
what  passed  between  the  parties  at  the  lime  it  was  made.  It 
is  not  necessary  that  the  contract  of  seamen  should  be  in  wri- 
ting. One  contract  which  he  makes  may  be  in  writings  ano- 
ther may  be  by  parol.  This  eyidence  does  not  relate  to  wages, 
but  to  compensation  of  a  peculiar  and  additional  nature;  it  is 
well  settled  that  courts  of  admiralty  will  protect  such  agree- 
ments though  not  stated  in  the  articles.  Willard  y.  Do^^ 
3  Mason,  161.  The  Minerya,  1  Haggard,  347.  The  George 
Home,  1  Haggard,  377. 

Judge  HoPKiNsoN  rejected  the  eyidence. 

DscBBS.  That  the  libellant,  Jamss  Vxacocx,  recoyer  and 
haye  paid  to  him  the  sum  of  one  hundred  and  ninety-fiye  dol- 
lars, being  the  full  amount  of  his  wages  for  the  whole  yoyage 
out  and  home,  after  deducting  therefrom  the  moneys  paid  to 
him  or  to  his  order. 
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Thx  Unitxd  Statxs  or  Amxrica 
The  Ship  Louisa  Babbara. 

1.  To  iubject  a  Toiael  to  ibrfeitore  according  to  the  proTittons  of  the  act  of  91 

Mareh,  1819,  there  most  be  an  ezcoM  ef  twenty  peaengen  beyond  tlie  |ire. 

portion  of  two  to  every  five  tons  of  the  veaeel. 
9.  In  eatimatingthe  number  of  paaeengera  in  a  Teiael,  no  deduction  is  to  be 

lor  children  or  persons  not  paying,  but  those  employed  in  narigating  the 

are  not  to  be  included. 
8.  In  estimating  the  tonnage  of  a  Tessel,  bringing  peasengen  ftom  a  feretgn 

eeantry,  the  measurement  of  the  custom  bouse,  in  the  port  of  the  Uniied  Statss 

at  which  the  vessel  arri?est  is  to  be  taken. 

1  HIS  was  a  suit  arising  on  an  information  filed  by  the  Attomey 
of  the  United  States,  against  the  Dutch  ship  Louisa  Barbara,  as 
liable  to  forfeiture,  for  having  on  board  more  passengers  than  are 
allowed  by  the  act  of  congress.  The  law  of  2d  March,  1819, 
declares,  that  if  more  than  two  passengers  for  every  five  tons  of 
any  vessel,  according  to  custom  house  measurement,  shall  be 
brought  into  the  United  States,  except  the  men  employed  in 
navigating  the  vessel,  the  master  and  owner  shall  each  forfeit 
one  hundred  and  fifty  dollars  for  every  passenger  above  that 
number;  and  if  such  excess  amounts  to  twenty  passengers  in  the 
whole,  the  vessel  shall  be  forfeited* 

It  appear^  in  evidence,  on  the  part  of  the  United  States,  that 
the  Louisa  Barbara  arrived  in  the  port  of  Philadelphia  on  the 
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8th  August,  1832;  that  the  captain  presented  at  the  custom 
house  a  report  or  manifest  of  all  his  passengers,  amounting,  ex« 
elusive  of  the  men  employed  in  navigating  the  vessel,  to  one 
hundred  and  seventy-eight;  and  that  on  a  measurement  of  the 
vessel  by  the  custom  house  officers,  she  was  found  to  measure 
three  hundred  and  ninety-three  tons  and  eighty-two  ninety- 
fifths  of  a  ton,  which  would  allow  her  to  bring  one  hundred  and 
fifty-seven  passengers,  twenty-one  less  than  the  number  actually 
on  board.  On  these  facts  the  District  Attorney  contended  that 
the  vessel  ought  to  be  condemned. 

It  was  proved  by  the  claimants,  that  of  the  one  hundred  and 
seventy-eight  passengers  reported,  twelve  were  in  the  cabin, 
nine  only  of  whom  paid,  and  that  of  the  remainder,  upwards  of 
forty  were  children  under  twelve  years  of  age,  and  not  paying 
passage  money,  and  that  they  were  well  accommodated,  and 
arrived  in  good  health;  that  the  measurement  of  the  vessel  by 
the  Dutch  mode  was  two  hundred  and  eighteen  lasts,  and  that 
the  last  was  to  be  taken  as  two  tons,  thus  making  the  tonnage 
by  the  Dutch  rule  four  hundred  and  thirty-six  tons,  and  allow- 
ing one  hundred  and  seventy-four  passengers.  On  these  facts 
the  counsel  of  the  claimants  contended  that  the  passengers,  such 
as  the  act  of  congress  meant,  were  not  in  a  greater  proportion 
than  it  allowed;  that  the  spirit  of  the  law  was  not  violated,  as 
they  sufiered  no  inconvenience;  and  that  in  fssict,  according  to 
the  foreign  measurement,  which  ought  to  be  adopted,  the  ton- 
nage of  the  vessel  was  so  great  as  not  to  render  her  liable  to 
fi>rfeiture. 

The  case  was  argued  by  Gilpin,  District  Attorney,  for  the 
United  States,  and  by  J.  S.  Smith  for  the  claimants. 

On  the  81st  January,  1833,  Judge  Hofkinson  delivered  the 
following  opinion: 

The  information  in  this  case  is  founded  on  an  act  of  congress 
passed  on  the  2d  March,  1819,  for  <<  regulating  passenger  ships 
and  vessels." 

The  first  section  .of  this  law  enacts  that  if  the  master,  or  other 
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person  on  board  of  any  ship  or  vesaeli  shall  take  on  board  of 
such  ship  or  vessel,  at  any  foreign  port  or  plaee,  or  shall  bring 
or  convey  into  the  United  States  from  any  foreign  port  or  place, 
a  greater  number  of  passengers  than  two  for  every  five  tons  oC 
iaeh  ship  or  vessel,  according  to  the  custom  house  measurement, 
the  master  and  owner  of  such  vessel  shall  severally  forfeit  and 
pay  to  the  United  States  the  sum  of  one  hundred  and  fifty  dol- 
lars for  each  and  every  passenger  so  taken  on  board,  over  and 
above  the  said  number  of  two  to  every  five  tons:  ^  Provided, 
that  nothing  in  this  act  shall  be  taken  to  apply  to  the  corajde^ 
ment  of  men  usually  and  ordinarily  employed  in  navigating 
such  ship  or  vessel/' 

The  second  section  of  the  act  enacts  **  that  if  the  number  of 
passengers,  so  taken  on  board  of  such  ship  or  vessel,  or  conveyed 
IHT  brought  into  the  United  States,  shall  exceed  the  said  proper* 
tion  of  two  to  every  five  tons  of  such  vessel,  by  the  number  of 
twenty  passengers,  in  the  whole,  every  such  vessel  shall  be 
deemed  and  taken  to  be  forfeited  to  the  United  States.^' 

The  information  on  trial  is  founded  on  this  second  section  of 
the  act,  and  claims  a  forfeiture  of  the  ship  on  an  alleged  viohn 
tion  of  its  provisions. 

There  is  no  contrariety  of  evidence  about  the  facts  of  this 
case.  The  ship  Louisa  Barbara  arrived  at  the  port  of  Philadel- 
phia  on  the  8th  August  last,  having  on  board  one  hundred  and 
seventy-eight  persons,  taken  on  board  at  Amsterdam  and  brought 
to  the  United  States,  not  being  any  part  of  the  complement  of 
men  employed  in  navigating  the  ship.  On  a  measurement  of 
the  diip  by  the  proper  officers  of  the  custom  house,  she  was 
found  to  contain  three  hundred  and  ninety-three  tons  and  eighty- 
two  ninety-fifths  of  a  ton,  custom  house  measurement  of  the 
United  States,  according  to  the  sixty-fourth  section  of  the  act 
of  congress  of  2d  March,  1799,  directing  the  mode  of  measuring 
a  ship  or  vessel  to  ascertain  her  tonnage.  This  tonnage  would 
allow  the  ship  to  bring  to  the  United  States  but  one  hundred 
and  fifty-seven  passengers,  at  the  rate  or  proportion  of  two  to 
every  five  tons^  and  of  course,  if  the  one  hundred  and  seventy- 
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eight  persons  on  board  are  to  be  deemed  passengers  within  the 
■leaning  of  the  law,  there  was  an  excess  of  twenty-one;  and  as 
an  excess  of  twenty  is  saffieient  to  incur  the  penalty  of  forfeiture 
of  the  ship,  she  has  become  liable  to  it 

The  defence  has  been  mainly  rested  on  the  fact,  that  a  larga 
proportion  of  the  one  hundred  and  seventv-eight  persons  taken 
on  board,  were  children,  who  paid  nothing  for  their  passsge^  and 
cannot,  therefore,  be  considered  or  taken  to  be  passengers  within 
the  intention  of  the  law.  The  captain  has  testified  that  there 
wei*e  twelye  persons  in  the  cabin,  of  whom  but  nine  paid  their 
passage:  that  there  were  in  the  steerage,  or  between  decks,  one 
hundred  and  sixty-six,  of  whom  but  one  hundred  and  twenty- 
seven  paid  their  passage:  that  of  the  children  on  board,  twenty* 
fiye  were  under  fiye  years  of  age;  twenty-one  from  five  to  ten; 
fourteen  from  ten  to  fifteen;  and  seventeen  from  fifteen  to  twen* 
ty:  that  no  passage  was  paid  for  those  under  twelve  years  of 
age,  nor  for  those  of  twelve. 

An  argument,  not  wanting  in  plausibility,  was  urged  to  show 
that  children,  especially  those  of  a  very  tender  age,  are  not 
within  the  object  or  evil  to  be  prevented  by  the  law,  and  there- 
lore  cannot  be  taken  to  be  a  part  of  the  number  of  passengers 
allowed  by  the  law.  It  was  indeed  contended  that  a  passenger, 
commercially  and  philologically  speaking,  is  only  one  who  pay! 
for  his  passage^  and  therefore  that  none  of  the  persons  in  this 
ship  who  did  not  pay  for  their  carrying,  ought  to  be  taken  into 
the  count  of  the  number  of  passengers  on  board  of  this  ship^ 
within  the  meaning  of  the  law. 

If  we  were  to  make  these  deductions  of  children  and  unpaid 
persons  on  board  of  a  vessel  from  the  number  of  her  passen^ 
gers,  we  should  find  no  warrant  for  it,  in  the  law,  and  throw 
the  eoostruction  of  the  act  into  such  uncertainty  as  would  ren- 
der it  little  better  than  a  nugatory  attempt  at  legislation.  la 
regard  to  children,  we  should  be  obliged  to  fix  the  age  at  whsek 
they  may  not  be  considered  as  passengers  within  the  act,  and 
the  question  of  payment  would  often  be  as  difficult  to  settlei 
The  inconvenience  and  danger  to  health  and  life  from  crowded 
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vessels,  are  the  same  whether  the  persons  on  board  pay  or  do 
not  pay  for  their  passages,  and  although  it  may  not  be  probable 
that  the  owners  of  vessels  will  bring  passengers  for  nothing 
yet  the  law  may  be  evaded  and  defeated  by  secret  artifiees  and 
agreements  on  the  subject  of  compensation  for  the  passage,  if 
it  is  to  be  understood  that  paying  passengers  only  are  within 
tlie  law.  The  payment  would  thus  become  a  part  of  the  ease 
of  the  prosecution;  and  legal  proof  would  be  required  of  it 
The  only  exception  or  limitation,  given  by  the  act  of  congressi 
is  found  in  the  provision  which  declares  that  it  shall  not  apply 
to  the  complement  of  men  employed  to  navigate  the  ahip^ 
The  phrase  is,  « shall  exceed,  by  the  number  of  twenty  pe»- 
sengers  in  the  whole;"  by  which  I  understand  that  all  petBOoa 
on  board  are  to  be  counted;  that  no  exceptions  are  aUowed;  but 
that  if,  on  the  whole,  that  is,  all  taken,  they  exceed  the  limited 
number,  the  penalty  attaches.  The  ship's  crew  are  expressly 
excepted,  but  no  other  persons  on  board. 

Another  eflTort  was  made  to  withdraw  this  ship  from  the 
penalties  of  the  act  It  was  said  that  if  her  tonnage  is  esti- 
mated according  to  the  Dutch  mode  of  measurement,  the  num- 
ber of  passengers  on  board  would  not  exceed  two  to  every  &y% 
tons,  and  the  requisitions  of  the  act  have  been  strictly  eom- 
plied  with.  There  is  considerable  uncertainty  about  the  fact 
here  assumed;  but  the  argument  founded  on  it  is  altogether  in- 
admissible. It  is  this,  that  although  the  act  of  congress  refers^ 
for  the  tonnage  of  the  ship,  <  to  custom  house  measurement,'  it 
does  not  specify  what  custom  house  measurement  is  intended; 
it  does  not  say  <of  the  United  States.'  It  is  impossible  to 
imagine,  that  in  the  regulation  of  vessels  coming  into  our  own 
ports,  to  be  entered  at  our  own  custom  houses,  to  be  there  ex- 
amined and  inspected  by  our  own  officers,  to  ascertain  whether 
4hey  have  conformed  to  our  own  laws,  any  measurement  could 
be  referred  to  but  our  own.  What  did  congress  know?  What 
ean  the  courts  of  the  United  States  know,  of  any  other  mea- 
surement  of  the  tonnage  of  a  vessel  than  that  prescribed  by 
Dur  own  laws  ?    If  we  leave  this  guide,  we  ^hall  have  a  difier- 
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ent  role  for  erery  vessel  that  comes  into  our  ports,  according  to 
the  various  modes  of  measurement  that  may  be  used  by  the  vari- 
ous nations  of  the  world.  The  argument,  too,  would  be  abso- 
lutely destructive  of  the  law;  for  if  the  measurement  of  the 
United  States  is  not  to  be  adopted  in  the  construction  of  this 
law,  because  it  is  not  expressly  designated,  the  same  reason 
will  exclude  every  other  measurement  as  no  one  is  named.' 

Although  the  excess,  in  this  case,  above  the  number,  which 
incurs  a  forfeiture  of  the  vessel,  is  small,  the  excess  over  the 
number  allowed  by  the  law  is  considerable.  Whether  the 
circumstance  of  there  being  so  many  children  has  misled 
the  owners  and  captain  of  the  ship,  I  cannot  take  into  my 
consideration  of  the  case*  It  may  be  a  proper  question  to 
be  entertained  by  that  department  of  our  government,  which 
administers  its  liberality  and  mercy,  and  may  forbear  to  exe* 
cute  the  rigour  of  the  law,  where  it  is  believed  that  its  viola- 
tion has  been  innocent  or  excusable.  There  is  no  such  power 
here. 

Dbcbee.  That  the  Ship  LomsA  Barbara,  named  in  the 
information,  be  condemned  and  forfeited  to  the  United  States, 
aoGording  to  the  prayer  of  the  information. 
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TsB  Ukitxd  States  of  Amskica 
A  Packaob  of  Lacx  imported  in  thb  Ship  Movoh- 

OAHBUL 

1.  To  justify  the  ibrftitnte  of  a  pteka^  of  goods,  mder  flie  pm^Maom  of  dw 
ftqrth  1001100  of  the  act  of  38th  Bfay,  1830,  either  the  paekafe  miHt  eolitain 
an  article  not  described  in  the  invoice,  or  the  package  or  invoice  moat  be 
made  op  with  intent  to  evade  or  defVaod  the  revenuOi 

3.  On  an  information  for  forfoiture  of  a  package  of  goods,  oontaining  an  artide 
not  described  in  the  invoice,  under  the  provisions  of  (he  act  of  26th  May, 
1830,  neither  accident,  mistake,  nor  innoeence  of  ftandolant  intention  ie  a  auA* 
eient  ground  of  defence. 

3*  The  proviso  in  the  siz^-seventh  section  of  the  act  of  9d  ICarch,  1799.  which 
dechres  **  that  a  package  diflbring  in  its  contents  ftom  the  entry  shall  not  be 
forftiled,  if  it  shall  be  made  to  appear  to  the  satisfoction  of  the  collector  or  of 
the  ooort  of  the  district  that  soch  dillbrenoe  proceeded  from  aoeident  or  mis- 
take,** is  repealed  by  the  act  of  90th  April,  1818,  and  the  forimtore  can  only 
be  remitted  in  the  manner  prescribed  by  the  act  of  3d  Ifareb,  1797. 

Ok  the  dth  Septemberi  1881,  the  tttoraej  of  the  United 
States,  for  the  Eastern  District  of  Pennsylvania,  filed  an  infor- 
mation against  a  package  of  cotton  lace,  imported  into  the  port 
of  Philadcilphia,  on  the  34th  July,  1831,  from  Liverpool,  in 
England,  on  board  of  the  ship  MonongM^ela.  The  infonna- 
tion  alleged  that  the  said  goods  were  subject  to  ad  valorem 
duty,  and  that  the  package  being  inspected,  was  found  to 
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tain  certain  goods,  wares,  and  merchandise,  not  described  in 
the  invoice,  whereby  the  same  was  forfeited  f  and  due  process 
of  law  for  the  condemnation  of  the  goods  in  question  was 
prayed  for. 

On  the  Ist  July,  1831,  Eliza  Bacon  filed  a  claim  to  the  said 
package,  for  and  on  behalf  of  Charles  Mellor.  In  answer  to 
the  information,  the  claimant  denied  that  the  package  was 
made  up  with  any  intent  to  evade  and  defraud  the  revenuOj  or 
that  the  same  was  liable  to  forfeiture. 

On  the  19th  February,  1833,  the  case  came  on  for  trial  be- 
fore Judge  HopKiirsoir,  and  a  special  jury. 

It  appeared  by  the  evidence,  that,  on  the  10th  August,  1831, 
the  goods  were  entered  at  the  custom  house  by  the  claimant, 
who  produced  the  original  invoice  at  the  time  of  making  the 
entry.  On  the  same  day,  and  immediately  after  the  entry,  the 
package  in  question  was  brought  to  the  custom  house,  in  ord^ 
to  be  inspected,  under  the  provisions  of  the  fourth  section  of 
the  act  of  28th  May,  1830.  On  opening  the  package,  at  the 
public  warehouse,  thirteen  pieces  of  quillings  were  found  lying 
on  the  top,  which  were  not  mentioned  or  described  in  the  in* 
voice.  Testimony,  taken  under  a  commission  to  Nottingham, 
in  England,  where  the  lace  was  manufactured,  went  to  show, 
that  the  thirteen  pieces  of  quillings  had  been  placed  in  the 
package  by  accident  and  mistake,  and  that  the  omission  to 
describe  them  in  the  invoice  arose  from  ignorance,  on  the  part 
of  the  person  by  whom  it  was  made,  that  they  were  contained 
in  the  package* 

The  case  was  argued  by  Gilpin,  District  Attorney,  for  the 
United  States,  and  Bboom  for  the  claimant 

Gilpin,  for  the  United  States. 

This  information  is  founded  on  the  fourth  section  of  the  act 
of  28th  May,  1830,  relative  to  goods  subject  to  ad  valorem 
duty,  which  declares,  **  that  if  any  package  shall  be  found  to 
contain  any  article  not  described  in  the  invoice,  the  same  shall 
be  forfeited.''  The  provisions  of  this  law  are  too  plain  to  be 
eoDtroverted.  Its  object  is  to  secure,  even  more  strictly  than 
befinne,  the  correctness  of  the  invoice.    It  requires  that  docu* 
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ment  to  be  correct^  under  the  heaviest  penalty.  By  the  act  of 
2d  March,  1799,  a  discretion  was  confided  to  the  collector  of 
the  customs,  to  judge  whether  or  not  a  difference  between  the 
contents  of  the  package,  and  the  account  of  them  giyen  at  the 
time  of  entry,  was  the  result  of  accident  or  design;  but  that 
discretion  no  longer  exists.  Repeated  evasions  of  the  revenue 
have  given  rise  to  this  change.  If  the  error  is  not  fraudulent, 
the  secretary  of  the  treasury  is  authorised  to  remit  the  forfeiture, 
by  the  act  of  3d  March,  1797.  1  Story's  Laws,  458.  632. 
3  Story's  Laws,  1684. 

Broom,  for  the  claimant 

It  is  a  mistake  to  suppose  tiiat  the  law  does  not  look  to  the 
fraudulent  intention.  Without  that  there  can  be  no  forfeiture. 
None  has  been  proved  in  this  case,  none  even  is  alleged  in  the 
information  or  on  the  argument  The  whole  series  of  the  re- 
venue laws  shows  that  the  forfeiture  depends  on  the  fraudulent 
design.  The  only  change  has  been  in  the  tribunal  which  is  to 
judge  of  this  design;  formerly  it  was  the  collector  of  the  cus- 
toms, now  it  is  the  court  and  jury.  The  act  of  2d  March, 
1799,  expressly  exempts  a  package  from  forfeiture,  though 
containing  an  article  not  described  in  the  invoice,  if  the  collec- 
tor is  satisfied  there  was  no  intention  to  defraud  the  revenue. 
The  act  of  20th  April,  1818,  repeals  certain  parts  of  that  law, 
but  does  not  touch  this  proviso.  It  could  not  be  intended  to 
apply  the  remedy  prescribed  in  the  act  of  3d  March,  1797,  to 
these  cases,  for  it  was  passed  previously  to  the  law  of  2d 
March,  1799,  which  legislates  upon  these  matters,  and  to 
which  alone,  and  not  to  that  of  3d  March,  1797,  the  provisions 
of  the  act  of  20th  April,  1818,  are  supplementary.  This  is 
the  more  evident,  because  this  latter  law  directs  that  ^  forfeit- 
ures are  to  be  recovered  and  distributed  in  the  manner  pre- 
scribed by  the  act  of  2d  March,  1799,'^  and  surely  it  does  not 
mean  that  the  forfeitures  are  to  be  recovered  and  distributed 
under  one  law,  and  remitted  or  mitigated  under  another. 

GiLPiir,  for  the  United  States,  in  reply. 

Nothing  can  be  more  explicit  than  the  fourth  section  of  the 
act  of  28th  May,  1830;  if  it  conflicts  with  any  previous  law. 
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it  repeals  it  Where  a  aubsequent  statute  is  inconsistent  with 
a  former  one  and  the  two  eannot  be  reconciled;  or  where  the 
latter  is  on  the  same  subject  matter  and  introduces  some  new 
qualifications  or  modifications,  the  two  cannot  stand  together; 
the  latest  must  preyaiL  Affirmations  in  statutes  that  introduce 
new  provisions,  imply  a  negatiTe  of  all  that  is  not  within  their 
purview;  so  that  a  law  directing  a  thing  to  be  done  in  a  certain 
manner,  implies  that  it  shall  not  be  done  in  any  other  manner. 
United  Sutes  v.  Hair  Pencils,  1  Paine,  400. 

But  in  fact  there  is  no  conflict  between  the  act  of  28th  May, 
1830,  and  that  of  2d  March,  1799.  The  designation  of  the 
offence  is  the  same  in  both;  the  penalty  is  the  same;  the  mode 
of  recovery  is  the  same.  The  difierence  is  in  the  time  and 
manner  of  redress,  mitigation,  or  pardon  after  the  offence  has 
been  proceeded  against  and  ascertained.  To  establish,  therefore, 
the  discordance  now  suggested,  and  to  show  that  the  subse- 
quent and  late  law  is  to  be  controlled  by  that  passed  twenty- 
five  years  since,  would  not,  even  if  it  could  be  done,  afford  a 
valid  ground  of  defence. 

Judge  HopxiKsoN  delivered  the  following  charge  to  the  jury; 

The  information  you  are  trying  is  founded  on  the  fourth  see- 
tioB  of  an  act  of  congress  passed  on  the  2Sth  May,  18d0.  This 
section,  after  directing  the  manner  in  which  the  collectors  of 
the  customs  shall  cause  the  packages  of  imported  goods  to  be 
opened  and  examined,  goes  on  to  enact  that  <<  if  any  pacluqp 
shall  be  found  to  contain  any  article  not  described  in  the  invoice, 
or  if  such  package  or  invoice  be  made  up  with  intent,  by  a  ftlse 
valuation,  or  extension,  or  otherwise,  to  evade  and  defraud  the 
revenue,  the  same  shall  be  forfeited.'^ 

Two  distinct  acts  are  made  the  grounds  or  causes  of  forfeit* 
ure.  1.  If  a  package  contains  any  article  not  described  in  the 
invoice.  2.  If  the  package  or  invoice  has  been  made  up  with 
intent  to  evade  or  defraud  the  revenue. 

The  information  bdfore  you  proceeds  on  the  first,  and  charges 
that  the  package  or  box  in  question  did  contain  certain  articles 
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not  described  in  the  inyoiee.  This  is  the  hct  alleged  in  the 
information,  and  it  is  denied  by  the  answer,  and  is  thus  put 
before  you  for  your  decision  upon  it  It  is  a  question  of  Cut 
merely,  apart  from  every  consideration  of  intention,  innocent 
or  fraudulent  Did  this  package  contain  any  article  not  de» 
scribed  in  the  invoice,  or  did  it  not?  Tour  verdict  is  to  an- 
swer this  question.  The  inquiry  on  the  second  ground  of  for- 
feiture is  more  difficult  and  complicated,  for  in  that  case  the 
jury  have  to  decide,  not  only  upon  the  truth  of  the  fact  charged, 
but  also  the  intention  with  which  the  act  was  done,  whether 
in  innocence,  by  mistake,  or  by  accident,  or  with  a  design  to 
defraud  the  revenue. 

In  this  case  there  is  no  dispute  about  the  fact;  it  is  not,  and 
it  could  not  be  denied,  that  the  box  of  laces  did  contain  ar- 
ticles not  described  in  the  invoice.  The  whole  defence  is  pat 
on  the  law  of  the  case,  which  relieves  you  fit>m  the  trouble  and 
responsibility  of  deciding  it  It  is  a  question  which  belongs  to 
the  court,  and  I  shall  take  it  upon  myself  on  my  own  reapon- 
sibility. 

The  defence  is,  that,  although  the  fourth  section  of  the  act  of 
88th  May,  1830,  declares  that  a  forfeiture  shall  be  incurred,  if  the 
package  contain  any  article  not  described  in  the  invoice,  yet 
that  no  such  forfeiture  is  incurred  unless  the  articles  so  found 
in  the  package  were  put  there  with  a  fraudulent  intent;  that  if 
it  happened  by  accident  or  mistake,  it  may  be  inquired  into  on 
this  trial;  that  this  is  to  be  decided  by  you;  and  that  the  claimant 
will  be  entitled  to  your  verdict  if  you  shall  be  Df  that  opinion. 
Is  this  the  true  meaning  and  construction  of  the  law?    In  such 
a  question  we  must  first  look  to  the  law  itself.    Is  that  clear  and 
explicit?    Has  it  no  ambiguity,  which  requires  that  we  should 
look  further  for  an  escplanation?    I  can  see  no  such  ambiguity 
in  the  enactment  in  question.    It  is  a  direct,  exjdicit  declaration, 
that  if  any  article  shall  be  found  in  a  package  which  was  not 
inserted  or  described  in  the  invoice  of  that  package,  the  same, 
that  is,  the  package,  shall  be  forfeited;  not  a  word  or  intimation 
about  the  intention  with  which  the  surplus  articles  were  pat 
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into  the  package;  not  a  mig^eation  that  acoident  or  mittake  it 
to  be  a  defence  on  the  trial  of  a  prosecation  for  this  penaltyi  or 
is  to  be  any  part  of  the  issue  or  inquiry  on  such  triaL 

The  argument  of  the  counsel  for  the  claimant  has  taken  ano* 
ther  course  to  bring  him  to  his  conclusion.  His  main  reliance 
has  been  on  the  sixtyHieventh  section  of  the  act  of  2d  March, 
1799,  which  he  considers  now  to  be  in  force^  end  to  be  incor* 
porated  with  the  provisions  of  the  law  of  18S0.  The  section  of 
the  former  act  referred  to,  is  in  many  respects  different  in  its 
course  of  proceeding  from  the  latter  act;  changes  having  been 
made  from  time  to  time  ss  experience  pointed  them  out  The. 
sixty-seventh  section  of  the  act  of  1799,  made  it  lawful  for  the 
eoUector,  after  entry  of  any  goods,  on  suspicion  of  fraud,  to 
open  and  examine  any  package;  and  ^  if  the  package  so  exa- 
mined shall  be  found  to  differ  in  its  contents  from  the  entry, 
then  the  goods  contained  in  such  package  shall  be  forfeited.'' 
Here  we  see,  that  the  examination  is  to  be  made  after  the  entry; 
that  it  is  to  be  made  only  on  a  suspicion  of  fraud;  and  the  dif- 
ference which  works  the  forfeiture,  is  to  be  between  the  entry 
and  the  contents  of  the  package.  Nothing  is  said  about  the 
invoice.  By  the  act  of  1890,  the  collector  is  directed  absolutely, 
and  whether  he  has  or  has  not  a  suspicion  of  fraud,  to  cause  one 
package  out  of  every  twenty  of  each  invoice,  to  be  opened  and 
examined;  and  if  the  package  thus  examined  shall  be  found  not 
to  correspond  with  the  invoice,  then  all  the  goods  contained  in* 
the  entry  are  to  be  inspected;  and  then  it  is  declared,  that  if  any 
package  shall  be  found  to  contain  an  article  not  described  in  tlie 
invoice,  it  shall  be  forfeited.  By  the  law  of  1799,  the  collector 
is  authorised  to  open  and  examine  packages  only  on  a  suspicion 
of  fraud :  this  is  the  groundwork  of  his  proceeding ;  and  the 
subsequent  proviso  of  the  law  is  consistent  with  the  principle 
of  the  enactment;  it  is,  that  the  forfeiture  shall  not  be  incurred 
if  it  shall  be  made  to  appear  to  the  satisfaction  of  the  collector, 
or  of  the  court  in  which  a  prosecution  shall  be  had  for  the  for- 
feiture, that  such  difference  proceeded  from  accident  or  mistake, 
and  not  fit>m  an  intention  to  defraud  the  revenue.    The  opening 
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aod  examinatioa  of  the  package  is  to  be  made  only  when^  in 
the  judgment  and  diaeretion  of  the  collector,  there  is  good  rea- 
aon  to  auapect  fraud ;  and  it  ia  eonsiilact  with  thia  priiiciple» 
that  if  he  shall  afterwarda  be  aatiafied  that  his  auq>ieiona  were 
iHifoundedi  and  there  was  no  intention  to  defraud  the  ievenue» 
he  ahould  have  the  authority  to  declare  thia  opinion,  upon  which 
the  fbrfiditure  should  not  be  incurred. 

Now  the  argument  for  the  present  claimant  is^  that  the  pro- 
viso of  the  sixtyHieveoth  section  of  the  act  of  1799  is  atiU  in 
force,  although  it  ia  clear  that  the  enacting  clauae  has  been  sua* 
pended  by  subsequent  lawa;  and  that,  therefore,  if  on  a  aeimre 
under  the  law  of  1830,  the  collector  should  be  satisfied  there 
was  ho  intention  of  firand  when  goods,  not  described  in  the 
invoice,  are  found  in  a  package,  the  forfeiture  would  not  be  in* 
curred;  that  the  court  has  the  same  power;  and  that  the  jury 
stands  in  the  place  of  the  court  in  the  exerciae  of  this  power, 
since  it  has  been  decided  that  seiaures  on  land  are  to  be  tried 
by  a  jury.  This  process  of  reaaoning,  which  ia  not  a  little  com- 
plicated, would  bring  the  question  of  intention  before  you  in 
the  determination  of  this  cause.  It  is  alleged  that  this  proviso 
has  never  been  repealed,  and  this  is  the  foundation  of  the  argv- 
menu 

The  act  of  1799  continued  to  be  the  law  of  the  land  untU 
1818,  when  a  supplement  to  it  was  passed,  introducing  material 
changes  in  the  whole  revenue  system.  By  the  twenty-aecood 
section  of  the  supplement,  a  change  is  made  in  the  law  on  the 
aubject  of  our  present  inquiry.  The  collectors  are  directed, 
without  any  previous  suspicion  of  fraud,  to  cauae  at  least  one 
package  out  of  every  invoice  to  be  opened  and  examined*  We 
atop  here  to  ask,  if  this  positive  order  does  not  take  from  the 
collector  the  discretion  to  examine  a  package  or  not,  according 
as  he  should  or  should  not  entertain  a  suspicion  of  fraud;  and 
could  he  justify  himself  for  neglecting  to  do  it  by  the  allegpttion 
that  he  had  no  auch  suspicion  ?  Yet  there  is  no  express  repeal 
of  that  part  of  the  aixty-seventh  aection  of  the  act  of  1799,  any 
more  than  of  the  proviso  of  that  aeotioo. 
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We  proceed  with  the  act  of  1818.  After  directtng  that  the 
package  shall  be  examined,  it  enacts^  that  if  it  shall  be  found  not 
to  correspond  with  the  invoice,  then  a  full  inspection  shall  be 
made  of  all  the  goods  included  in  the  entry;  <<and  if  any  pack- 
age is  found  to  contain  any  article  not  described  in  the  invoice, 
the  whole  packagiei  shall  be  forfeited/'  It  is  further  directed, 
that  <<  if  the  goods  shall  be  subject  to  an  ad  valorem  duty,  the 
same  proceedings  shall  be  had,  and  the  same  penalties  shall  be 
incurred  as  are  provided  in  the  eleventh  section  of  the  act: 
provided,  that  nothing  therein  contained  shall  save  from  forfeit- 
ure any  package  having  in  it  any  article  not  described  in  the 
invoice.'^  We  are  here  referred  to  the  eleventh  section  of  the 
act,  and  by  that  it  is  enacted  that  when,  in  the  opinion  of  the 
collector,  there  is  just  ground  to  suspect  that  goods,  subject  to 
an  ad  valorem  duty,  have  been  invoiced  below  their  true  value, 
he  diall  direct  them  to  be  appraised;  and  if  the  appraised  value 
ahaU  exceed  the  invoice  price,  an  addition  is  to  be  made  to  it, 
on  which  the  duties  are  to  be  estimated.  To  prevent  any  mis- 
understanding, to  preserve  the  distinction  between  goods  found 
in  the  package  not  mentioned  in  the  invoice,  and  an  underva- 
luation of  them  in  the  invoice,  it  is  expressly  provided  that 
nothing  in  the  act  shall  save  from  forfeiture  any  package  having 
in  it  gpods  not  described  in  the  invoice. 
-  The  whole  clause  or  provision  in  the  act  of  1799,  which  re^ 
lieves.the  forfeiture,  if  the  collector  or  the  court  shall  be  of 
opinion  that  no  fraud  was  intended,  is  omitted.  Do  we  find 
no  substitute  for  it;  no  power  to.  discriminate  between  fraudu- 
lent and  innocent  cases  of  excess  ?  There  is  a  substitute.  The 
power  to  discriminate  between  such' cases  remains,  although 
it  is  vested  in  another  tribunal.  The  twenty-fifth  section  En- 
acts, that  all  penalties  and  forfeitures  incurred  by  force  of  this 
act  may  be  mitigated  or  remitted,  in  the  manner  prescribed  by 
the  act  entitled,  ^  An  act  for  mitigating  or  remitting  the  for^ 
feitures,  penalties,  and  disabilities  accruing  in  certain  cases 
therein  mentioned,'^  passed  on  the  third  day  of  March,  1797. 
That  act  directs  the  party  who  has  incurred  the  penalty  or  for- 
44 


»M  FEBRUARY  SESSIONS,  IStt. 

Tbe  United  States  «.  A  Package  of  Laoa. 

feiturey  to  present  his  petition  to  the  judge  of  the  district,  who 
is  to  inquire  into  the  ciroumstanees  of  the  case;  to  state  the 
facts  and  transmit  them  to  the  secretary  of  the  treasury,  who 
shall  have  power  to  mitigate  or  remit  the  forfeiture,  if,  io  his 
opinion  the  same  shall  have  been  incurred  without  wilful 
negligence,  or  any  intention  of  fraud.  It  is  to  be  observed 
that  there  never  was  a  power,  in  the  collector  or  the  court, 
to  remit  a  forfeiture*  The  provision  of  the  law  of  1799,  wis 
that  no  forfeiture  should  be  incurred  in  the  case  mentioned,  if 
the  collector  should  be  of  opinion  that  the  difference,  between 
the  entry  and  the  contents  of  the  package,  proceeded  from 
accident  or  mistake,  and  not  from  an  intention  to  defraud  the 
revenue.  The  law  of  1818,  also  enacts  a  forfeiture  for  such  a 
diflbrence,  but  does  not  re-enact  the  condition  on  which  the 
forfeiture  shall  not  be  incurred.  The  forfeiture  is  declared  to 
be  absolute  and  complete,  on  finding  any  article  in  the  package 
not  described  in  the  invoice,  and  the  circumstance  of  accident 
or  mistake  which,  in  the  former  law,  was  referred  to  the  judg* 
ment  of  the  collector,  and  would  relieve  from  the  forfeiture,  is, 
by  the  act  of  1818,  to  be  the  ground  of  a  petition  for  a  remission, 
to  be  judged  of  by  the  secretary  of  the  treasury.  How  can 
we  suppose  that  it  was  tbe  intention  of  congress,  that  there 
should  be  no  forfeiture  in  cases  of  accident  or  mistake,  and,  at 
the  same  time,  to  refer  suoh  cases  to  the  treasury  for  a  remis- 
sion of  the  forfeiture  at  the  discretion  of  the  secretary  ?  Yet 
such  must  be  the  state  of  the  law,  if  the  proviso  of  the  sixty* 
seventh  section  of  the  act  of  1799  is  considered  to  be  in  force. 
The  whole  of  that  section  is  supplied  by  the  act  of  1818,  and 
repealed  so  far  as  it  is  inconustent  with  it. 

Some  stress  was  laid  on  that  part  of  the  twenty^fifth  section 
of  the  act  of  1818,  which  declares,  that  all  the  penalties  and 
forfeitures  incurred  by  force  of  it,  ^  shall  be  sued  for,  recover- 
ed, distributed,  and  accounted  for,  in  the  manner  .prescribed," 
by  the  act  of  2d  March,  1799.  It  has  been  ai^ed  that  this 
has  reference  to  and  keeps  alive  the  sixty-seventh  section  of 
that  act    I  see  no  reason  for  this  construction.    The  section 
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of  the  law  of  1799  referred  to,  is  evidently  the  eighty-ninth, 
which  provides  expressly  for  the  recovery  and  distributioik  of 
the  penalties  incurred  by  any  breach  of  it 

The  next  act  on  the  subject  is  that  of  1st  March,  1823,  an- 
other supplement  to  the  law  of  1799.  The  fifteenth  section  of 
this  act,  among  other  things,  enacts,  that  ^  if  any  package  be 
found  to  contain  any  article  not  described  in  the  invoice,  the 
whole  package  shall  be  forfeited;"  there  is  then  this  pro- 
viso; ^  that  the  secretary  of  the  treasury  be,  and  he  is  hereby, 
authorised  to  remit  the  forfeiture,  if  in  his  opinion,  the  said 
article  was  pot  in  by  mistake,  or  without  any  intention  to  de- 
fraud the  revenue."  Here  then  is  the  whole  case  provided 
for;  what  shall  constitute  the  offence;  what  the  penalty  or  pun- 
ishment shall  be;  and  in  what  manner  and  by  what  authority, 
a  discrimination  shall  be  made  between  cases  of  fraud  and  cases 
of  mistake.  It  is  hardly  possible  to  believe  that  the  same 
power  was  left  in  the  collector  under  the  law  of  1799.  The 
recovery  and  distribution  of  penalties  and  forfeitures  are  to  be 
made  according  to  the  act  of  2d  March,  1799,  and  to  be  miti- 
gated or  remitted  in  the  manner  prescribed  by  the  act  of  3d 
March,  1797,  already  referred  to. 

We  now  come  to  the  law  of  1830,  under  which  this  prose- 
cution has  been  instituted.  It  is  entitled,  an  <<act  for  the 
more  effectual  collection  of  the  impost  duties."  I  have  already 
remarked  upon  the  language  of  the  section,  which  embraces  the 
charge  laid  in  this  information.  There  is  nothing  doubtful  or 
ambiguous  in  it,  and  I  have  found  nothing  in  any  antecedent 
law  to  affect  the  construction  of  this  act,  in  the  manner  or  to 
the  purpose  contended  for  by  the  claimant  The  seventh  sec- 
tion of  this  act  also  refers  it  to  the  secretary  of  the  treasury  to 
remit  any  forfeiture,  whenever  he  is  of  opinion  that  no  fraud  on 
the  revenue  was  intended. 

On  the  whole  case,  then,  the  fact  being  admitted  or  proved 
to  your  satisfaction,  that  the  box  or  package  of  laces  in  ques- 
tion, did  contain  articles  not  described  in  the  invoice,  I  have  no 
doubt  on  the  law,  that  the  whole  package  is  forfeited,  and  that 
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neither  you  nor  I  have  any  thing  to  do  with  the  qaestion, 
whether  these  articles  got  into  the  box  by  mistake  or  accident, 
nor  with  the  intention,  fraudulent  or  innocent,  in  patting  them 
in.  The  law  has  given  the  decision  of  that  question  to  ano- 
ther power  in  the  government  It  belongs  not  to  yon  or  to 
me. 


The  Juar  found  a  verdict  for  the  United  Statesi 
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A  Pacxaos  contaiking  two  hvhbbsb  anb  fiftt  povhjm 
or  Const  Wool  and  fivs  dozen  and  tsn  Caps,  impobt- 
BD  IN  THB  Ship  Ann. 

1.  On  in  inlbnnation  for  ibrftitare  of  »  packafe  of  foodi,  eonteinia^  in  irtieli 
na«de■oribedintheinToi€^1lader  thepfovinooiof  theifliofSSth  lli7,1630» 
efidence  of  accident  or  mistake  may  be  given,  to  rebnt  tbe  inference  of  ftan^ 
nient  intention,  bnt  ia  not  a  sofficient  groond  of  defence. 

S.  Where  an  article  not  deecribed  in  the  inyoioe  ia  ftond  in  a  package,  the  whole 
package,  and  not  the  article  akme,  b  feiftited  under  the  proviaiooe  of  the  Ml 
of  98th  May,  1830. 

On  the  16th  October,  1830,  the  attorney  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania,  filed  an  information 
against  a  package  containing  two  hundred  and  fifty  pounds  of 
eoney  wool  and  five  dozen  and  ten  caps,  imported  into  the 
port  of  Philadelphia  on  the  8th  September,  1830,  from  Liver* 
pool,  in  the  ship  Ann.  The  information  alleged  that  the 
goods  were  subject  to  ad  valorem  duty,  and  that  the  package 
being  inspected  was  found  to  contain  certain  gpods,  wares,  and 
merchandise  not  described  in  the  invoice,  whereby  the  same 
was  forfeited;  and  due  process  of  law,  for  the  condemnation  of 
the  goods  in  question,  was  prayed  for. 
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On  the  26th  November,  1833,  Daniel  Vail  and  Peter  Mar- 
seilles filed  a  claim  to  the  package.  In  answer  to  the  infor- 
mation the  claimants  averred,  that  if  the  package  did  contain 
articles  not  described  in  the  invoice,  the  same  occurred  wholly 
by  accident  and  mistake,  and  without  any  intention  to  defraud 
the  United  States,  and  they  alleged  that  it  was  not  liable  to 
forfeiture. 

To  this  answer  a  general  replication  was  filed  on  the  part  of 
the  United  Stotes. 

On  the  27th  May,  1833,  the  case  came  on  for  trial  before 
Judge  HopKiNSOH  and  a  special  jury.  It  was  argued  by  6ii.pni, 
District  Attorney,  for  the  United  States,  and  Chauhcst  for 
the  claimants. 

On  the  part  of  the  United  Slates  the  original  invoice^  pre- 
sented at  the  custom  house  by  the  claimants  at  the  time  of 
entry,  was  produced.  It  described  the  package  in  question  as 
containing  only  two  hundred  and  fifty  pounds  of  coney  wooL 
It  was  proved  that  on  opening  it  at  the  public  stores  five  dozen 
and  ten  caps  were  found  within.  The  counsel  ibr  the  claim- 
ants then  offered  to  read  testimony,  taken  under  a  commission 
to  London,  in  order  to  prove  that  the  articles  thus  omitted  in 
the  invoice,  were  put  into  the  box  by  accident  or 


On  admitting  this  evidence.  Judge  Hopxihsom  delivered  the 
following  opinion: 

The  question  of  law  in  this  case  has  been  fully  argued  and 
considered,  in  another  case,  by  this  court  It  is  my  opinion, 
that  the  only  fact  we  have  to  try  here,  is  wliether  the  package 
oontained  articles  not  described  in  the  invoice.  We  have 
nothing  to  do  with  the  intention,  with  which  they  were  so  put 
in  the  box,  nor  whether  it  was  done  by  mistake  and  accident, 
or. with  a  fraudulent  design  upon  the  revenue.  This  is  an  in- 
quiry for  the  secretary  of  the  treasury  to  make,  should  the  case 
be  brought  under  his  consideration,  in  the  manner  directed  by 
the  act  of  congress,  and  not  for  this  court  and  jury  to  pass 
upon.   In  strictness,  therefore,  the  evidence  now  oflered  should 
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be  rejected  as  having  no  relevancy  to  the  isiue;  bat,  as  the 
claimants  are  said  to  be  respectable  merchanta,  it  may  be  doe 
to  them,  or  at  least,  no  anreasonable  indulgence,  to  allow  them 
to  show  their  case  to  the  jury  and  the  public,  as  it  really  is.  I 
shall,  therefore,  permit  the  testimony  to  be  read  tor  the  reason 
given,  and  not  for  any  influence  it  can  legally  have  on  the 
verdict. 

This  evidence  being  read,  and  no  other  offered  on  the 
part  of  the  United  States,  Judge  Hopxivsok  delivered  the  fol- 
lowing charge  to  the  jury: 

It  is  the  opinion  of  the  court  that,  by  the  revenue  laws,  if 
any  package,  imported  into  the  United  States,  shall  be  found 
to  contain  any  articles  not  described  in  the  invoice,  the  whole 
package  shall  be  forfeited;  and  that  this  forfeiture  cannot  be 
avoided,  by  showing  that  the  articles  omitted  in  the  invoice 
were  put  into  the  package  by  accident  or  mistake,  and  without 
any  intention  to  defraud  the  United  States.  The  power  to 
remit  the  forfeiture,  in  cases  of  accident  or  innocent  mistake, 
without  Ssfraudulent  intention,  is  given  to  the  secretary  of  the 
treasury,  and  not  to  the  court  and  jury  by  whom  the  issue  on 
the  information  is  tried. 

The  Jumr  found  a  verdict  for  the  United  States. 
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V. 

John  Halberstadt. 

TKe  provwioDs  of  the  act  of  dd  March«  1799,  making  it  penal  to  adl,  alienate  or 
remoYe  an  empty  cask,  which  had  oontained  foreign  diatiHed  spiiita,  belbre  the 
marks  aet  thereon  have  been  deftoed,  refer  to  a  sale,  alienation  or  remofil  bj 
the  owner  to  a  parchaaer  or  alienee,  and  not  to  a  nrooval  by  the  peinon  who 
receiree  it  after  a  purchase. 

JL HIS  was  a  second  suit,  brought  by  the  attorney  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania,  on  the  repre- 
sentation of  the  collector  of  the  customs,  against  the  defendant, 
to  recover  the  penalty  of  one  hundred  dollars  accruing  on  the 
purchase  or  removal  of  an  empty  cask,  which  had  contained  fo- 
reign distilled  spirits,  before  the  marks  set  thereon  by  the  offi- 
cers of  the  customs  had  been  defaced. 

By  the  forty-fourth  section  of  the  act  of  2d  March,  1799, 
regulating  the  collection  of  duties  on  imports  and  tonnage,  it  is 
provided,  that  on  the  sale  of  any  empty  cask,  which  has  been 
branded  or  marked  by  the  officers  of  inspection,  as  containing 
distilled  spirits,  prior  to  the  delivery  of  it  to  the  purchaser  or 
any  removal  of  it,  the  marks  so  set  thereon  are  to  be  defaced  in 
the  presence  of  an  officer  of  inspection  or  of  the  customs;  and 
«  every  person  who  shall  sell  or  in  any  way  alienate  or  remove 
any  cask,  which  has  been  emptied  of  its  contents,  before  the 
marks  and  numbers  set  thereon  shall  have  been  defaced  and 
obliterated  in  the  presence  of  an  officer  of  inspection,  shall  for 
every  such  offence,  forfeit  and  pay  one  hundred  dollars,  with 
costs  of  suit" 

On  the  29th  May,  1833,  the  case  came  on  to  be  tried  before 
Judge  HoPKiNsoN  and  a  special  jury.  The  facts  of  the  purchase 
of  the  empty  casks,  and  of  their  being  removed  to  the  ware- 
house of  the  defendant,  without  the  marks  being  defaced,  were 
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admitted  as  on  the  former  trial,  and  similar  evidence  was  given 
to  show  that  the  purchase  of  the  casks  was  made  by  a  clerk  of 
the  defendant,  but  that  he  had  not  given  any  directions  in  re* 
gard  to  the  particular  kind  of  casks,  and  knew  not  that  the 
marks  were  yet  upon  them,  until  notice  of  the  &ct  was  given 
to  him  by  the  oflBcers  of  the  customs,  by  whom  they  were  found 
at  his  store.  On  the  part  of  the  United  States  additional  evi- 
dence was  produced,  to  show  that  the  defendant  had  directed 
and  acquiesced  in  the  act  of  his  agent 

The  case  was  argued  by  Gupin,  District  Attorney,  for  the 
United  States,  and  Chew,  for  the  defendant 

Judge  HopxiNSoir  informed  the  counsel  that  he  did  not  expect 
to  hear  any  of  the  points  of  law  decided  on  the  former  trial  (ante, 
page  267)  again  argued.  That,  while  either  party  might  have  the 
benefit  of  excepting,  he  should  charge  the  jury  as  he  had  done  be- 
fore. 1.  That  if  in  their  opinion  the  defendant  had  no  agency  in, 
or  knowledge  of  the  purchase  and  removal  of  the  casks,  nor  any 
acquiescence  in  the  illegal  proceedings  by  his  agent,  although 
he  might  be  the  owner,  in  whole  or  in  part,  of  the  casks,  he  was 
not  liable  to  the  penalties  of  the  act;  but  the  punishment  should 
be  visited  on  the  offender,  or  the  person  who  actually  sold  or 
removed  the  casks  in  violation  of  the  law.  8.  That  the  pro* 
visions  of  the  forty  •fourth  section  of  the  act  of  2d  March,  1 799, 
are  in  full  force  and  not  repealed  by  the  act  of  20th  April,  1818, 
providing  for  the  deposit  of  wines  and  distilled  spirits  in  the 
public  warehouses. 

GiLPiK,  for  the  United  States. 

The  decision  of  the  court  made  on  the  former  trial,  in  regard 
to  the  points  of  law  involved,  leaves  this  principally  a  question 
of  fact  for  the  jury.  The  evidence  on  the  part  of  the  United 
States  is  materially  changed,  and  is  now  dearly  sufficient  to 
show  that  the  defendant  was  the  principal  person  in  the  whole 
transaction;  that  he  not  only  directed  his  clerk  to  make  these 
purchases,  but  that  he  recognised  his  acts  after  he  had  done  so» 
If  so,  this  will  afford  just  ground  for  the  jury  to  find  that  the 
defendant  did  remove  the  casks,  described  in  the  declaration, 
45 
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without  having  the  marks  erased  therefrom,  which  is  the  offeoee 
by  which  the  penalty  is  incurred. 

Chew,  for  the  defendant 

It  is  not  admitted  that  the  testimony  in  this  case  establiabei 
a  participation  of  the  defendant  in  any  illegal  acts  of  his  clerk; 
on  the  contrary,  the  weight  of  evidence  on  this,  as  on  the  former 
trial,  is  against  any  such  participation.  The  decision  of  the 
court  on  that  occasion  has  settled  the  law  conclusivdy  as  to  this 


There  is,  however,  another  ground  not  taken  on  the  former 
trial.  The  act  of  congress  refers  exclusively  to  the  sdier  and 
not  to  the  purchaser  of  the  cask ;  it  was  impossible  for  any  bat 
the  seller  to  have  any  of  these  marks  obliterated;  it  was  his  duty. 
The  law  is  the  same  with  the  certificates  as  with  the  marks;  and 
it  has  been  decided  that  certificates  must  be  surrendered  on  the 
sale  of  the  casks  by  the  seller.  1  Story 's  Laws,  611,612.  Peisch 
V.  Ware,  4  Cranch,  347.  Sixty  Pipes  of  Brandy,  10  Wheatoo, 
421.     United  States  v.  Chests  of  Tea,  12  Wheaton,  486. 

Gilpin,  for  the  United  States,  in  reply. 

The  removal  meant  by  the  act  of  congress  refers  to  both  seller 
and  purchaser.  This  is  evident  by  the  express  words  of  the 
law.  The  law  states  removal  as  well  as  alienation.  If  the  seller 
is  only  meant,  why  say  more  than  delivery?  The  seller  can 
do  no  more;  yet  the  law  says  on  removal.  The  act  of  the  seller 
is  complete  on  alienation  and  delivery,  a  removal  is  for  the  pur- 
chaser. If  the  penalty  only  attached  to  the  seller,  why  not 
limit  the  provision  of  the  law  to  alienation  and  delivery?  This 
b  also  shown  by  an  examination  of  the  other  parts  of  the  law. 
The  law  intends  to  have  certain  marks  for  its  use;  to  have  them 
at  certain  times,  to  abolish  them  at  others;  all  who  violate  this 
are  punishable.  Every  person  having  a  cask  which  is  full  must 
have  a  certificate  and  the  marks  upon  it,  whether  he  be  a  pu^ 
chaser  or  the  original  importer.  So  every  person  having  a  cask 
which  is  empty,  must  have  the  marks  erased.  In  other  see* 
tions  of  the  law  we  find  wrong  removals  punished,  as  in  the 
case  of  any  person  concerned  in  removing  goods  not  having  a 
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permit,  or  not  weighed;  no,  by  this  law  any  person  remoring 
casks,  not  as  the  law  requires  them,  is  to  be  punished  in  the 
manner  provided.  The  buyer  is  bound  and  is  able  to  know  it 
IB  wrong,  as  well  as  the  seller;  he  is  not  an  innocent  sufferer; 
he  ean  use  these  casks,  he  can  carry  them  abroad  and  refill  them. 
If  any  person  may  buy  and  remove,  there  is  an  end  to  prevent- 
ing fraud  on  revenue.  Where  a  party  has  it  in  his  own  power  te 
avoid  a  penalty  and  does  not  do  it,  it  is  incurred.  Here  the 
buyer  could  and  ought  to  avoid  it,  and  he  does  not  1  Story's 
Laws,  617.     United  States  v.  Chests  of  Tea,  1  Paine,  499. 

Judge  HopxiNSON  delivered  the  following  charge  to  the  jury: 

On  a  careful  review  of  the  law,  a  question  has  presented  it- 
self, which  did  not  occur  at  the  former  trial;  nor  was  it  sug* 
gested  on  that  trial,  by  the  counsel  on  either  side.  It  ts  this; 
Do  not  the  directions  of  the  law  apply  only  to  the  seller  of  a 
cask?  Is  not  he  the  person  on  whom  it  is  enjoined  to  erase  the 
custom  house  marks,  on  the  sale  of  any  cask,  before  the  delivery 
thereof  to  the  purchaser,  or  before  any  removal  thereof? 

Do  these  directions  apply  to  the  purchaser  of  the  cask,  or 
only  to  the  seller?  How  can  the  purchaser  deface  the  marki 
prior  to  the  delivery  of  them  to  him,  or  before  they  are  removed 
from  the  possession  of  the  seller?  How  can  he  exercise  any 
act  of  ownership  over  them  until  they  are  delivered  to  him;  er 
before  they  are  removed  from  the  place  where  they  were  in  the 
possession  of  the  seller?  It  seems  to  me  that  the  provisions 
and  penalties  of  the  law  apply  only  to  the  person  who  sells  a 
cask,  without  defacing  the  marks;  not  to  the  purchaser  of 
such  casks,  who  may  not  be  presumed  to  know  any  thing  of 
their  antecedent  history,  where  they  came  from,  or  what  was 
in  them. 

But  I  go  on  the  words  of  the  law.  They  are  as  follows: 
**  Every  person  who  shall  sell,  or  in  any  way  alienate  or  re- 
move  any  cask,  chest,  vessel  or  case,  which  has  been  emptied  of 
its  contents,  before  the  marks  and  numbers,  set  thereon  pursuant 
to  the  provisions  aforesaid,  shall  have  been  defiioed  or  ebliterafted 
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ia  preMoce  of  ao  officer  of  iiiq>eetioo;  or  who  shall  ttq;lect  or 
refuae  to  deliver  the  certificate  iseued  to  acoompany  the  cask, 
chesty  yessely  or  case  of  which  the  marks  and  numbers  shall  have 
been  defaced  and  obliterated  in  manner  aforesaid,  on  being 
thereto  required  by  an  officer  of  inspection  or  of  the  customs, 
shall,  for  each  and  every  such  offence,  forfeit  and  pay  one  hun- 
dred dollars  with  costs  of  suit" 

If  the  purchaser  is  liable,  he  is  so  the  moment  the  cask  is 
removed;  even  before  it  comes  to  his  store,  or  actual  possession, 
or  he  can  know  whether  it  has,  or  has  not,  or  ever  had,  any 
marks  upon  it,  or  that  they  had  been  defaced.  A  man  sends 
an  order  from  the  country  for  empty  casks;  they  are  sent  with- 
out  defacing  the  marks;  the  penalty  under  such  a  construction 
is  irrevocably  fixed  upon  him.  It  is  now  impossible  to  comply 
with  the  law;  the  marks  cannot  be  defaced  before  delivery  or 
removal. 
» 

The  Joey  found  the  following  verdict: 

<<  We  find  the  facts  proven,  that  the  defendant  did  remove  the 
cask  described  in  the  declaration,  without  having  the  marks 
erased  therefrom,  and  having  purchased  the  same  from  some 
person  unknown  to  the  jury." 

On  this  verdict  the  court  subsequently  directed  judgment  to 
be  entered  for  the  defendant 


The  Uniteb  States  op  Ameeica 
Elleh  Ditval,  Administeatrix,  and  William  Duyajl,  An- 

MINISTEATOE  OF  EdWAED  W.  DuVAL,  DECEASED. 

1«  A  QMifCi  whioh  M  to  f^offtm  a  qnoituui  of  ri|^ht  botwMO  ptitioa,  noil  bo  m 
0irtoiii«  uoUbnBi  and  iiolorioiiit  aa  to  bo  undoialood  and  luiunni  by 
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&  The  OMifeof  m  depertmenl  of  the  govemiiieat,  in  nttfing  its 
ha^e  no  effbet  oo  thoee  of  in  indifidnal  onJeie  it  ia  certain,  nniibnn  and  n^ 
toriooa. 

8.  Ahhooi^h  the  nlary  of  an  Indian  afent  b  fixed  mider  the  proriaions  of  the 
aet  of  90lh  April,  1818,  al  a  oertain  amn,  yet  he  hat  a  rifht  to  an  aBoivanee 
la  addition,  for  aooh  aervieea  or  ezpenditnrea  aa  are  aolhoriaed  bj  a  fnenl 
nnfe  of  the  Department  of  War. 

4.  Where  a  char^^  not  prohibited  by  law,  is  enpported  by  a  dear  equity  ariiinf 
from  a  bon4  fide  perfonnance  of  aerfice  by  a  pablie  oAoer,  or  a  bona  fide  ez- 
peoditnre  of  money  for  the  pnblie  eenrioe,  a  diecretion  b  properly  ireited  ui 
the  head  of  a  departnaent  of  the  government  to  allow  it,  aUhoogh  then  b 
no  expreoi  authority  for  it,  and  it  b  not  a  aabjeet  of  etrict  bfal  right 

5.  In  all  caaee  where  a  discretion  b  confided  to  the  head  of  a  department  of  the 
fofemment,  to  allow  or  diaallow  a  charge  of  a  pablie  officer,  a  oonrt  and  jury 
have  the  same  diecretion  over  the  charge,  when  it  eomee  before  them  for  va* 
vimon  and  enmination. 

fi.  Where  a  pablie  officer,  at  the  requeet  of  the  head  of  a  department,  performa 
other  public  dotiee  than  thoee  properly  belonging  to  hb  offioe,he  b  entitled  to 
extra  oompenaation* 

7.  Bipendttona  made  by  an  Indian  agent,  for  the  benefit  of  the  Indiana,  and 
on  a  tncfc  of  land  reaerred  and  held  by  themaelTea,  are  not  to  be  chaifod  to 
the  United  Statea. 

8.  Under  the  proviaiom  of  the  act  of  3d  March,  1797,  no  claim  of  a  pablie  offi- 
oer  for  a  credit,  can  be  admitted  on  a  trial,  nnleas  it  haa  been  preeented  to  and 
diaallawed  by  the  aceoonting  offioeri  of  the  treaanry. 

9l  a  aoapwiiinn  of  a  claim  for  a  credit,  by  the  accounting  offieen  of  the  treaa* 
my,  b  not  a  ditallowanoe,  although  no  particular  form  of  allowanoe  or  dla> 
allowance  b  required. 

10.  Where  a  controverey  oonaisti  chiefly  of  queetiona  of  fiict,  the  objectiona  to 
a  vei^iet  mnil  be  very  cogent  to  induce  the  court  to  grant  a  new  trbL 

IL  Where  a  jury  render  a  verdict  againat  the  plain  prindplea  of  law,  aa  laid 
down  by  the  court,  and  againat  dear  and  unqoeitioned  evidence,  the  court 
win  grant  a  new  trial  notwithstanding  the  particular  drcumatancea  or  general 
joitioe  of  the  caae. 

Ov  the  25th  January^  1833,  suit  was  brought  in  this  court  by 
the  United  States  against  the  representatives  of  Edward  W, 
Duval,  to  recover  eleven  thousand  five  hundred  and .  thirty- 
eight  dollars  and  fifty-four  cents,  for  that  sum  of  money  alleg- 
ed to  have  been  received  by  him  in  his  life  time,  and  to  be 
still  due  and  unpaid.  To  this  suit  the  defendants  pleaded  the 
general  issue.    The  case  came  to  be  tried  before  Judge  Hor- 
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KIN80N  and  a  special  jury,  on  the  3d  June^  1833,  when  the 
material  facts  established  were  as  follows. 

On  the  7th  October,  1824,  Mr.  Duval  was  appointed  ^  Indiao 
Agent  to  the  Cherokees  on  the  Arkansas,''  and  gave  hood  to 
the  United  States  with  two  sureties,  in  the  sum  of  ten  tfaou« 
sand  dollars,  for  the  faithful  discharge  of  the  duties  of  the 
office.  There  being  no  agency  house,  he  was  authorised  to 
build  one  at  an  expense  not  exceeding  two  thousand  dollars. 
Finding,  however,  on  his  arrival  there,  that  the  other  duties  of 
his  station  prevented  his  attention  to  this  object,  and  having  a 
house  of  his  own,  such  part  of  it  as  was  necessary  was  occa* 
pied  for  the  public  use,  and  a  rent  of  one  hundred  and  twenty 
dollars  per  annum,  allowed  by  the  government  In  1826, 
however,  it  being  considered  absolutely  necessary,  he  was  di« 
rected  to  purchase  a  house  at  the  cost  first  specified.  This  he 
did  on  the  31st  March,  1S27,  but  the  building  requiring  much 
alteration  and  repair,  was  not  completed  till  the  end  of  De- 
cember, 1829,  though  partially  occupied  in  June  preceding; 
the  entire  cost  of  purchase,  alterations,  and  repairs  having 
amounted  to  two  thousand  six  hundred  and  seventy-nine  dol- 
lars and  sixty  cents.  Mr.  Duval  was  also  directed  to  bwld, 
for  the  use  of  the  Indians,  a  cotton  gin,  but  limited  to  seven 
hundred  dollars;  the  Indians  themselves  wishing  a  better  one, 
offered  him.  five  hundred  dollars  more  from  their  own  funds, 
and  ultimately  agreed,  should  it  cost  above  twelve  hundred 
dollars,  to  supply  the  excess;  it  was  finished  in  1829,  for 
eighteen  hundred  and  seventy  dollars  and  ninety-four  centsi 
Immediately  after  his  appointment,  and  with  these  instructions 
as  well  as  others  in  regard  to  the  g<*neral  discharge  of  his 
duties  as  agent,  Mr.  Duval  went  to  Arkansas.  He  remained 
there  until  January,  1828,  acting  to  the  entire  satisiaction  of 
the  government,  and  obtaining  much  influence  among  the 
Indian  tribes.  He  devoted  himself  especially  to  carry  through 
the  plan  of  removing  the  Indians  over  the  Mississippi; 
and  was  entrusted  with  large  disbursements  for  that  object 
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aecounto  appear  to  have  been  regularly  rendered  up  to  thii 
time. 

In  the  winter  of  1827,  the  Cherokees,  urged  on  as  they 
Tepreaented  by  the  pressure  of  heavy  grierances,  determined  te 
0and  a  delegation  to  Washington,  without  the  usual  previous 
permission  to  do  so,  and  with  some  difficulty  prevailed  on  Mr. 
Duval  to  accompany  it,  on  the  3d  January,  1898.  This  visit 
led  to  negotiations  of  importance,  in  which  he  acted  as  the 
principal  negotiator  for  the  government  They  ended  in  a 
treaty  with  the  Cherokees,  on  the  6th  May,  18S8,  for  the 
cession  of  their  territory  lying  within  the  boundaries  of  Ar- 
kansas, and  removal  beyond  its  western  limits.  By  the  fourth 
article,  however,  a  small  tract,  on  which  various  improvements 
had  b^n  made,  was  reserved  from  the  general  cession,  and 
agreed  to  be  sold  by  the  United  States,  who  were  specially  to 
apply  the  proceeds  to  erect  a  mill  and  other  works,  for  the 
benefit  of  the  Cherokees,  in  their  new  country.  On  the  6th 
of  June  the  delegation  left  Washington  to  return  home. 

Mr.  Duval  remained  until  the  month  of  November  fellows 
ing,  up  to  which  time  he  settled  his  accounts.  He  then  re* 
turned  to  Arkansas,  entrusted  with  carrying  into  effect  tfie 
treaty  made  in  the  spring;  and  was  also  appointed  agent  for  the 
Choctaws  west  of  the  Mississippi,  though  without  any  allows 
anea  tar  additional  compensation.  He  was  besides  directed  to 
receive  the  emigrant  Indians  from  Georgia  and  the  adjoining 
states,  at  the  mouth  of  White  river,  and  to  provision  and  trans- 
port them  west  of  Arkansas.  On  the  S2d  April,  1829,  the 
reservation,  above  referred  to,  was  sold  by  the  United  States 
with  all  the  improvements  made  upon  it ;  the  proceeds  were 
two  thousand  and  fifty  dollars,  snd  were  applied  to  the  benefit 
of  the  Indians  on  the  new  territory  to  which  they  removed. 
The  reservation  in  question  was  purchased  by  Mr.  Duval  him" 
sdf,  and  remained  in  his  possession  and  that  of  his  representa- 
tives, until  the  26th  April,  1832,  when  the  sale  was  cancelled 
by  the  secretary  of  war,  on  the  ground  that  such  a  purchase 
ongtt  not  to  be  made  by  an  Indian  agent    To  this  decision 
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his  represeriUtiyes  assented,  and  the  sum  given  by  Mr.  Duyal 
was  repaid. 

After  his  return  to  the  agency,  for  a  period  of  finirteen 
months,  Mr.  Duval  received  and  disbursed  very  lai^  suins  of 
money  in  the  performance  of  his  various  duties.  He  failed, 
however,  to  render  any  account  during  the  whole  of  that  time, 
by  reason,  as  was  afterwards  alleged,  of  his  constant  engage- 
ment in  the  public  service.  After  waiting  till  the  15th  Jan- 
uary, 1830,  the  secretary  of  war  informed  him  that  the  pro- 
visions of  the  law  of  31st  January,  1883,  relative  to  punctaal 
settlements,  being  positive,  and  the  accounting  officers  of  the 
treasury  having  reported  his  failure  to  comply  with  them  for 
so  long  a  period,  no  other  course  was  left  than  his  removaL 
On  the  15th  September,  1830,  Mr.  Duval  died  in  ArkansaSy 
no  adjustment  of  his  accounts  having  been  made.  In  the 
spring  of  1832,  his  representatives  presented  an  account  of  the 
disbursements  made  by  him,  and  his  various  claims  for  expen- 
ditures, allowances,  and  compensation,  which  resulted  in  a 
balance  alleged  to  be  due  to  him  from  the  United  States,  of 
three  thousand  nine  hundred  and  sixty-five  dollars  and  fifty- 
one  cents.  On  an  examination  of  this  account  by  the  accoant* 
ing  officers  of  the  treasury,  numerous  items  of  charge  were 
rejected  as  inadmissible,  or  not  sufficiently  proved,  and  on  the 
S6th  April,  1832,  according  to  their  report,  he  was  at  the  time 
of  his  death  actually  indebted  to  the  United  States  in  the  sum 
of  eleven  thousand  five  hundred  and  thirty-eight  dollars  and 
fifty-four  cents,  the  debt  to  recover  which  this  suit  was 
brought 

The  difierence  between  the  two  accounts,  amounting  a]to-> 
gether  to  fifteen  thousand  five  hundred  and  four  dollars  and 
five  cents,  was  made  up  of  numerous  charges  which  were 
classed  under  the  following  general  items;  viz. 

1.  The  rent  of  his  house  for  the  agency,  from 

1st  Oct  1826,  to  31st  Dec  1829,  9  390  00 

2.  His  expenses  and  compensation  at  the  treaty 

of  6tb  May,  1828,  1064  01 
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3.  Expenses  of  the  Indian  delegation, 

4,  5.  Horses  and  steamboats  for  transporting 

emigrating  Indians, 

6.  Loss  of  his  horse  and  his  expenses  at  an  In- 
dian council, 

7.  His  compensation  as  Choctaw  agent, 

8.  A  sum  paid  T.  Graves  under  die  treaty  of 
6th  May,  1888, 

9.  Purchasing  looms  for  the  Indians, 

10.  Sending  a  special  messenger  to  Washington, 

11.  Services  of  an  interpreter  to  the  Indian  de- 
legation, 

11^.  Forage  for  his  own  horses, 
13*  Expenditures  on  the  agency  house  above 
02000, 

14.  Expenditures  on  the  cotton  gin  above  j|^700, 

15.  Expenditures  on  the  Cherokee  reservation 

before  its  sale,  270  35 
16, 17.  Expenses    and    provisions   to    Indians 

visiting  the  agency,  177  00 

18.  Provisions  to  emigrating  Indians,  891  24 

19.  Expenses  at  the  agency  for  the  Indians,  1017  50 

20.  Provisions  for  and  charges  on  account  of 
emigrating  Indians,  1861  93 

21, 22, 23.  Special  services  and  expenditures  re- 
quired at  the  agency,  123  00 

24.  Expenditures  on  the  reservation  while  it 

was  in  his  own  possession,  1427  75 


2429  13 

1158  00 

147  50 

500  00 

1125  00 

54  46 

250  00 

300  00 

466  64 

679  60 

1170  94 

815504  05 


On  the  3d  June,  1833,  the  case  came  to  be  tried  before  Judge 
HoPKiirsoN  and  a  special  jury.    It  was  argued  by  Oilpiv,  Dis- 
trict Attorney,  for  the  United  States,  and  J.  R.  Inoxbsoli.  and 
Sbrobaht,  for  the  defendants. 
46 
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Oiuiir,  for  the  United  States. 

The  amount  in  dispute  in  this  case  is  lai^,  but  it  is  also 
important  from  the  circumstances  connected  with  it  Nearly 
three  years  hare  elapsed  since  the  death  of  Mr.  Duval,  so  that 
the  fullest  opportunity  has  been  aflforded  to  elucidate  and  ex- 
plain every  part  of  the  transactions.  The  whole  accounts 
hare  been  thoroughly  investigated  by  the  accounting  oflScera 
of  the  treasury,  with. the  aid  of  his  representatives,  and  under 
the  immediate  inspection  of  those  officers  of  the  government, 
who  have  long  been  versed  in  all  the  minutiae  of  such  accounts, 
and  are  well  acquainted  with  the  expenditures  necessary  for  an 
Indian  agent 

We  are  to  consider  in  the  outset  the  duties  of  the  agent,  his 
compensation,  and  the  disbursements  he  can  lawfully  claim  al* 
lowance  for.  His  duties,  as  defined  by  law,  are  to  receive  and 
dispose  of  goods  to  the  Indians  on  public  account,  to  carry  into 
effect  I  the  various  provisions  of  the  treaties  with  them,  and  to 
account  regularly  every  quarter.  His  compensation  was  at  first 
a  salary  and  certain  rations,  but  in  1818  it  was  fixed  at  fifteen 
hundred  dollars,  to  embrace  all  allowances  for  himself,  his  clerks, 
and  every  service  connected  with  his  office.  His  disbursements 
are  either  those  necessary  to  his  place,  or  such  as  are  extra  and 
contingent;  before  he  can  claim  allowance  for  them,  all,  even 
the  most  necessary,  must  be  accurately  vouched ;  when,  how- 
ever, they  are  extra  or  contingent  expenditures,  a  mere  voucher 
of  their  having  been  made  is  not  sufficient,  they  are  not  left  to 
his  own  discretion,  they  must  be  sanctioned  by  the  Secretary 
of  War,  or  proper  officer  of  the  department 

These  rules  are  to  govern  us  in  admitting  or  rejecting  the 
claims  that  are  now  made  by  Mr.  Duval's  representatives;  such 
as  are  strictly  within  the  duties  of  his  office  must  be  satisfac- 
torily proved ;  such  as  are  not  must  have  the  sanction  of  the 
department 

The  first  two  items  are  evidently  contingent,  and  are  ex- 
pressly refused  by  the  treasury  for  want  of  the  proper  sanction. 
Nor  are  they  just;  in  the  first,  rent  is  charged  for  his  own  house 
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long  after  one  had  been  purchaaed  bj  the  United  States,  or  at 
least  long  aAer  Mr.  Dural  had  received  the  money  to  purchase 
one ;  and  in  the  secondy  he  was  performing  the  duties  of  his 
office  at  a  distance  from  his  ageocj,  but  certainly  not  with 
more  labour,  and  for  this  he  was  receiying  his  salary.    The 
next  three  itemts  depend  entirely  on  vouchers  of  the  suffi* 
ciency  of  which  the  jury  must  judge.    The  sixth,  however,  is 
clearly  within  the  provision  for  compensation  fixed  by  law^ 
and  to  authorise  its  allowance  in  addition,  the  sanction  of  the 
department  even  would  scarcely  suffice ;  yet  this  is  entirely 
wanting.      The  claim   for    compensation    for    the   Choctaw 
agency,  is  directly  at  variance  with  the  terms  entered  into  on 
his  appointment,  which  were,  that  there  should  be  noadditional 
allowance.    The  payment  to  Graves  is  provided  for  by  the 
treaty,  and  was  to  be  made  by  the  United  States;  it  was  actually 
paid  at  the  treasury;  and  this  payment  by  Mr.  Duval  was  with* 
out  authority,  which  he  ought  first  to  have  obtained.    The  next 
item  is  a  matter  of  proof,  the  object  of  the  expenditures  being 
within  the  duties  of  the  agent    The  three  which  follow  are 
altogether  contingent,  altogether  such  as  an  agent  ought  not  to 
make  without  previous  authority ;  to  send  a  messenger  to  Wash- 
ington at  a.  heavy  expense,  when  the  documents  could  have 
been  transmitted  by  mail ;  to  employ  an  additional  interpreter 
when  thore  was  one  attached  to  this  tribe,  and  regularly  in  the 
service  and  pay  of  the  United  States;  and  to  charge  the  United 
States  with  the  keeping  of  his  own  horses,  when  his  compensa^ 
tion  is  fixed  by  law,  and  limited  to  a  sum  which  is  expresriy  to 
include  all  the  charges  for  his  official  acts  and  services;  these 
are  expenditures  which,  if  allowed  on  the  mere  discretion  ot 
the  agent,  and  without  the  sanction  of  those  officers  whom  the 
law  authorises  to  control  him,  would  lead  to  the  most  lavish 
system.    The  thirteenth  item  is  an  expenditure  by  an  agent 
direetly  contrary  to  his  instructions,  which  limited  him  to  two 
thousand  dollars.   The  fourteenth  and  fifteenth  are  charges  that 
never  should  have  been  made  to  the  United  States;  in  their 
cession  the  Indians  made  a  <  reservation'  of  a  small  tract  of  land 
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for  their  owd  use ;  on  this  a  cotton  gin  was  erected  for  them, 
towaiHls  which  the  United  States  agreed  to  contribate  seven 
hundred  dollars  and  no  more;  certain  improvements  which  the 
Indians  wanted  were  also  made  for  them ;  the  disbursements 
were  made  by  the  agent,  but  were  entirely  for  the  benefit  of 
the  Indians ;  any  additional  ones,  therefore,  on  the  house,  on 
the  gin,  or  on  the  reservation  itself,  were  chargeable  to  them ; 
they  knew  the  limitation  fixed  on  the  builflings;  they  exjH^essly 
retained  the  reservation  as  their  exclusive  property ;  the  agent 
was  equally  acquainted  with  both  circumstances ;  the  fiormer 
never  expected  these  payments  to  be  made  by  the  United  States, 
and  the  latter  had  no  right  to  charge  them  with  them.  Most 
of  the  charges  embraced  in  the  eight  fi)llowing  items  are  matters 
of  proof  for  the  jury,  but  among  them  are  found  some,  contin* 
gent  in  their  character,  and  being  without  the  sanction  of  the 
war  department,  inadmissible.  To  the  last  or  twenty-fourth 
item,  there  is  an  evident  and  unanswerable  objection ;  it  has 
never  been  disallowed  by  the  treasury;  it  is  not  included  among 
the  rejected  items  making  up  the  balance  claimed  from  Mr. 
Duval.  The  fourth  section  of  the  act  of  Sd  March,  1797,  ex- 
pressly declares,  that  in  suits  between  the  United  States  and 
individuals,  no  claim  for  a  credit  shall  be  admitted  upon  the 
trial,  but  such  as  have  been  presented  and  disallowed  by  the 
accounting  officers,  which  is  not  the  case  with  this  item.  In 
fact,  the  treasury  have  given  the  defendants  time  to  produce 
their  proof;  they  are  not  disposed  to  reject  it;  it  is  not  the 
Bobject  of  controversy  now  as  to  its  principle;  there  is  nothing 
that  makes  it  yet  a  proper  matter  for  the  investigation  of  this 
tribunal.     1  Story's  Laws,  464.    2  Story's  Laws,  1189.  1191. 

J.  R.  Inoersoli.  and  SsRoxAirT  for  the  defendants. 

The  existence  of  a  suit  does  not  in  any  degree  authorise  the 
inference  that  there  is  any,  the  smallest,  amount  unaccounted  for 
by  the  public  officer.  It  does  not  necessarily  imply  that  the 
accounting  officers  of  the  government  ever  tliought  that  such 
was  the  case.  It  is  perhaps  deemed  a  convenient  mode  of  set- 
tling an  account  which  must  be  settled  somewhere,  and  justice 
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is  not  anticipated  in  her  results  by  any  of  the  preliminary  pro- 
ceedings. 

The  argument  on  behalf  of  the  United  States  seems  to  pre- 
sume, that  the  decision  here  is  to  be  controlled  by  what  the 
public  officers  at  Washington  have  done,  or  have  refused  to  do. 
This  is  not  so.  The  whole  matter  is  before  the  court  and  jury, 
and  on  the  broadest  equitable  principles.  It  is  no  doubt  true, 
that  in  settling  accounts  at  the  treasury,  the  accounting  officers 
require  the  sanction  of  the  head  of  the  department  for  an  ex* 
penditure  evidently  contingent;  but  this  court  and  jury  do  not 
require  his  sanction;  they  have  the  same  power  to  make  the 
allowance  that  he  has,  and  so  the  supreme  court  has  expressly 
decided.  More  than  this,  if  the  accounting  officers  or  the  secre- 
tary should  reject  a  claim  because  not  authorised  by  law,  this 
court  could  allow  it,  should  they  deem  it  equitable.  It  has  been 
alleg^  that,  as  the  claim  for  many  of  these  expenditures  rests 
on  the  usage  of  the  department  in  allowing  them,  and  the  sanc- 
tion of  the  secretary  has  been  always  given  to  such  allowances, 
eonseqoently  his  sanction  forms  part  of  the  usage;  but  to  this  it 
is  answered,  that  the  sanction  of  the  secretary  is  not  a  constitu- 
ent  part  of  the  usage,  which  is  limited  to  the  thing  done  and 
the  circumstances  necessarily  attendant  on  it;  if  it  has  been 
usual  for  the  secretary  to  allow  a  charge,  and  he  shall  refuse  to 
do  so  in  a  particular  instance,  the  court  and  jury  are  to  do  what 
he  ought  to  have  done.  These  principles  have  all  been  clearly 
established  by  the  supreme  court  United  States  v.  Macdaniel, 
7  Peters,  1.  United  States  v.  Ripley,  7  Peters,  16.  United 
States  V.  Fillebrown,  7  Peters,  28. 

The  first  item  of  charge  hardly  admits  of  a  question ;  the 
United  States  agreed  to  furnish  an  agency  house,  and  one  fit  to 
live  in  was  not  finished  till  Slst  December,  1829;  of  course 
they  must  pay  the  rent  till  that  time;  nor  did  Mr.  Duval  receive 
any  money  until  he  bought  the  new  house ;  he  was  merely  au- 
thorised to  draw  it  before;  it  was  a  credit,  not  a  payment.  To 
his  compensation  in  effecting  the  treaty  he  is  justly  entitled ; 
his  great  services  are  proved;  it  was  not  part  of  his  duty  as  an 


166  MAY  SESSIONS^  1838, 

The  United  Stetot  v.  DofiL 

Indian  agent;  he  was  expressly  requested  to  act  by  the  govern- 
ment ;  and  similar  allowances  have  been  made  in  cases  exactly 
similar.  The  third,  foarth  and  fifth  items  were  rgected  for 
want  of  vouchers,  which  have  been  furnished  at  this  trial,  and 
of  course  remove  the  objection.  The  expenses  of  Mr.  Puval,  at 
the  council,  have  been  admitted  by  the  accounting  officers,  but 
the  item  has  been  rejected  because  it  includes  a  charge  for  the 
loss  of  his  horse:  we  have  proved  this  loss  to  have  been  In  the 
service  of  the  United  States,  and  occasioned  by  duties  he  was 
performing  for  them ;  a  circumstance  giving  him  an  unques- 
tionably equitable  claim.  His  charge  as  Choctaw  agent  is  for 
his  expenses ;  the  agreement  that  he  was  not  to  receive  addi- 
tional compensation,  never  was  intended  to  deprive  him  of  the 
repayment  of  expenses,  expressly  occasioned  by  his  assuming 
gratuitously  a  new  duty.  The  double  payment  to  Graves  is  an 
error  which  ought  not  to  fall  on  Mr*  Duval;  he  was  authorised 
to  make  it  under  the  general  agency  connected  with  the  trea^; 
he  did  so ;  after  he  had  actually  paid  it  in  Arkansas,  the  trea- 
sury pays  it,  without  inquiring,  at  Washington ;  the  blame  is 
there,  and  Mr,  Duval  must  not  be  made  to  suffer.  We  have 
fully  proved  the  expenditures  in  the  ninth  item.  Those  in  the 
tenth  and  eleventh  are  of  the  most  equitable  character;  impcn^ 
tant  accounts  and  vouchers  were  to  be  transmitted  through  the 
wilderness;  they  related  to  the  fulfilment  of  an  interesting 
treaty ;  the  expenditure  of  thousands  of  dollars  depended  on 
them.  So  in  the  employment  of  an  interpreter,  surely  in  ad- 
justing an  important  treaty,  it  was  no  extravagant  exercise  of 
discretion  for  Mr.  Duval  to  have  his  own  interpreter,  in  addition 
to  the  one  belonging  to  the  Indian  delegation;  the  United  States 
were  the  sole  gainers  by  it,  and  to  throw  the  expense  on  their 
authorised  agent  would  be  manifestly  unjust  Mr.  Duval  was 
allowed  to  purchase  two  horses  at  the  expense  of  the  United 
States;  he  did  not  do  so,  but  employed  his  own  in  their  service; 
to  pay  him  for  their  forage  is  surely  most  equitable ;  and  it 
never  was  intended  that,  under  such  circumstances,  it  should  be 
deducted  from  his  compensation^    The  limitation  of  two  thou* 


MAT  SESSIONS,  1833.  367 

The  United  States  «.  DavaL 

aand  dollars  for  the  ageney  house  was  applicable  to  the  cost  of 
the  building;  this  excess  has  arisen  from  the  land,  and  that  land 
has  since  become  the  property  of  the  United  States :  will  they 
make  the  agent  pay  from  his  own  pocket  for  property  they  hold 
themselves,  especially  when  he  has  proved  the  bona  fide  ex* 
penditure  of  the  sum  in  a  purchase  directed  by  them?    The 
expenditures  on  the  reservation  were  made  by  Mr.  Duval ;  no 
doubt  at  first  for  the  Indians,  but  by  the  treaty  the  United  States 
agreed  to  sell  this  reservation  and  give  the  proceeds  to  the  In* 
dians ;  they  have  done  so,  and  paid  them  the  whole  sum  it 
brought  with  the  improvements ;  but  at  the  time  of  sale  these 
improvements  had  not  been  paid  for,  and  the  United  States 
were  bound  either  to  deduct  their  cost  from  the  sum  received 
and  pay  it  to  Mr.  Duval,  who  made  them,  if  the  treaty  meant 
the  net  proceeds;  or  if  it  meant  that  the  Indians  were  to  receive 
the  whole  for  a  gift  as  it  stood,  then  they  were  to  pay  off  the 
cost  of  the  improvements  besides;  in  Either  case,  as  the  sale  of 
the  property  was  entrusted  to  them,  Mr.  Duval  has  a  right  to 
look  to  them  for  this  payment    The  remaining  items,  except 
the  last,  depend  entirely  on  the  sufficiency  of  the  proof,  and 
that  offered  on  this  trial  seems  in  most  respects  amply  sufficient 
In  fact,  the  only  cascfs  not  almost  indisputable,  are  those  of  the 
allowance  to  the  blacksmith,  M'David,  for  his  assistant  in  the 
nineteenth  item,  and  to  Flower,  for  his  services  as  a  commissary 
in  furnishing  provisions:  it  is  alleged  that  these  are  included  in 
the  general  payments  of  their  respective  contracts,  but  the  evi- 
dence appears  sufficient  to  show  that  they  were  extra  expendi* 
tures,  and  entitled  to  a  separate  allowance.    The  twenty-fourth 
item  ought  to  be  submitted  to  the  jury;  it  is  part  of  the  same 
transaction  which  should  be  definitively  closed  by  their  verdict; 
the  charge  itself  is  very  just:  Mr.  Duval  purchased  the  land 
without  any  idea  that  the  government  would  disapprove  of  it ; 
he  expended  this  money  on  it  when  it  was  his  own;  the  United 
States  took  it  from  him  and  now  retain  it;  they  have  the  benefit 
of  all  he  did,  and  of  course  ought  to  pay  for  it    It  has,  how- 
ever, beensubmitted  to  the  treasury  and  there  suspended,  which 
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b  taotamount  to  a  disallowanoe ;  it  therefore  forms  a  set-off, 
such  a  one  as  would  be  indisputable  between  man  and  man ; 
such  a  one  as  the  act  referred  to  by  the  District  Attorney  never 
meant  to  exclude ;  the  intention  of  that  law  was,  to  give  the 
United  States  an  opportunity  of  examining,  through  its  officers, 
the  claims  presented,  before  they  were  submitted  to  a  judicial 
investigation ;  this  has  been  done,  and  the  accounting  officers 
have  nojt  been  satisfied  of  their  correctness;  in  no  respect,  there« 
fore,  will  the  United  States  suffer  any  injustice  by  its  admissiony 
while  the  defendants  will  be  subjected  to  great  hardship  by  a 
refusal 

GiLPiir,  for  the  United  States,  in  reply. 

It  has  not  been  contended  that  the  jury  are  to  be  bound  by 
the  decisions  of  the  accounting  officers;  but  merely  that  their 
reasons  in  rejecting  many  of  the  claims  are  entitled  to  great 
weight,  as  persons  well  acquainted  with  the  usages  in  regard  to 
such  agencies,  and  the  nature  of  the  vouchers,  and  having  no 
interest  whatever.  This  ought  especially  to  weigh  in  the  pre- 
sent case,  because  these  accounts  have  been  all  made  up  since 
the  death  of  Mr.  Duval,  and  every  rejected  item  is  presented 
for  the  first  time  since  that  event,  though  the  actual  disburse- 
ments took  place  before.  It  is  to  be  remembered  too,  that 
though  the  amount  in  dispute  is  large  in 'itself,  yet  it  is  not  so 
in  comparison  with  the  aggregate  of  Mr.  Duval's  disburse- 
ments, which  was  probably  more  than  a  million  of  dollars. 

The  principles  which  govern  the  allowances  here  are  simple. 
First,  to  allow  Mr.  Duval  the  specific  sum  for  his  own  com- 
pensation and  expenses  which  the  law  authorises.  Secondly,  to 
require  adequate  proof  of  all  his  disbursements.  Thirdly,  where 
the  disbursements  have  not  been  specifically  authorised  by  law 
or  settled  usage,  to  require  the  sanction  of  the  secretary  of 
war.  To  the  last,  which  embraces  most  of  these  disputed 
charges,  the  defendant's  counsel  object  They  deny  the  neces> 
sity  of  the  allowance  of  the  secretary  in  contingent  expendi* 
tures,  and  assert  that  if  the  jury  think  them  proper,  that  is 
sufficient   To  this  it  is  answered  that  the  law  means  to  require 
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the  secretary  specially  to  superintend  all  contingent  expendi- 
turesy  he  is  held  responsible  for  the  disbursement  of  the  con- 
tingent fund  for  Indian  affairs,  he  is  obliged  to  report  annually 
every  payment  made  from  it,  he  knows  what  an  agent  in 
remote  districts,  in  Arkansas  for  instance,  ought  to  apply  it  to, 
which  surely  a  jury  in  Philadelphia  cannot  The  allowance 
therefore  of  the  secretary  converts  what  is  contingent  into  a 
specific  expenditure.  The  appropriation  by  law  is  general 
when  first  made ;  this  sanction  makes  it  specific ;  it  does  what 
congress  have  done  in  many  points,  and  would  have  done  in 
all,  could  they  have  known  every  want  of  the  agency.  When 
the  defendants  rest  their  claim  on  a  usage  of  the  department, 
they  seem  to  admit  this  principle  ;  for  that  usage  is  itself  an 
implied  sanction.  It  is  in  their  application  of  the  usage  to 
their  particular  claims  that  they  fail;  a  uniform  or  general  ad- 
mission of  the  very  same  allowance  must  be  proved,  which 
they  have  failed  to  do;  in  the  case  of  Macdaniel,  the  express 
approval  of  the  same  services  for  which  he  claimed  compensa- 
tion was  proved  on  previous  and  repeated  occasions,  and  the 
question  was  as  to  the  amount  of  compensation;  in  the  case  of 
Fillebrown  there  was  an  implied  contract  to  do  the  act  pre- 
viously ascertained,  the  amount  of  compensation  alone  was  left 
unsettled. 

It  is  contended  therefore  that  in  regard  to  all  disbursements, 
fiilling  within  the  class  which  is  to  be  paid  from  the  appropria- 
tion for  **  contingencies,''  the  following  rules  are  to  govern  the 
allowance.  1.  That  the  appropriation  is  made  by  law,  to  be 
applied  only  to  such  cases  as  the  secretary  of  war  sanctions, 
and  consequently,  that  all  claims  for  ^  contingencies''  not  sanc- 
tioned by  him,  must  be  allowed  by  the  legislature,  not  by  the 
courts.  2.  That  if  such  claims  could  be  the  subject  of  judicial 
allowance,  still,  in  the  absence  of  any  express  contract  between 
the  government  and  Mr.  Duval,  as  to  the  services  performed 
or  the  amount  to  be  paid  for  them,  the  evidence  of  the  implied 
contract  must  rest  upon  the  usage  proved  in  the  cause;  that 
according  to  such  usage  the  allowance  for  contingencies,  both 
47 
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as  to  the  necessity  of  the  services  and  the  amount  to  be  paid 
for  them»  has  been  invariably  governed  by  the  decision  of  the 
secretary  of  war  in  each  particular  case;   that  therefore  no 
claim  for  contingencies  ought  to  be  allowed  to  the  defeodantSy 
which  has  not  been  specifically  sanctioned  by  the  secretary  of 
war.     3.  That  there  was  an  inaplied  contract  between  Mr. 
Duval  and  the  government^  to  take  such  sum  for  every  contin- 
gjent  service  performed  by  him,  as  might  be  allowed  by  the 
existing  head  of  the  department  at  the  time  of  settling  his  ac- 
count; that  therefore  his  representatives  can  claim  nothing  for 
contingent  services  without  such  allowance.    These  principles 
are  not  in  opposition  to  the  decisions  of  the  supreme  court, 
which  have  bc^n  cited;  they  place  the  judgment  on  an  officer 
who  is  well  fitted  by  his  situation  to  form  a  correct  one,  and 
whom  congress  have  obliged  to  repoK  annually  and  made  re- 
sponsible; to  do  otherwise  would  be  to  submit  to  the  uncon* 
trolled  discretion  of  a  subordinate  agent,  in  a  reniote  place,  who 
is  amenable  to  no  one  whatever. 

If  these  rules  be  correct,  tlien  the  claims  of  Mr.  Duval  for 
allowances  for  the  rent  of  his  pwn  house  from  1st  April,  1827, 
to  31st  December,  18^9;  for  his  services  at  Washington,  in 
procuring  the  acceptance  of  the  treaty  of  6th  May,  1828,  by 
the  Cherokees;  for  the  loss  of  his  horse  in  going  to  an  Indian 
council;  for  forage  of  his  own  horses  from  1st  January,  18^6, 
to  1st  August,  1830;  and  fpr  special  services  rendered  by  him- 
self at  the  agency;  not  having  been  sanctioned  by  the  secretary 
of  war  ought  not  to  be  allowed.  They  were  all  services  of  his 
own,  rendctred  in  the  performance  of  those  duties  for  which  he 
received  by  law  a  specific  compensation,  and  if  the  secretary, 
who  knew  all  the  facts  and  circumstances,  did  not  eonsider 
them  as  extraordinary,  they  ought  not  to  be  paid  for  from  the 
contingent  fund.  The  same  remark  may  be  made  as  to  his 
employment  of  expresses  and  an  additional  interpreter;  they 
are  expenditures  in  relation  to  the  ordinary  duties  of  his 
agency,  oi  the  propriety  of  which  the  head  of  the  war  depart- 
ment could  best  judgjc^  as  well  as  of  the  fund  from  which  they 
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ought  to  be  pftid.  Afl  to  the  claims  of  Mr.  DuTtJ,  for  allows 
ances  for  disbursemeDts  made  by  him  oa  the  property  and  im- 
provements called  **  the  Cherokee  Reservation/'  mentioned  in 
the  foarth  article  of  the  treaty  of  6th  May,  1828;  viz.  for 
building  and  repairing  the  agency  house,  over  and  abovef  the 
sum  of  two  thousand  dollars,  either  before  or  after  the  sale  of 
the  reservation;  for  erecting  a  cotton  gin,  over  and  above  the 
sum  of  seven  hundred  dolhirs;  and  for  expenditures  charged 
by  him  to  '*  the  Cherokee  Reservation,''  and  made  previous  to 
the  sale,  they  ought  not  any  of  them  to  be  allowed,  because 
they  are  not  legally  chargeable  against  the  United  States.  In 
the  first  two  expenditures  Mr,  Duval  was  allowed  certain 
sams  by  the  United  States,  which  he  received  and  expended; 
he  has  no  right  to  ask  more  from  them;  the  land  belonged  to 
the  Cherokees;  all  that  Mr.  Duval  expended  on  it^  Whether  on 
the  buildings  in  addition,  or  in  improvements,  was  for  them 
aad  they  must  pay  him;  he  had  no  lien  on  the  land;  it  was 
sold  by  the  United  States  under  the  treaty  and  the  proceeds 
paid  over  to  the  Cherokees;  if  the  sale  was  incorrect  or  im- 
perfect it  is  to  be  sold  again,  and  if  it  brings  more  the  surplus 
must  be  paid  to  them  also;  but  until  actually  sold  it  was  or  is 
the  property  of  the  Indians,  and  to  them  Mr.  Duval  must 
look  for  repayment  The  same  principles  are  to  be  applied 
by  the  jury  in  considering  all  the  other  items,  except  the  last, 
which  falls  under  the  class  of  contingencies;  the  rest,  which 
are  matters  of  proof,  must  depend  entirely  on  the  evidence. 
As  to  the  twenty^fourth  item,  the  law  is  too  clear  to  admit  of 
doubt;  it  requires  expressly  that  every  credit  claimed  shall 
have  been  disallowed ;  this  has  not  been  done;  a  suspension  is 
not  a  disallowance;  a  suspension  followed  by  a  suit  for  a  bal- 
a'see  which  includes  the  sum  suspended,  might  be  an  implied 
disallowance;  but  a  sum  presented,  suspended,  and  not  em- 
braced in  the  amount  claimed  on  suit  by  the  United  States,  is 
BOt  a  disallowance  either  express  or  implied;  on  the  contrary, 
it  leaves  the  inference  that  the  claim  is  believed  to  be  just,  and 
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will  be  »dmittod  on  proper  proof  being  prodoced,  for  whidi 
time  10  now  given. 

Judge  HopxiNBOV  delivered  the  following  charge  to  the 
jury: 

It  18  more  than  two  weeks,  tliat  your  attention  has  been 
closely  and  patiently  given  to  this  interesting  and  complicated 
cause,  in  which  an  endless  varie^  of  facts,  intermixed  with 
questions  of  law  and  usage*  is  involved.  The  long  account 
which  has  been  spread  before  you,  contains  twenty-four  princi- 
pal items  which  are  disputed,  and  which  again  are  subdivided 
so  as  to  amount  to  nearly  one  hundred  subjects  of  controversy. 
It  is  now  my  duty  to  present  to  your  consideration  such  views 
of  the  case,  as  I  may  believe  will  assist  you  in  making  up  your 
verdict  I  might,  perhaps,  perform  this  duty  with  more  order 
and  in  a  better  shape,  by  postponing  the  charge  until  to- 
morrow ;  but  1  have  determined  to  proceed  with  it  at  once, 
while  the  evidence  and  arguments  are  more  fresh  in  our  reeol- 
lection  than  they  may  be  twenty-four  hours  hence. 

The  items  for  which  the  defendants  now  claim  a  credit  have 
been  rejected  by  the  officers  of  the  treasury  at  Washington, 
and,  as  to  some  of  them,  the  refusal  is  justified  by  insisting 
upon  the  usage  of  the  department  in  settling  such  accounts. 
You  will  understand  that  an  usage,  which  is  to  govern  a  ques- 
tion of  right,  between  parties  in  this  court,  must  be  so  certain, 
uniform^  and  notorious  that  you  may  say  that  it  was  under- 
stood and  known  to  the  parties.  In  such  a  case  we  cannot  say 
that  it  is  allowed  to  change  or  control  the  contract  between 
them,  but  rather  that  it  is  a  part  of  the  contract,  and  was  so 
understood,  and,  of  course,  is  as  binding  upon  them  as  any 
other  stipulation  in  it  The  usages  of  a  •dq)artment  of  the 
government  in  settling  an  account  with  an  individual,  unless  it 
be  such  a  one  as  I  have  described,  can  have  no  influence  here. 

There  is  another.question  of  somewhat  the  same  character, 
upon  which  it  is  proper  I  should  be  very  explicit  with  you, 
and  if  I  am  mistaken  in  my  view  of  it,  the  dissatisfied  party 
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haa  the  means  of  correcting  my  error.  It  has  been  repeatedly 
and  ardently  urged  upon  us,  by  the  District  Attorney,  that  as  to 
certain  charges  in  this  account,  that  is,  those  which  are  em- 
braced in  or  applicable  to  what  is  called,  <^  the  contingent  fund," 
the  decision  upon  them  by  the  secretary  of  war  is  final  and 
condusiye,  that  his  decision  may  not  be  reversed  and  disturb* 
ed  here,  and  that  in  case  of  hardship  or  injustice  in  the  refusal 
to  make  allowances  to  a  public  agent  for  such  charges,  con- 
gress only  can  grant  relief.  I  entirely  and  distinctly  dissent 
from  this  doctrine,  although  we  are  assured  that  such  is  the 
understanding  and  practice  of  the  war  department,  and  the 
treasury  officers  at  Washington.  If  this  cause  comes  to  this 
court  and  jury  trammelled,  nay  decided,  by  the  judgment  of 
the  secretary  of  war,  to  what  purpose  has  the  party  a  right  to 
bring  it  here;  the  trial  is  an  unreal  mockery,  and  you  and  I  are 
the  mere  automata  of  a  stronger  hand,  the  agents  to  execute 
the  decree  of  a  higher  power.  I  say  to  you,  tliat  in  every  case 
where  the  law  of  congress  allows  or  refuses  a  charge  in  the  ac- 
count of  a  public  agent,  the  secretary,  as  well  as  you  and  I,  are 
bound  by  that  law  and  must  conform  ourselves  to  it;  but  that  in 
the  cases  where  the  law  is  not  imperative,  but  confides  to  the 
secretary  an  authority,  a  discretion  to  allow  or  disallow  a 
charge,  as  he  may  deem  it  to  be  just  and  equitable,  or  otherwise, 
then  when  the  cause  comes  to  this  court  for  revision  and  exami- 
nation,  the  court  and  jury  have  the  same  discretion  and  au- 
thority over  such  charges  as  the  secretary  had  in  the  first 
instance,  and  we  may  exercise  our  judgments  upon  them  in 
allowing  or  disallowing  them,  as  we  may  think  justice  and 
equity  demand.  The  opinion  of  the  secretary  will  have  the 
influence  to  which  his  character  and  station  entitle  him  and 
no  more.     As  an  authority  it  is  nothing. 

I  should  be  diffident  of  using  this  language  to  you  if 
I  were  not  supported  in  it  by  the  highest  judicial  tribu- 
nal of  our  country.  I  understand  the  doctrine  of  the  su- 
preme court  to  be  such  as  I  have  given  it  to  you.  Let  me 
repeat  it    When  a  certain  charge  is  prohibited  to  a  public 
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agent  by  the  law  under  and  by  which  be  is  appointed,  the  al- 
lowance of  such  a  charge  would  be  a  violation  of  the  law, 
which  is  not  permitted  either  to  the  court  or  the  head  of  a  de- 
partment    But  when  there  is  no  such  prohibition,  but  the 
objection  or  defect  is  the  want  of  an  express  authority  for  it, 
and  it  is  therefore  not  a  subject  of  strict  legal  right,  yet  never- 
theless if  it  is  supported  by  a  clear  equity  arising  from  a  boot 
fide  perf(Nrmance  of  a  service,  or  the  bonfi  fide  expenditure  of 
money  for  the  public  service,  there  a  discretion  is  properly 
and  indeed  necessarily  vested  in  the  head  of  the  proper  de- 
partment to  allow  the  charge.     If  it  were  not  so  the  conse- 
quence would  be,  either  that  the  service  and  interests  of  the 
government  would  often  sufier,  or  that  a  meritorious  officer 
would  be  ruined  by  his  fidelity  and  zeaL     Whenever  and 
wherever  the  head  of  a  department  may  exercise  his  discre- 
tion upon  such  a  charge,  and  in  the  use  of  that  discretion,  has 
refused  the  allowance,  and  the  court  and  jury  before  whom  the 
case  shall  come  for  trial,  think  that  the  secretary  ought  to  have 
made  the  allowance,  they  may  do  it    This  doctrine  is  sus- 
tained by  the  supreme  court  in  the  cases  of  the  United  States 
V.  Macdaniel,  (7  Peters,  12;)  in  that  of  the  United  States  v. 
Ripley,  (7  Peters,  25,  26;)  and  in  that  of  the  United  SUtes  v. 
Fillebrown,  (7  Peters,  48.) 

I  hold  then  that  you  are  not  bound  by  any  thing  the  secre* 
tsry,  the  comptroller,  or  the  auditor  has  done  with  the  charges 
in  this  account,  be  they  contingent  or  not  contingent 

We  must  now  make  a  review  as  brief  as  possible,  of  the 
particular  subjects  of  controversy  in  this  cause.  The  treasury 
transcript,  which  is  primd  facie  evidence  of  the  indebtedness  of 
the  defendant,  shows  a  balance  due  from  him  to  the  United 
States  of  eleven  thousand  five  hundred  and  thirty-eight  dollars 
and  seventy-five  cents.  This  stands  good  against  him,  unless  he 
can  extinguish  or  reduce  it  by  showing  that  he  has  just  claims 
or  is  entitled  to  credits  which  have  been  refused  in  the  settle- 
ment of  his  account  at  the  treasury.  He  has  presented  to  you 
eertun  claims  and  credits  which  were  not  allowed  at  the 
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treasury,  and  you  are  now  to  decide  whether  they  ought  to 
have  been  allowed;  whether  they  are  such  as  the  justice  of  his 
ease  entitled  him  to. 

(The  judge  took  up  the  several  items  in  their  order,  re- 
capitulated the  evidence,  and  made  his  remarks  on  each  of 
them.  It  is  only  as  to  some  of  them  that  it  is  thought  now 
necessary  to  repeat  his  observations.) 

Item  II.  This  is  for  charges  of  an  Indian  treaty  at  Washing- 
ton. It  consists  of  two  parts.  1.  His  expenses.  This  was 
allowed  at  Washington.  2.  For  his  services  in  negotiating  the 
treaty.  He  had  no  appointment  as  a  commissioner  for  that  pur- 
pose; but  did  he  render  the  service  of  one  ?  It  is  proved  that 
he  did,  and  that  his  services  were  indispensable  to  the  success 
of  the  negotiation.  Did  he  volunteer  his  services  ?  If  he  did, 
he  is  not  entitled  to  this  charge;  but  it  is  proved  that  he  acted 
by  the  request  of  the  secretary  of  war,  and  that  he  did  the  duties 
of  a  commissioner.  It  was  an  extra  service,  not  within  the 
line  of  his  duty  as  an  Indian  agent  His  compensation  should 
be  what  is  allowed  in  similar  cases,  for  the  same  services.  If 
he  did  the  duties  of  a  commissioner,  he  is  entitled  to  the 
compensation  of  one. 

Item  VIII.  This  is  a  charge  of  eleven  hundred  and  twen- 
ty-five dollars,  paid  by  the  defendant  to  one  Thomas  Graves, 
for  damages  for  spoliations.  The  treaty  appropriated  eight 
thousand  seven  hundred  and  sixty  dollars,  for  spoliations  com« 
mitted  on  the  Cherokees;  also  a  further  sum  of  twelve  hundred 
dollars  for  Graves;  also  five  hundred  dollars  for  one  Guest,  and 
five  hundred  dollars  for  one  Rogers.  All  these  sums  were  put 
into  the  hands  of  the  agent  to  be  distributed  according  to  the 
terms  of  the  treaty.  The  agent,  it  is  not  dpubted,  paid  to  Graves 
the  money  due  to  him;  but  it  appears  that  the  government 
also  paid  it  to  Rogers,  on  an  order  drawn  by  Graves.  It  has 
thus  been  twice  paid.  Who  is  to  bear  the  loss  ?  The  party  on 
whom  the  fault  rests;  the  party  who  incautiously  made  the 
payment  The  money  was  given. by  the  government  to  Duval 
as  their  agent,  to  be  paid  by  him  to  Graves;  he  therefore  not 
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only  had  the  authority  to  pay  it,  but  it  was  hia  duty.  He  did 
pay  it  honestly  and  in  good  faith,  on  the  order  of  Graves, 
in  several  sums  at  different  times  ending  in  lS30,and  part  of  it 
was  paid  by  Mr.  Murray  after  the  death  of  Mr.  DuvaL  After 
Graves  had  thus  given  orders  on  Mr.  Duval  for  the  whole 
amount  due  to  him,  which  orders  were  paid  without  a  suspicion 
of  fraud,  he  most  dishonestly  gave  an  order  on  the  goveromeDt 
to  Rogers  for  twelve  hundred  dollars,  which  was  presented  by 
Rogers  and  paid  to  him  by  the  government.  Now  is  there 
any  doubt  where  the  fault,  the  want  of  due  caution,  was? 
When  this  order  was  presented,  the  government  well  knew 
that  the  whole  amount  to  be  paid  for  spoliations,  of  course  in- 
cluding that  due  to  Graves,  had  been  put  into  the  hands  of 
their  agent,  Mr.  Duval,  to  be  by  him  distributed  to  the  persons 
entitled  to  it  Yet  without  making  any  inquiry  why  this 
order  was  drawn  on  them,  why  Mr.  Duval  had  not  been  ap- 
plied to,  or  if  he  had,  why  he  had  not  paid  it,  or  whether  it  was 
or  was  not  paid,  they  accept  and  pay  the  order  thus  fraudu- 
lently drawn,  and  as  to  which  the  fraud  would  have  been  de- 
tected by  the  exercise  of  the  most  ordinary  prudence.  This  is 
not  all;  Graves  had  another  claim  for  one  hundred  and  seventy- 
five  dollars,  under  the  general  appropriation  for  damages,  by 
the  same  treaty,  but  the  specific  appropriation  only  was  put 
into  the  hands  of  Mr.  Duval.  The  claim  for  one  hundred  and 
seventy-five  dollars,  which  if  due  was  properly  drawn  for  on 
them,  was  refused,  while  the  other  was  paid.  The  only  ground 
taken  now  for  refusing  to  Mr.  Duval  the  allowance,  is  that  the 
payments  made  by  him,  on  the  orders  of  Graves,  were  not  pre- 
sented in  the  settlement  of  Mr.  Duval's  account  of  1830  and 
1831.  This  is  doubtful  Mr.  Murray  swears  that  they  were  then 
presented;  the  auditor  says  they  were  not;  of  the  fact  you  will 
judge;  but  whether  they  were  or  were  not,  the  defendant  has  a 
clear  right  to  the  allowance. 

Item  XIII.  This  is  a  charge  of  six  hundred  and  serenty-nine 
dollars  and  sixty  cents  for  erecting  the  agency  house.  Some 
important  questions  are  involved  in  it    In  1827  a  house  was 
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parehased  by  Mr.  Duval  for  seven  hundred  and  fifty  dollars, 
with  the  site.  It  was  but  a  log  cabin  with  a  frame  store  house. 
The  new  building,  erected  about  two  miles  and  a  half  from  the 
old  one,  cost,  with  the  seven  hundred  and  fifty  dollars  paid  for 
the  old  one,  the  sum  of  two  thousand  six  hundred  and  seventy- 
nine  dollars  and  sixty  cents.  The  agent  had  distinct  orders  not 
to  exceed  the  sum  of  two  thousand  dollars  for  this  object;  he 
was  expressly  limited  to  that  amount  He  now  presents  a  charge 
against  the  United  States  for  six  hundred  and  seventy-nine  dol- 
tars  and  sixty  cents,  the  excess  of  his  expenditure  beyond  his 
orders.  The  disbursements  are  said,  by  the  witness,  to  have 
been  made  with  economy.  But  will  this  justify  the  agent  for 
disregarding  his  orders  and  exceeding  his  authority?  Nothing 
can  be  more  dangerous  than  the  admission  of  such  a  principle. 
It  is  like  any  other  case  of  principal  and  agent  The  agent  of 
the  United  States  stands  bound  by  the  same  law,  as  the  agent  of 
any  individual  In  both  cases  the  question  is;  has  he  exceeded 
his  instructions  clearly  and  distinctly  given,  in  which  there  is 
no  equivocation,  and  nothing  left  him  but  to  obey  ?  If  he  has,  he 
must  answer  for  it;  all  he  has  done  beyond  his  authority  is  Of 
himself  and  for  himself,  and  he  must  take  it  upon  himself  It 
is  not  like  the  case  where  an  agent,  having  no  specific  instruc- 
tions, and  being  called  upon  to  act,  exercises  a  sound  and  honest 
discretion.  In  the  face  of  clear  and  positive  orders,  there  is 
nothing  for  discretion  to  decide.  It  is  pretended  that  the  Hmit- 
alion  of  two  thousand  dollars  had  reference  only  to  the  building 
of  the  house,  and  not  to  the  purchase  of  the  land.  The  purchase 
of  the  house  necessarily  included  the  land  on  which  it  stood. 
The  whole  expenditure  for  an  agency  house  was  not  to  ex^ 
ceed  two  thousand  dollars.  In  purchasing  the  reservation,  on 
which  this  house  stood,  the  log  cabin  and  frame  store  were  va- 
lued at  four  hundred  dollars,  and  the  ground  at  three  hundred 
and  fifty.  To  this  seven  hundred  and  fifty  he  had  a  right  to 
add  thirteen  hundred  and  fifty  for  bettering  tlie  accommodation, 
and  no  more.  He  has  exceeded  this  amount  by  the  sum  of  six 
hundred  and  seventy-nine  dollars  and  sixty  cents,  which  he 
4S 
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pow  ekiias  from  the  United  States.    I  think  he  is  not  entitled 
to  it 

Item  XIV.  This  was  a  charge  tor  expenditures  in  erecting  a 
cotton  gin  and  gin  house.  These  improyements  were  erected 
partly  in  ISST,  partly  in  1828,  and  not  completed  until  1829. 
The  goTcmment  had  allowed,  the  agent  to  expend  the  sum  of 
seven  hundred  dollars;  but  he  had  expended  beyond  that  amount 
eleven  hundred  and  seventy  dollars  and  ninety-four  cents,  which 
he  now  charges  to  the  government  He  was  allowed  the  seven 
hundred.  The  witness,  Mr.  Murray,  testified  that  the  sum 
allowed  was  not  sufficient  to  erect  a  suitable  house.  The  cotton 
gin  was  in  the  reservation,  and  was  included  in  the  sale  of  that 
land.  This  excess  of  his  authority  and  orders  can  hardly  be 
justified.  If  he  found  the  sum  allowed  too  small,  he  should 
have  so  represented  it  to  the  government  and  waited  for  new 
instructions.  The  excess  was  not  trifling;  it  was  nearly  three 
times  the  amount  allowed.  The  defendant  did  not  claim  this 
allowance,  but  ggve  it  up  as  not  chargeable  to  the  government 
But  there  is  another  view  of  this  charge,  which  seems  to  me  to 
exclude  the  defendant  from  any  claim  upon  it  By  a  trea^ 
with  the  Indians  on  the  6th  of  May,  1828,  they  made  a 
cession  of  certain  territory  to  the  United  States,  with  a  special 
reservation  of  a  part  of  it  By  this  reservation,  the  part  reserved 
with  all  the  improvements  on  it,  was  agreed  to  be  sold  by  the 
United  States,  and  the  proceeds  of  the  sale  were  to  be  applied 
to  the  benefit  of  the  Indians  on  the  new  territory  to  which  they 
removed.  The  cotton  gin  and  improvements  in  question  were 
erected  upon  this  reserved  part,  and  of  course  were  to  be  sold 
with  it  The  sale  was  accordingly  made.  The  proceeds  were 
the  sum  of  two  thousand  and  fifty  dollars,  which  were  fully  and 
faithfully  applied  to  the  use  of  the  Cherokees,  in  conformity 
with  the  agreement  This  sum  was  the  proceeds  of  the  land 
and  of  all  the  improvements  on  it,  and  of  course,  when  the 
United  States  paid  over  this  sum  to  the  use  of  the  Indians,  they 
paid  the  value  of  those  improvements  as  well  as  of  the  land* 
It  is  now  contended  that  the  government  must  pay  the  defi&nd- 
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ant  for  these  same  improvements;  thus  paying  for  them  twice; 
once  to  the  Indians,  for  whom  they  were  erected  on  their  own 
territory,  and  again  to  the  defendant,  who  had  erected  them  at 
his  own  hazard,  so  far  as  he  exceeded  his  authority  in  their 
eost  Nor  has  the  defendant  any  reason  to  oomplain:  he  is 
only  sent  back  to  the  persons  for  whom  and  on  whose  credit, 
to  wit,  the  Cherokees,  he  made  these  improvements.  He  had 
no  idea  that  the  United  States  were  answerable  to  him  for  them : 
so  he  says  in  his  memorandum  of  the  iTOth  May,  1828.  If  he 
were  living  we  cannot  suppose  he  would  make  this  charge. 
Mr.  Duval  was  himself  the  purchaser  of  the  land,  with  the  im* 
provements,  at  the  public  sale.  It  is  true  that  this  sale  was 
afterwards  cancelled  by  an  agreement  between  his  representa* 
tives  and  the  United  States,  by  which  he  transferred  his  right 
to  them,  on  the  ground  that  he,  being  the  Indian  agent,  could 
not  be  the  purchaser  at  such  sale;  but  I  do  not  see  that  this  cir« 
eumstance  gives  any  equity  to  this  charge  whieh  can  address 
itself  to  this  court  and  jury.  If  his  purchase  was  illegal  and 
void,  by  reason  of  his  agency,  he  gave  up  nothing  by  cancelling 
it,  or  by  the  transfer  of  his  right  to  the  United  States.  If  his 
purchase  was  legal,  the  surrender  was  voluntary  and  without 
condition.  If  his  representatives  intended  to  charge  the  United 
States,  on  account  of  this  transfer,  with  this  debt,  in  addition  to 
the  amount  which  the  land  sold  for,  they  should  have  said  so, 
and  made  it  a  condition  of  the  transfer.  The  only  consideration 
which  appears  to  have  been  given  by  the  United  States^  or  asked 
by  Mr.  Duval's  representatives,  is  the  repayment  to  them  of  the 
sum  of  two  thousand  and  fifty  dollars,  which  he  had  given  for 
it  at  the  sale.  Now  they  would  add  nearly  twelve  hundred 
dollars  to  this  consideration,  without  any  notice  of  any  such 
intention  or  expectation.  Suppose  this  sale  or  transfer  by  them 
had  been  made  to  one  of  you;  would  you  expect  to  be  called 
upon  to  pay,  not  only  the  stipulated  price  or  consideration,  but 
also  to  discharge  an  old  debt,  not  charged  upon  the  land,  which 
the  Cherokees  owe  to  Mr.  Duval  for  tbe  very  improvements 
included-  in  your  purchase  and  paid  for  by  you  ?    I  am  very 
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dear  that  this  charge  ought  not  to  be  allowed^  bat  that  the  Che* 
rokeefly  the  original  debtors,  at  whose  request,  on  whose  credit, 
and  for  wh^se  use  the  improvements  were  made,  must  be  looked 
to  for  payment  They  have  indeed  received  compensation  for 
them  in  the  price  paid  to  them  on  the  sale  of  the  land  with 
them. 

Item  XV.  This  charge  must  also  be  disallowed.  These  ex- 
penditures were  made  on  the  land,  when  it  belonged  to  the 
Indians,  or  at  least  they  had  the  beneficial  interest  in  it 
They  were  on  the  tract  reserved  for  the  benefit  of  the  Indians^ 
Mr.  Murray,  the  witness  of  the  defendants,  who  was  connected 
with  the  agency  as  the  clerk  of  the  agent,  and  a  member  of 
his  family,  expressly  says,  that  he  believes  Mr.  Duval  consid- 
ered the  Cherokee  nation  as  responsible  to  him  for  this  expen- 
diture; that  he  considered  the  whole  matter  to  be  between  the 
Cherokees  and  himself,  and  not  with  the  government  Indeed 
the  charge  is  not  to  the  United  States,  but  to  the  '<  Cherokee 
Reservation."  Mr.  Duval  never  presented  the  charge  to  the 
government  in  bis  life  time. 

Item  XXIV.  This  is  a  charge  of  fourteen  hundred  and 
twenty-seven  dollars  and  seventy-five  cents,  for  expenditures 
on  the  Cherokee  reservation.  The  counsel  for  the  defendants 
states  that  these  expenses  were  made  on  the  land,  after  the 
purchase  of  it  by  Mr.  Duval,  and  while  he  thought  it  his  own; 
afterwards  the  sale  to  him  was  cancelled,  and  the  land,  with 
these  improvements,  transferred  to  the  United  States,  the 
secretary  of  war  saying  that  Mr.  Duval,  being  the  agent  of  the 
government,  was  prohibited  from  purchasing.  The.  United 
States  having  thus  taken  these  improvements  ought  to  reim- 
burse Mr.  Duval  for  them;  he  made  them  believe  that  he  had 
a  right  to  the  land.  But  we  are  precluded  from  taking  this 
charge  into  our  consideration.  We  need  not  therefore  take 
into  our  consideration  the  objections  that  are  made  to  it,  to  wit, 
that  it  has  no  date,  no  signature,  no  bills  or  receipts,  nor  any 
thing  to  prove  the  expenditures  for  which  a  reimbursement  is 
claimed.     The  preliminary  difficulty  is  that  this  charge  has 
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never  been  presented  to  the  department  for  their  allowtnce  or 
disallowanee.  It  has  of  consequence  never  been  rejected  by 
the  accounting  officers  of  the  treasury.  By  the  fourth  section 
of  the  act  of  congress,  of  3d  March,  1 797,  it  is  enacted  that  in 
suits  between  the  United  States  and  individuals,  no  claim  for  a 
credit  shall  be  admitted  upon  the  trial,  but  such  as  shall  appear 
to  have  been  presented  to  the  accounting  officers  of  the  trea- 
sury, for  their  examination,  and  by  tliem  disallowed,  in  whole 
or  in  part  This  has  not  been  done,  at  least  it  does  not  appear 
that  it  has.  No  disallowance  of  this  item  appears  any  where 
here.  It  has  been  assimilated  to  some  items  which  have  been 
suq)ended  though  not  absolutely  disallowed,  and  yet  have  been 
the  subject  of  examination  on  this  trial.  1  answer;  1.  That  no 
objection  was  made  to  them  by  the  officer  of  the  United 
States,  who  has  appeared  for  them  on  this  trial,  and  has  their 
rights  in  his  charge;  and  at  most  the  argument  could  only  prove 
that  the  suspended  item  ought  not  to  have  been  inquired  into, 
but  does  not  prove  that  this  may.  2.  But  I  think  that  it 
does  now  appear  that  these  items,  although  at  first  only  sus- 
pended, are  now  disallowed,  because  the  suit  brought  by  the 
United  States,  claims  a  balance  which  necessarily  excludes 
these  items.  No  particular  form  of  allowance  or  disallowance 
is  required  by  the  act  It  is  enough  if  it  appears  that  they  are 
disallowed. 

The  JuRT  found  a  verdict  in  favour  the  United  States  for 
the  sum  of  three  hundred  and  forty-eight  dollars  and  twenty- 
nine  cents. 

At  the  time  of  giving  their  verdict  they  presented  a  paper 
to  the  court,  in  which  were  stated  those  items  of  account  in  dis- 
pute that  were  allowed,  and  those  that  were  rejected  by  them. 
From  this  it  appeared  that  they  had  refused  Mr.  Duval  a 
credit  for  items,  seven,  thirteen,  fourteen,  and  twenty-four,  alto- 
gether; and  also  for  that  part  of  item  two,  which  consisted  of  a 
claim  for  compensation;  that  part  of  item  nineteen  which  con- 
sisted of  the  materials  used  by  M'David,  the  blacksmith;  and 
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that  part  of  item  twenty  which  consisted  of  an  allowance  to 
Flower  for  his  services  as  a  commissary.  All  the  remaioing 
items  claimed  by  the  defendants  were  allowed. 


On  the  24th  June,  1833,  the  District  Attorney  moved  for  a 
new  trial,  and  filed  the  following  reasons: 

1.  Because  the  jury  allowed  the  claim  of  the  defendants  for 
one  hundred  and  foKy-seven  dollars  and  fifty  cents,  indudmg 
one  hundred  and  ten  dollars  for  the  loss  of  a  horse  of  the  aiid 
Edward  W.  Duval,  although  the  defendants  were  not  entitled 
by  law  to  such  allowance;  although  there  was  no  evidence 
that  the  loss  of  the  horse  was  occasioned  by  his  being  employ* 
ed  in  the  service  of  the  United  States ;  and  althou|^  the  court 
charged  that  they  were  not  entitled  to  such  allowance  uolesi 
such  loss  was  so  occasioned. 

9.  Because  the  jury  allowed  the  claim  of  the  defendants  for 
three  hundred  dollars,  for  disbursements  made  by  the  said 
Edward  W.  Duval  to  an  interpreter  at  Washington,  although 
the  defendants  were  not  entitled  by  law,  to  such  allowance; 
although  there  was  evidence,  that  the  said  interpreter  was  not- 
entitled  to  the  same  for  any  services  rendered  by  him,  that 
the  allowance  was  not  claimed  by  the  said  Edward  W.  Duval 
in  his  life  time,  and  that  it  was  not  paid  till  after  his  death; 
and  although  the  court  charged  the  jury  unfaTouraUy  to  such 
allowance. 

3.  Because  the  jury  allowed  the  claim  of  the  defendants  for 
four  hundred  and  sixty-six  dollars  and  sixty-four  cents,  for 
forage  of  horses  of  the  said  Edward  W.  Duval,  for  four  ytM 
and  upwards,  although  the  defendants  were  not  entitled  by 
law  to  such  allowance;  although  there  was  evidence  that  the 
said  Edward  W.  Duval  never  claimed  the  same  in  his  life  time; 
and  although  the  eourt  charged  the  jury  un&vourably  to  such 
allowance. 
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4.  Because  the  jury  flowed  the  claim  of  the  defendants  for 
two  hundred  and  seventy  dollars  and  thirty-fiye  cents^  for  dis* 
bursements  made  by  the  said  Edward  W.  Duval  on  the  pro* 
perty  called  the  Cherokee  Reservation  before  its  sale,  ^though 
the  defendants  were  not  entitled  by  law  to  such  allowance;  al* 
though  there  was  evidence  that  the  disbursementa  were  made 
at  the  request  of  the  Cherokees  for  their  own  benefit,  and  on  the 
understanding  by  the  said  Edward  W.  Duval  that  they  were 
to  be  paid  for  by  them;  and  although  the  court  charged  the 
jury  against  such  allowance. 

5.  Because  the  jury  allowed  the  claim  of  the  defendants  for 
eight  hundred  and  thirty*seven  dollars  and  fifty  cents,  inchid* 
ing  disbursements  made  by  the  said  Edward  W.  Duval  to 
James  M^David  for  the  board  and  wages  of  a  striker,  although 
the  defendants  were  not  entitled  by  law  to  such  allowance; 
although  there  was  evidence  that  the  same  had  been  included 
in  previous  payments;  and  although  the  court  charged  the  jury 
unfavourably  to  such  allowance. 

6.  Because  the  jury  allowed  the  claims  of  the  defendants  for 
thirty  dollars  and  twenty  dollars,  for  travelling  expenses  of  the 
said  Edward  W.  Duval,  although  the  defendants  were  not  en- 
titled by  law  to  such  allowance;  although  there  was  evidence 
that  the  said  Edward  W.  Duval  never  claimed  the  same  in  his 
life  time;  and  although  the  court  charged  the  jury  unfavoura* 
bly  to  such  allowance. 

7.  Because  the  verdict  of  the  jury  was  against  law. 

8.  Because  the  verdict  of  the  jury  was  against  the  evidence. 

9.  Because  the  verdict  of  the  jury  was  against  the  charge  of 
the  court 

On  the  10th  September,  1833,  the  motion  for  a  new  trial 
was  argued  by  Gulfin,  District  Attorney,  for  the  United 
States,  and  Serobant  for  the  defendants. 

G11.PIN,  for  the  United  States. 

It  is  unnecessary,  axid  would  be  improper  in  this  stage  of 
the  cause^  to  renew  the  argument  on  the  points  of  law  submit- 
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ted  to  and  decided  by  the  court,  after  so  full  an  opinion  as  that 
expressed  in  the  charge  to  the  jury.  This  application  is, 
therefore,  limited  to  those  items  on  which  the  verdict  was  in 
opposition  to  the  opinion  or  direction  of  the  court;  in  vdiich  it 
was  against  the  law  as  laid  down  in  the  charge,  or  against  the 
weight  of  evidence.  The  statement  presented  by  the  jury,  at 
the  time  of  rendering  their  verdict,  enables  us  to  discover 
these  without  difficulty,  and  to  ascertain  exactly  in  what  points 
their  final  decision  was  erroneous,  on  either  ground. 

The  first  objection  arises  from  their  allowance  to  Mr.  Duval 
for  the  Joss  of  his  horse  in  going  to  an  Indian  council,  which 
forms  part  of  the  sixth  item.  This  was  against  law,  because  it 
was  not  established  by  the  evidence  that  the  horse  was  lost  on 
account  of  its  employment  in  the  service  of  the  United  States, 
and  no  allowance  is  lawful  except  for  such  a  loss.  The  law 
fixes  the  entire  compensation  of  Uie  agent  at  fifteen  hundred 
dollars  per  annum,  in  which  his  necessary  expenses  are  includ- 
ed, and  all  the  evidence  of  any  customary  allowance  goes  at 
most  to  cases  where  the  horses  are  specially  employed  for  the 
public  service.  The  charge  of  the  court  was  in  accordance 
with  this  view,  declaring  expressly  that  the  loss  must  be  occa- 
sioned, not  merely  in  such  service,  but  by  it 

The  second  objection  is  to  the  allowance  of  the  eleventh 
item,  for  the  services  of  an  interpreter  to  the  Indian  delega- 
tion. This  is  altogether  illegal;  it  is  for  services  rendered  to 
the  Cherokees,  and  as  long  since  as  1828;  there  was  a  regular 
interpreter  to  the  delegation  who  was  paid  by  the  Uuited 
States;  and  this  charge  never  seems  in  any  manner  to  have 
been  contracted  for  or  allowed  by  Mr.  Duval  himself  in  his 
life  time.  Though  undoubtedly  questions  of  fact  are  to  be 
left  to  the  jury,  yet  this  is  a  decision  so  much  against  the 
weight  of  evidence,  that  it  afibrds  quite  sufficient  ground  for 
the  exercise  of  the  right  to  grant  a  new  trial.  Eohne  v.  In- 
surance Company  of  North  America,  1  Washington,  128. 
Smith  V.  M^Cormick,  2  Yates,  164.  Swearingen  v.  Birch,  4 
Yates,  322. 
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The  third  objection  is  to  the.  allowance  of  the  twelfth  item 
for  the  forage  of  Mr.  Duval's  horses,  which  was  never  claimed 
by  him  at  all  during  his  life,  and  is  now  brought  forward  by  hitf 
representatives  in  one  general  charge,  extending  back  several 
years  before  his  death.  The  evidence  of  Messrs.  Stewart  and 
M'Kenney,  adduced  by  the  defendants  to  prove  the  usage  of 
the  war  department,  at  most,  sustains  allowances  for  a  special 
or  temporary  employment  of  horses  by  an  agent,  never  an  an* 
Dual  allowance.  This  is  a  regular  charge  per  annum  for  nearly 
five  years.  It  is  in  direct  opposition  to  the  charge  of  the  oourt^ 
and  is  unsupported  by  any  evidence. 

The  fourth  objection  is  to  the  allowance  of  the  fifteenth  item^ 
the  expenditures  on  the  Cherokee  reservation  before  its  sale. 
These  expenditures  were  incurred  on  the  property  while  it  be« 
longed  to  the  Indians;  the  improvements  were  made  at  th^ir 
request,  charged  to  them  in  the  accounts  of  Mr.  Duval,  and,  as 
be  himself  stated  to  the  department,  were  to  be  paid  by  them. 

The  fifth  objection  is  to  the  allowance  of  that  part  of  the  nine- 
teenth item,  which  embraces  the  board  and  services  of  the 
assistant  or  striker  of  the  blacksmith,  employed  at  the  agency. 
This  was  clearly  against  the  evidence.  It  was  proved  that  the 
assistant  was  his  own  slave,  and  that  the  claim  was  carried  back 
for  several  years,  though  intermediate  bills  had  been  paid,  but 
this  charge  was  included  in  none  of  them. 

The  last  objection  is  to  the  allowance  of  the  twenty-third 
item,  which  consists  of  a  charge  for  Mr.  Duval's  own  travel- 
ling expenses.  This,  like  the  preceding  claims  of  a  similar 
kind,  is  properly  embraced  in  the  salary  of  an  agent;  it  was 
for  ordinary  expenses  on  official  and  necessary  business;  it 
was  not  charg^  by  Mr.  Duval  during  his  own  life;  and  no  evi- 
dence has  been  produced  that  he  ever  considered  it  as  a  ground 
for  a  qiecial  credit 

The  Covbt  intimated  to  the  counsel  for  the  defendants  that 
it  was  unnecessary  to  argue  the  first,  second,  fifth  and  sixth  ob- 
jections; and,  understanding  that  they  were  willing  to  give  up 
the  verdict  so  far  as  it  allowed  the  amount  of  the  fifteenth  item^ 
49 
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for  expenditures  on  the  Cherokee  reservation,  he  was  directed 
to  confine  his  reply  to  the  third  reason  on  behalf  of  the  United 
States  for  a  new  triah 

Sergsant,  for  the  defendants. 

The  argument  in  support  of  this  objection  inyolves  the  point 
of  law  asserted  by  the  District  Attorney  on  the  trial  of  the  cause, 
that  the  sanction  of  the  secretary  of  war  is  necessary  to  author- 
ise the  allowance  by  the  court  and  jury  of  the  claim  presented. 
The  court  have  already  overruled  that  ground,  and  the  only 
question  which  the  jury  had  to  consider,  in  regard  to  this  allow- 
ance, was,  whether  these  horses  were  necessary  to  the  service 
of  the  United  States.     It  never  could  be  the  rule  of  the  depart- 
ment that,  where  an  emergency  arose,  the  agent  was  not  to  meet 
it;  that  he  was  first  to  send  to  Washington ;  on  the  contrary, 
it  is  necessary  and  proper  that  he  should  be  at  liberty  to  exer- 
cise a  reasonable  discretion.     It  appears  from  the  evidence  of 
Col.  M*Kenney,  that  there  was  no  positive  rule  on  the  sutyect, 
but  that  where  an  agent  was  called  on  to  perform  unexpected 
but  necessary  services,  an  allowance  was  made  suitable  to  the 
circumstances;  he  adds  that  horses  are  necessary  for  the  agent; 
that  when  kept  for  the  use  of  the  United  States,  the  expense 
was  allowed,  and  that  two,  the  number  for  which  this  forage  is 
claimed,  are  reasonable.    The  defendants  have  proved,  by  the 
evidence  of  Mr.  Murray,  that  these  horses  were  used  only  for 
the  public  service;  if,  therefore,  the  expense  of  keeping  them 
is  refused,  the  indispensable  business  of  the  United  States  will 
have  been  performed,  at  the  expense  of  Mr.  Duval  and  his 
representatives. 

But  this,  at  any  rate,  is  not  a  ground  for  a  new  trial;  the 
whole  matter,  as  to  law,  usage  and  fact,  was  fully  submitted  to 
the  jury;  it  was  contested  at  large  by  the  District  Attorney; 
and  it  was  specially  discussed  by  the  court  in  the  charge.  It 
was  allowed  because  it  was  an  expense  bonft  fide  incurred,  of 
which  the  United  States  derived  the  benefit;  and  believing  this, 
the  jury  were  right  in  allowing  it.  It  is  immaterial  whether  it 
was  claimed  or  not  during  the  lifetime  of  Mr.  Duval ;  if  the 
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jury  were  satisfied  that  he  was  justly  entitled  to  it,  they  acted  as 
properly  in  giving  it  to  his  representatives^  as  they  would  have 
done  in  giving  it  to  himself,  had  he  lived. 

Gilpin,  for  the  United  States,  in  reply. 

The  verdict  of  the  jury  on  this  item  is  sustained,  because,  as 
is  alleged,  the  usage  of  the  war  department  admits  such  an 
allowance,  because  these  horses  were  for  the  express  service  of 
the  United  States,  and  because  it  is  altogether  immaterial  whe- 
ther the  claim  was  made  before  or  after  the  death  of  Mr.  Duval. 
The  evidence  of  Messrs.  Stewart  and  M'Kenney,  officers  long 
in  the  Indian  department,  does  not  establish  an  allowance  under 
circumstances  exactly  similar;  the  instances  they  cite  differ 
from  it  in  a  material  point;  they  refer  to  horses  used  on  special 
occasions,  on  emergencies,  and  for  particular  objects,  while  this 
is  an  annual  and  permanent  charge.     It  is  true  they  were  em- 
ployed in  the  service  of  the  United  States,  but  all  the  agent's 
expenses,  as  such,  were  equally  incurred  in  their  service :  this 
is  not  enough,  it  must  be  shown  that  they  were  in  some  unusual, 
extraordinary  service,  which  has  not  been  done.     This  fact 
makes  the  time  and  manner  of  presenting  the  charge  material : 
had  it  been  a  subject  of  special  expense  or  charge,  it  would  have 
been  presented  by  Mr.  Duval;  and  his  omission  to  do  so,  during 
his  life,  affords  strong  ground  to  conclude  that  he  did  not  con« 
Aider  the  case  as  one  falling  within  the  line  of  special  allowance, 
to  which  the  witnesses  above  named  have  referred,  and  which 
undoubtedly  was  well  known  to  Mr.  Duval. 

On  the  13th  December,  Judge  Hopkihson  delivered  the  fol- 
lowing opinion: 

When  a  controversy,  consisting  almost  entirely  of  questions 
of  bctf  has  been  fully  and  fairly  tried  by  an  impartial  and  intel- 
ligent jury,  each  party  having  produced  all  the  evidence  in  his 
power,  and  no  expectation  being  entertained  by  either  of  furnish- 
ing any  additional  fact8,a  court  would  yield,  with  extreme  reluct- 
ance, to  an  application  to  set  aside  the  verdict  The  cause  now 
before  us  occupied  the  attention  of  this  court,  and  such  a  Jury 
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aa  I  have  described,  for  more  than  ten  days,  and  every  part  of 
it  was  laboriously  examined  and  discussed.  There  is  no  hope 
that  anything  can  be  added  to  it,  either  in  the  way  of  argument 
or  evidence,  on  another  triaL  In  such  a  ease  the  objections  to 
the  verdict  should  be  cogent  indeed,  before  the  court  would 
allow  them  to  prevail  against  it 

In  addition  to  this  general  principle,  there  are  circumstances 
in  this  case  which  make  me  very  unwilling  to  disturb  the  de- 
eision  of  the  jury.  The  controversy  arose  on  a  long  and  old 
account,  in  relation  to  transactions  in  a  distant  wilderness,  in 
part  with  savages,  and  in  part  with  men  not  much  above  them 
in  education  and  a  knowledge  of  the  forms  of  business.  The 
transactions  themselves  were  sometimes  the  result  of  sudden 
emergencies,  when  the  public  service  required  a  prompt  action, 
and  an  observance  of  exaet  regularity  was  impossible  without 
danger  to  the  service.  It  is  obvious  that  in  such  an  agency,  it 
would  scarcely  be  just  or  reasonable  to  call  for,  at  this  distance 
of  time  as  well  as  place,  a  full  and  satisfactory  explanation  of  all 
HhQ  doubts  and  difficulties  which  may  present  themselves  here, 
in  the  investigation  of  these  complicated  afiairs,  and  of  the  va* 
rious  items,  some  of  them  very  small,  which  are  brought  into 
the  account  Unfortunately  one  of  the  parties,  from  whom 
•uch  explanations  might  have  been  received,  is  dead,  and  his 
representatives  have  been  obliged  to  make  up  his  case  from  his 
papers  as  they  found  them.  Such  a  case  seems  to  be  peculiarly 
fitted  for  the  broad  and  equitable  jurisdiction  of  a  jury  over  the 
evidence  of  a  cause,  and  the  belief  they  will  give  to  it  It 
ahould  not  be  altogether  overlooked,  too,  on  a  question  of  grant- 
ing a  new  trial,  addressed  to  the  discretion  of  the  court,  which 
discretion  takes  for  its  guide  the  justice  or  injustice  to  the  par- 
ties that  will  follow  the  allowance  or  refusal  of  a  second  trial, 
that,  in  this  case,  the  defendants  have  relied,  and  must  always 
rely,  on  the  knowledge  and  testimony  of  a  single  witness;  that 
he  lives  at  an  immense  distance  from  this  place  of  holding  the 
court,  and  was,  probably,  brought  hero  at  a  great  expense;  that 
bis  presence  can  hardly  be  expected  again ;  and  that  his  evi* 


MAY  SESSIONS,  1888.  889 

Tlie  United  States  e.  DaraL 

dence  was  of  a  nature  to  require  a  personal  examination  at  the 
bar,  and  could  not  be  taken  with  satisfaction  to  either  party  in 
any  other  way. 

Such  circumstances  would  strongly  dispose  me  to  let  this 
verdict  stand,  although  in  some  instances  the  jury  have  not 
drawn  the  same  conclusions  from  the  evidence  that  I  should 
have  done,  and  have  made  some  allowances  to  the  defendants, 
which  I  should  have  refused,  were  I  not,  on  a  careful  review 
of  the  disputed  items  of  this  account  and  the  decision  of  the 
jury  upon  them,  constrained  to  say  that  I  find  some  in  which 
the  jury  have,  in  my  opinion,  rendered  their  verdict  against 
the  plain  principles  of  law,  or  against  the  clear  and  unques- 
tioned evidence  of  the  case.  Such  errors  I  am  bound  to  cor- 
rect, and  must  be  governed  by  higher  considerations  even  than 
those  which  I  have  stated  in  support  of  the  verdict  The 
court  must  never  suffer  its  controlling  power  over  a  verdict  to 
be  prostrated,  nor  the  particular  circumstances  or  even  the 
justice  of  any  case,  to  overthrow  the  general  principles  estab- 
lished for  the  administration  of  the  law,  and  the  security  of 
the  rights  of  all. 

The  motion  for  a  new  trial  in  this  case  is  made  on  the  part 
of  the  United  States.  Tlie  reasons  filed,  exclusive  of  the 
general  or  formal  ones,  are  six  in  number.  The  first,  second, 
fifth,  and  sixth,  relate  to  the  allowance  by  the  jury  of  certain 
disputed  credits  claimed  by  the  defendants  in  their  account,  as 
to  which  there  was  evidence  given  both  for  and  against  them, 
and  they  were  left  by  the  court  to  the  jury  on  their  evidence 
and  equity.  Upon  these  I  shall  say  no  more  than  that  I  can- 
not interfere  with  the  opinion  of  the  jury  in  such  cases.  As 
to  the  fifth,  the  most  important  of  them  in  amount,  I  will  re* 
mark  that  the  disbursementr  here  charged  to  the  United  States 
were  actually  made  and  paid  by  Mr.  Duval  to  the  blacksmith 
James  M'David.  The  objections  made  on  the  part  of  the 
United  States  to  the  right  of  M^David  to  this  money,  or,  at 
least  to  that  part  of  it  which  he  charged  for  his  striker,  are 
rery  sfarong  and  have  not  been  well  answered  or  explained; 
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but,  on  the  other  hand,  as  no  pretence  is  made  of  any  fraud  or 
collusion  between  Mr.  Duval  and  M^David,  and  the  propriety 
of  the  charge  itself  is  not  so  absolutely  disproved  as  to  fix 
upon  Mr.  Duval  an  imputation  of  gross  and  culpable  negli- 
gence, and  he  actually  paid  the  money,  I  cannot  say  that  the 
jury  were  wrong  in  allowing  it  Why  should  Mr.  Duval  have 
paid  this  money  to  M'David  if  he  did  not  think  it  honestly 
due  to  him?  He  knew  he  took  the  hazard  on  himself  of  its  be- 
ing allowed  to  him  or  not  in  the  settlement  of  his  account 
To  the  general  remark  I  have  made  on  the  first  reason,  which 
relates  to  the  loss  of  a  horse,  I  will  add  that  the  witness  said 
he  knew  the  horse  died  in  the  service  which  brought  the 
charge  within  Mr.  Stewart's  rule  of  allowance:  but  I  told  the 
jury  that  if  they  thought  the  horse  died  in  consequence  or  by 
reason  of  the  service,  the  charge  should  be  allowed,  but  not  if 
the  loss  was  owing  to  the  fault  or  negligence  of  the  owner, 
even  if  the  horse  was  in  the  service  at  the  time. 

As  to  the  tliree  hundred  dollars  paid  to  Pierre  Perra  as  an 
interpreter  at  Washington,  which  is  the  subject  of  the  second 
reason  for  a  new  trial,  I  am  free  to  say  that  I  should  not  have 
allowed  it,  and  I  gave  my  reasons  for  this  opinion  to  the  jury; 
but  they  have  thought  otherwise,  and  I  cannot  say  that  they 
had  not  a  right  to  do  so.  It  was,  in  my  mind,  a  strong  circum- 
stance against  this  charge,  that  the  money  was  not  paid  by  Mr. 
Duval  to  Perra,  nor,  as  far  as  I  recollect  the  evidence,  ever 
demanded  of  him  by  Perra.  It  was  paid  since  the  death  of 
Mr.  Duval,  one  may  almost  say  gratuitously  by  his  adminis- 
trator, and  three  years  after  the  service  was  performed  for 
which  it  was  demanded.  The  service  was  in  1828,  the  pay- 
ment in  June,  1831.  Such  things  certainly  cast  a  shade  over 
the  charge,  but  the  jury  have  been  satisfied  that  it  is  correct, 
and  their  decision  upon  it  must  stand. 

The  two  items,  on  which  I  have  not  been  able  to  find  a 
satisfactory  support  for  the  verdict,  are  the  third  and  fourth. 
The  fourth  has  not  been  argued  on  this- motion,  because  it  is 
understood  that  the  defendants  will  consent  to  correct  the  ver* 
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diet  by.  adding  to  it  the  amoant  of  this  item,  to  wit,  two  hun- 
dred and  seventy  dollars  and  thirty-five  cents.     It  arose  on  a 
claim  made  by  Mr.  Duval  for  disbursements  for  improvements 
OQ  the  property  called  the  <^  Cherokee  Reservation/'  before  its 
sale.     Such  a  charge  upon  the  United  States  for  disbursements 
on  property  not  belonging  to  them,  but  of  which  both  the  title 
and  possession  were  in  the  Cherokees,  was  directly  contrary 
to  every  principle  of  law,  charging  one  party  for  improve- 
ments on  the  property  of  another.    Nor  did  Mr.  Duval  him- 
self ever  aonsider  this  an  expenditure  chargeable  to  the  United 
States,  or  introduce  it  into  any  account  against  them.     The 
charge  was  to  the  <^  Cherokee  Reservation/'     Mr.  Murray, 
the  defendants'  witness,  who  was  the  confidential  clerk  of  Mr. 
Duval>  and  from  whom  we  have  derived  all  our  knowledge  of 
the  transactions  of  his  agency,  says  expressly,  that  he  believes 
Mr.  Duval  considered  the  Cherokee  nation  as  responsible  to 
him  for  these  improvements;  that  he  considered  the  whole 
matter  to  be  between  the  Cherokees  and  himself,  and  not  with 
the  government     This  allowance  of  this  charge  against  the 
government,  is  as  much  against  the  evidence  as  the  law  of  the 
casa     As  the  counsel  for  the  defendants  have  given  up  this 
part  of  the  verdict  on  my  suggestion,  at  the  argument,  I  owe 
it  to  them  to  explain  more  fully  the  reasons  of  my  opinion. 
By  the  treaty  of  the  6th  of  May,  1828,  the  Cherokee  Indians 
made  a  cession  of  territory  to  the  United  States,  with  a  special 
reservation  of  a  certain  part  of  it     In  relation  to  this  it  was 
stipulated  that  the  part  reserved,  with  all  the  improvements  on 
it,  should  be  sold  by  the  United  States,  and  the  proceeds  of 
the  sale  be  applied  to  the  benefit  of  the  Indians  on  the  new 
territory  to  which  they  removed.     The  sale  was  made.     Mr. 
Duval  was  the  purchaser  at  the  price  of  two  thousand  and  fifty 
dollars;  this  he  paid  to  the  United  States,  and  they  appro- 
priated it,  according  to  their  agreement,  for  the  benefit  of  the 
Indians  on  their  new  territory.     This  sum,  so  received  and  so 
applied  by  the  United  States,  was  the  whole  proceeds  of  the 
sale  as.  well  of  the  lands  included  in  the  reservation  as  of  all 
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the  improvements  made  thereon,  for  which  improvementa  the 
sum  of  tivo  hundred  tnd  seventy  dollars  and  thirtj-five  cents, 
now  claimed  by  the  defendants,  was  expended  by  Mr.  Duval, 
whil^the  land  belonged  to  the  Indians,  at  their  request  and  on 
their  credit  and  responsibility.  It  is  now  contended,  or  wis 
so  at  the  trial  of  this  cause,  that  the  United  States  must  not 
only  pay  to  the  Indians  the  proceeds  of  their  land  and  im» 
provementB,  but  must  further  pay  a  debt  they  owe  to  Mr. 
Duval  on  account  of  those  improvements,  that  is,  in  (act  they 
are  to  pay  twice  for  them,  once  by  handing  to  the  Indians  the 
whole  amount  they  brought  at  a  public  sale,  and  now  again  by 
paying  for  them  to  the  persoQ  at  whose  cost  they  were  made. 
When  Mr.  Duval  made  these  improvements  he  did  so  on  the 
credit  of  the  Cherokees,  and  had  no  idea  of  having  any  claim 
on  tlie  United  States  for  them. 

When  Mr.  Duval  made  the  purchase  of  this  reservation  he 
was  the  agent  of  the  United  States  to  these  Indians.    It  was, 
since  his  death,  on  a  suggestion  of  the  illegality  or  impropriety 
of  his  being  a  purchaser  at  this  sale,  surrendered  by  his  repre- 
sentatives to  the  United  States,  and  they  received  back  the 
money  he  had  paid  for  it    Does  the  agreement  with  the  United 
States  to  cancel  this  purchase,  and  the  transfer  of  his  right  to 
the  United  States,  raise  an  equity  to  support  this  claim,  because 
the  land  and  the  improvements  thereby  became  the  property  of 
the  United  States?    I  can  see  nothing  in  this  arrangement  which 
raises  an  equity  against  the  United  States  for  the  charge  in 
question.     If  the  purchase  made  by  Mr.  Duval  was  illegal  by 
reason  of  his  agency,  his  representatives  gave  up  nothing  when 
they  cancelled  it,  and  made  the  transfer  to  the  United  States. 
If,  on  the  other  hand,  the  purchase  was  legal  and  their  right  to 
the  land  complete,  the  surrender  of  it  was  a  voluntary  act,  made 
freely  and  without  condition,  or  any  intimation  of  receiving  any 
thing  more  from  the  United  States  than  a  return  of  the  money 
Mr.  Duval  had  paid  for  it,  which,  it  may  be,  was  better  for 
them  than  the  land.     If  it  was  the  intention  of  the  repreaentsr 
tives  to  claim  any  more,  either  directly  or  as  a  credit  in  their 
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account  with  the  government,  they  shonld  have  said  so,  and  the 
United  States,  the  other  party  to  the  bargain,  could  have  said 
whether  they  would  assent  to  it  or  not  The  only  considera- 
tion that  appears  in  the  agreement,  the  only  one  that  was  re- 
cognised by  both  of  the  parties,  or  even  thought  of,  as  far  as  we 
know,  by  either  of  them,  was  the  repayment  of  the  sum  of  two 
thousand  and  fifty  dollars,  which  Mr.  Duval  had  given  for  the 
land.  If  an  individual,  instead  of  the  government,  had  made 
this  agreement  with  Mr.  Duval,  and  had  paid  him  the  stipulated 
eonaideration,  could  he  have  been  afterwards  charged  with  an 
old  debt  which  the  Cherokees  owed  to  Mr.  Duval,  for  the  same 
improvements  on  the  land  which  were  paid  for  in  the  sum  of 
two  thousand  and  fifty  dollars,  given  for  the  whole?  I  told  the 
jury  that  I  was  very  clear  that  this  item  ought  not  to  be  allowed, 
on  any  principle  of  law  or  equity,  and  it  is  as  clearly  against 
the  evidence. 

The  matter  alleged  for  a  new  trial,  in  the  third  reason,  requires 
a  fiiUer  explanation  of  the  evidence  which  relates  to  it  It  is 
thus  stated:  ^  Because  the  jury  allowed  the  claim  of  the  defend- 
ants for  four  hundred  and  sixty-six  dollars  and  sixty-four  cents 
for  forage  of  horses  of  the  said  Edward  W.  Duval  for  four  years 
and  upwards,  although  the  defendants  were  not  entitled  by  law 
to  such  allowance;  although  there  was  evidence  that  the  said 
Edward  W.  Duval  never  claimed  the  same  in  his  lifetime;  and 
although  the  court  charged  the  jury  unfiivourably  to  such  allow- 
ance." 

The  charge  or  credit,  claimed  by  the  defendant  in  this  item, 
is  for  foraging  two  horses  from  the  Ist  January,  1826,  to  3tst 
August,  1830.  In  the  examination  of  Mr.  Murray,  the  witness 
of  the  defendants,  to  support  this  charge,  he  says,  that  these 
horses  were  employed  in  the  service  of  the  United  States,  and 
were  necessary  for  it  He  thinks  the  charges  are  moderate. 
They  were  Mr.  DuvaPs  horses;  he  had  his  farm  horses  besides; 
these  were  kept  for  public  service,  such  as  travelling  through 
the  nation,  and  to  send  expresses.  He  says,  he  knows  of  no 
meh  allowance  to  other  agents.  Mr.  Duval  had  not  the  same 
50 
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horses  all  the  time.    He  knows  of  do  authority  firom  the  aecre* 
taiy  of  war  to  Mr.  Duval  to  keep  these  horses. 

On  this  evidence,  given  by  the  defendants  to  support  this 
claim,  these  observations  present  themselves:  1.  That  the  charge 
is  for  a  period  of  four  years  and  eight  months;  during  which  pe- 
riod, nor,  indeed,  at  any  titaie  in  the  lifetime  of  Mr.  Duval,  was 
any  charge  for  keeping  these  horses  introduced  by  him  into  his 
accounts  sent  to  or  settled  with  the  department,  nor  any  claim 
made  for  it  in  any  way  by  Mr.  Duval.  This  circumstance 
affords  some  ground,  I  might  say  strong  ground,  to  presume 
that  he  never  considered  it  a  charge  which  he  had  a  rigjit  to 
make,  or  intended  to  make,  against  the  government,  and  it 
stands,  in  this  respect,  on  a  similar  footing  with  the  charge  for 
the  improvements  on  the  Cherokee  reservation.  2.  If  these 
horses  were  really  kept  for  the  public  service,  and  were  neces- 
sary for  it,  and  were  so  thought  and  intended  by  Mr.  Duval, 
the  cost  or  purchase  of  them  would  have  been,  at  least,  as  iSur 
a  charge  upon  the  government  as  their  forage;  but  they  ^ren 
Mr.  DuvaFs  horses,  bought  with  his  private  funds,  and  no  re- 
imbursement of  their  price  was  ever  asked  by  Mr.  Duval,  or  is 
even  now  asked  from  the  United  States.  This  is  another  ciiv 
cumstance  to  show  how  this  transaction  has  been  understood  by 
Mr.  Duval  himself.  3.  The  same  horses  were  not  kept  thrcNigh 
the  whole  period,  but  no  account  is  raised  with  the  United 
States  for  the  sale  or  the  loss  of  the  horses  he  parted  with,  nor 
for  the  purchase  of  their  substitutes.  4.  This  is  a  regular,  con- 
tinued  charge  for  a  long  period,  and  not  for  horses  required  or 
employed,  from  time  to  time,  in  the  public  service,  on  emer^ 
gencies  which  allowed  no  opportunity  to  consult  the  depart- 
ment at  Washington,  and  obtain  the  permission  of  the  secretary 
for  the  expenditure;  nor  do  they  appear  to  have  been  procured 
or  wanted  for  any  such  emergencies,  but  to  have  been  used  for 
travelling  through  the  nation  or  in  sending  expresses,  in  the 
performance  of  the  ordinary  duties  of  the  agent 

Before  we  take  up  the  evidence  of  Mr.  Stewart  and  CoL 
M'Kenney  on  this  subject,  let  us  turn  to  the  act  of  congress 
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which  has  a  direct  bearing  upon  it,  and  whose  provisions,  we 
must  presume,  were  found  to  be  necessary  to  prevent  or  restrain 
abuses  upon  the  treasury,  in  the  undefinable  shape  of  extra  al- 
lowances, which  might  grow  out  of  these  agencies  without  the 
means  of  detecting  or  checking  them  in  detail.  By  the  first 
section  of  the  act  of  20th  April,  1818,  the  salaries  of  the  seve- 
ral Indian  agents  are  appointed;  and  by  the  third  section  It  is 
enacted:  <<That  the  sums  hereby  allowed  to  Indian  agents  and 
&ctors  shall  be  in  full  compensation  for  all  their  services ;  and 
that  all  rations,  or  other  allowances  made  to  them,  shall  be  de- 
ducted from  the  sums  hereby  allowed.''  The  legal  rights  or 
claims  of  an  agent  upon  the  United  States  are  thus  circum- 
scribed by  the  law,  but  there  exists  in  the  war  department  a 
power  to  make  allowances  to  an  agent,  unprovided  for  by  law, 
when  the  secretary  shall  think  them  to  be  just  and  equitable, 
and  not  forbidden  by  any  law.  Under  this  power,  certain 
usages  have  grown  up  in  the  department,  which  have  become 
the  law  of  the  department,  and  on  which  an  agent  has  a  right 
to  rely,  in  the  exercise  of  his  functions.  That  which  has 
been  uniformly  allowed  to  others,  he  may  presume  will  be  al- 
lowed to  him,  and  if  he  performs  a  service,  or  makes  an  ex- 
penditure of  this  description,  he  has  a  right  to  expect  an  allow- 
ance for  it  The  defendants  have  endeavoured  to  bring  the 
charge  we  are  now  considering,  within  the  protection  of  the 
usage  of  the  war  department  To  eflect  this  they  hsFe  pro- 
duced the  testimony  of  William  Stewart  and  Col.  M'Kenney. 
Mr.  Stewart  has  been  a  clerk  in  the  war  department  from 
1818  to  1832 ;  he  says  it  has  been  invariably  the  custom  to 
allow  salary  officers  extra  for  services  not  within  the  scope  of 
their  offices.  He  mentioned  the  case  of  Governor  M<Minn, 
who  received  eight  dollars  a  day  and  other  allowances,  as  a 
commissioner  to  value  the  improvements  of  the  Cherokees, 
and  received  at  the  same  time  his  salary  as  governor.  In  this 
case  it  is  evident  that  the  appointment  as  a  commissioner  was 
entirely  distinct  from  that  of  governor ;  the  duties  of  the  sta- 
tions were  wholly  independent  of  each  other.    The  service  as 
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a  commisflioner  was  clearly  not  within  the  scope  of  hia  office 
of  governor.  It  is  no  example  or  precedent  in  this  caae.  So 
of  the  case  of  Col.  M^Eenney.  In  1827,  this  gentleman,  then 
at  the  head  of  the  Indian  bureau  of  the  war  deptrtment, 
whose  office  and  duties  were  at  Washington,  was  sent  by  the 
goyemment  among  the  Indians  to  make  treaties,  and  to  reconcile 
some  diSerences  among  the  Creeks.  He  acted  as  a  commia- 
sioner  in  forming  a  treaty,  and  received  pay  as  a  commisBioner 
for  the  time  he  was  treating,  and  his  travelling  expenses,  and, 
at  the  same  time,  his  salary  as  superintendent  of  the  Indian 
bureau.  This  case  is  analogous  to  that  of  Governor  McMinn, 
but  not  to  the  charge  made  on  behalf  of  Mr.  DuvaL  I  am 
aware  that  this  part  of  Mr.  Stewart's  testimony  was  applied 
more  particularly  to  other  charges  in  the  defendant's  account 
than  to  this ;  but  as  it  may  have  some  bearing  on  this  also,  I 
have  made  this  reference  to  it  In  relation  to  this  item,  to 
wit,  the  foraging  the  horses,  this  witness  says,  that  no  allow- 
ance was  made  for  keeping  horses,  unless  specially  agreed 
upon  by  the  secretary.  If  a  horse  is  wanted  for  an  emerg^cy 
requiring  prompt  execution,  as  expresses,  there  is  a  discretion- 
ary power  with  the  agent  to  employ  one,  but,  in  general,  no  al- 
lowance was  made  for  horses,  unless  specially  authorised. 
When  this  witness  gives  the  example  of  expresses,  he  must  be 
understood  to  mean  an  express  on  an  emergency  requiring 
prompt  execution,  and  not  an  ordinary  message  sent  on  ordi- 
nary business* 

In  the  case  of  Col.  Crowell,  given  by  this  witness,  the  quea- 
tion  was  deliberately  considered.  He  was  the  agent  of  the 
Creek  Indians,  and  brought  a  charge  of  two  hundred  and  fi£^ 
dollars  a  year  for  horses,  for  the  use  of  the  agency,  for  four  or 
five  years.  It  was  allowed  by  the  then  acting  secretary  of 
war.  This  was  in  1828.  He  was  also  allowed  for  the  cost  or 
purchase  of  the  horses.  Thus  he  carried  the  whole  thing 
through  as  the  concern  of  the  government,  charging  them  for 
keeping  what  he  alleged  to  be  their  horses,  bought  and  iegi 
for  the  use  of  the  agency;  and  not,  as  in  this  case,  for  keeping 
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hones  admitted  to  be  his  own.  The  comptroller,  io  settling 
CoL  Crowell's  account,  refused  to  pass  this  charge;  and  so  it 
remained  suspended,  until  it  was  finally,  within  the  last 
eighteen  months,  rejected  by  the  secretary  of  war.  This 
seems  to  have  settled  the  practice  or  usage  of  the  department, 
or  to  have  been  in  conformity  with  it,  for,  the  witness  says, 
several  agents  brought  in  similar  claims,  but  they  were  all  re- 
jected.  What  this  witness  says  about  allowances  being  some- 
times  made  on  honour,  on  the  character  of  the  o£Bcer,  clearly 
relates  to  a  deficiency  in  the  vouchers,  and  nfot  to  the  admissi* 
bility  of  the  charge.  The  whole  bearing  of  this  testimony  is 
opposed  to  the  credit  claimed  for  Mr.  Duval.  He  had  no  special 
authority  from  the  secretary  for  the  purchase  or  keeping  of 
these  horses;  no  evidence  has  been  given  to  show  that  they 
were  procured  or  kept  or  employed  for  any  emergency  in  the 
public  service  so  sudden  and  pressing  that  no  application  could 
be  made  for  them  to  the  secretary,  consistent  with  the  service. 
On  the  contrary,  they  were  kept  for  nearly  five  years,  not  only 
without  any  request  to,  or  permission  from  the  secretary  to 
warrant  it,  but  without  any  intimation  to  him  that  such  horses 
were  in  the  employment  of  the  government,  or  in  the  posses* 
sion  of  their  agent 

The  testimony  of  Col.  M^Kenney  does  not  change  this  as* 
pect  of  the  case.  He  says,  that  an  agent  in  the  Indian  country 
was  not  obliged  to  conform  in  all  respects  to  the  voucher  sys- 
tem, and  he  gives  a  good  reason  for  it  In  speaking  of  the  dis- 
cretionary power,  which,  Col.  M^Kenney  believes,  was  vested 
in  an  agent,  he  explains  himself  by  putting  a  case  of  emergency 
in  which  it  would  be  impossible  to  get  the  instructions  of  the 
government;  and  he  says,  ^  under  such  circumstances  it  was 
expected  of  him  to  exercise  a  sound  discretion,  and  to  move  in 
the  case."  He  would  then  be  allowed  in  his  account  <<  a  rea- 
sonable expenditure  in  such  an  enterprise."  This,  the  witness 
says,  applies  to  any  extraordinary  occurrence  within  or  without 
the  agency,  as  if  horses  or  canoes  are  wanted,  they  are  allowed 
for.    He  says,  the  agent  has  to  pay  Indian  annuities  in  specie; 
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that  horses  are  wanted  to  transport  it;  and  adds,  that  a  horsey 
sometimes  two,  is  allowed  for  the  use  of  the  agent  in  his  own 
personal  intercourse  with  the  different  divisions  of  his  agency; 
that  two  horses  were  generally  considered  to  be  a  reasonable 
allowance  for  an  agent;  the  horses  to  be  bought  by  the  gcnrem- 
ment,  and  to  be  their  property.  This  general  allegation  of  such 
an  allowance  was  qualified  by  the  witness,  in  his  answer  to  a 
question  of  the  court,  in  which  he  said,  an  agent  would  not  be 
idlowed  for  keeping  horses,  unless  it  was  specially  allowed  by 
the  secretary  of  war,  by  which  1  understand  that,  when  he 
said  before  that  ^  two  horses  were  generally  considered  to  be  a 
reasonable  allowance  for  an  agent,"  he  meant  that  the  allowance 
must  be  first  obtained  from  the  secretary,  except  in  cases  of 
emergency,  and  not  that  the  agent  might  procure  and  keep  the 
horses  at  his  discretion,  and  afterwards  make  them  a  charge,  as 
a  matter  of  right,  against  the  goyernment 

I  haye  looked  through  the  eyidence,  in  yain,  for  something 
by  Which  I  could,  judicially,  support  the  verdict  of  the  jury  in 
this  particular.  The  charge  of  the  court  was  very  explicit 
against  it,  and,  on  a  careful  review  of  the  case,  I  see  no  reason 
to  change  the  opinion  I  had  at  the  triaL  By  admitting  this 
charge,  we  should  introduce  a  new  rule  and  principle  in  the  set- 
tlement of  the  accounts  of  Indian  agents,  which  may  be  very 
extensive  and  mischievous  in  its  consequences.  If  the  defend- 
ants had  a  right  to  this  credit,  I  should  not  regard  its  disallow- 
ance by  the  accounting  officers  of  the  government,  who  neces- 
sarily transact  their  business  by  established  rules,  which  cannot 
always  conform  to  the  right  and  justice  of  every  case;  but  these 
defendants  have  tried  to  justify  this  charge,  not  by  any  positive 
law  or  legal  right,  but  in  the  equity  of  an  alleged  usage  of  the 
department  of  War,  when  it  is  clear  no  usage  exists  there  to  coun- 
tenance the  claim. 

After  the  delivery  of  the  above  opinion,  the  defendants'  coun- 
sel appeared  in  open  court,  and  agreed  that  judgment  be  entered 
for  the  United  States  of  America,  for  one  thousand  and  eighty- 
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five  dollars  and  twenty-eight  cents,  in  conformity  with  the 
opinion  of  the  court 

.    JuDOMSNT  accordingly  for  the  United  States  of  America,  for 
one  thousand  and  eighty-five  dollars  and  twenty^eight  cents. 


Andrew  Armstrong 

V. 

Thb  Unitxd  States  of  America. 

1.  A  wimnt  of  distreM,  under  the  pfeviaione  of  the  tot  of  15th  May,  1890,  has 
the  effisct  of  a  judgment 

2.  The  bill  of  oompbint  of  a  debtor,  againat  whom  a  warrant  of  diatraw  haa 
been  iaaued,  under  the  proTiaions  of  the  act  of  15th  May,  1820,  ia  in  the 
nature  of  a  motion  to  itay  ezecation  on  a  judgment,  and  the  beginning  and 
gondmioo  of  the  argument  are  with  the  debtor. 

X  A  permanent  agent  ia  one  appointed  by  the  Preaident,  with  the  adriee  and 
conaent  of  the  aenate,  in  contradiatinction  to  one  apecially  aj^inted  by  the 
head  of  a  department,  for  aome  particular  aerrice,  and  on  terma  agreed  upon. 

4  A  permanent  agent  oommiaaioned  under  the  act  of  3d  March,  1809,  ia  en- 
titled to  no  more  than  a  oommiaaioli  of  one  per  eent  on  the  moneya  diaburaed 
by  him  for  the  uae  of  the  United  Statea,  and  alao  on  the  value  of  atorea  for- 
niahed  by  the  United  Statea,  and  diatributed  though  not  purohaaed  by  him. 

5*  In  the  act  of  3d  March,  1809,  there  ia  no  diatinction  between  foreign  and 
domeatic  agenta,  aa  to  either  the  mode  of  appointment,  the  tenure  and  perma- 
nency of  their  officea,  or  the  terma  on  which  they  may  receive  them. 

&  A  navy  agent  atationed  abroad,  who  haa  been  removed,  or  whoae  offioe  has 
been  vacated,  cannot  charge  the  government  with  hia  return  home,  nor  with 
hia  traveDing  expenaea  in  going  to  the  aeat  of  government  to  aettle  hia  ac- 
ttwintai 

7.  Where  an  artiek  ia  ffamiahed  by  a  navy  agent,  and  ezpready  received  and 
aooepted  by  the  United  Statea  for  the  public  uae,  be  ia  entitled  to  a  credit  ibr 
ita  value,  although  the  article  ia  not  one  which  an  agent  ia  authoriaed  to  pur- 
ehaae  on  public  account 

8L  Wh«te  a  biH  of  exchange,  properly  drawn  by  an  authoriaed  agent  on  the  head 
at  a  departawnt,  la  permitted  by  him  to  be  protested  ibr  non-aoceptance  and 
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DOD-pajment,  under  a  oiiiUke  of  a  fSict  oeneenin^  it,  the  agent  ie  entitled  to 
a  credit  for  the  damages  paid  by  him  in  eonaeqnence  of  the  protoit. 

On  the  30th  July,  1832,  the  solicitor  of  the  treamiy,  ac- 
cording to  the  provisions  of  the  second  and  third  sections  ot 
the  act  of  15th  May,  1820,  issued  a  warrant  of  distress  agsinst 
the  complainant  Andrew  Armstrong  and  his  surety,  directed 
to  the  marshal  of  the  Eastern  District  of  Pennsylvania,  sped- 
fying  the  sum  of  twelye  thousand  nine  hundred  and  forty- 
nine  dollars  and  sixty-three  cents,  as  the  amount  with  which 
the  said  Andrew  Armstrong  was  chargeable,  for  public  moneys 
received  by  him  and  not  paid  over  according  to  law.  3  Story's 
Laws,  1791. 

On  the  1st  August,  the  marshal,  in  pursuance  of  this  warrant, 
made  a  levy  on  the  person  of  Mr.  Armstrong  and  on  the 
goods  and  chattels  of  his  surety. 

On  the  3d  August,  the  complainant,  alleging  that  he  was 
aggrieved  by  these  summary  proceedings,  and  not  only  deny- 
ing that  he  was  chargeable  with  the  amount  stated  in  the  war- 
rant, but  claiming  the  sum  of  four  thousand  six  hundred  and 
eighty-one  dollars  and  seventy-four  cents,  as  actually  dne  to 
him  from  the  United  States,  over  and  above  all  moneys  re- 
ceived, preferred  a  bill  of  complaint  to  the  district  judge  of  the 
United  States  for  this  district,  setting  forth  the  injury  thus 
done  to  him,  and  praying  the  judge  to  grant  an  injunction  to 
stay  proceedings  on  the  warrant  altogether. 

On  the  same  day,  the  judge  being  satisfied  that  the  applica- 
tion was  not  merely  for  the  purpose  of  delay,  and  the  com- 
plainant having  given  bond,  with  approved  surety,  conditioned 
for  the  performance  of  such  judgment  as  should  be  ultimately 
awarded  against  him,  an  injunction  was  granted  to  stay  pro- 
ceedings on  the  warrant  of  distress;  and  a  subpoena  issued  to 
the  solicitor  of  the  treasury  to  appear  and  answer  on  behalf  of 
the  United  States. 

On  the  5th  October,  the  attorney  of  the  United  States  for 
this  district  filed  an  answer  on  their  behalf  is  well  in  regard 
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to  the  matters  of  fact  stated  by  the  complainant,  as  to  his 
claims  alleged  to  be  derived  under  certain  acts  of  congress  and 
established  usages  of  the  government 

On  the  12th  October,  he  further  prayed  the  court  to  dissolve 
the  injunction  altogether,  and  to  permit  the  United  States  to 
pursue  their  legal  remedies  for  the  recovery  of  the  whole  sum 
of  money  demanded  by  them  from  the  complainant 

On  these  pleadings  the  case  came  to  be  heard  before  the 
District  Court,  on  Uie  24th  June,  1833,  when  the  material 
facts  established  were  as  follows: 

Andrew  Armstrong  was  appointed  by  the  president,  by  and 
with  the  advice  and  consent  of  the  senate,  navy  agent  for  the 
port  of  Lima,  in  Peni,  in  South  America.  His  commission 
wa5  dated  on  the  24th  April,  1828,  and  was  to  continue  in 
force  during  the  term  of  four  years  from  that  day.  From  a 
conversation  shortly  afterwards  with  Mr.  Charles  Hay,  at  the 
time  chief  clerk  of  the  navy  department,  he  derived  the  be- 
lief that  all  navy  agents,  at  foreign  ports,  were  allowed  the  cus- 
tomary commercial  commissions  of  their  respective  stations, 
as  had  been  especially  done  in  the  cases  of  Michael  Hogan, 
Aavy  agent  at  Valparaiso,  and  Richard  M'Call,  navy  agent  to 
supply  the  Mediterranean  squadron.  On  the  16th  January, 
1829,  he  received  written  instructions  from  the  secretary  of 
the  navy,  relative  to  the  duties  of  his  office,  instructing  him 
to  supply  the  necessary  stores  and  to  draw  on  the  department 
for  the  requisite  funds;  he  was  also  directed  to  furnish  accounts 
and  vouchers  regularly  on  the  first  days  of  January,  April, 
July,  and  October,  and  referred  to  the  act  of  congress  of  the  3d 
March,  1809,  as  that  by  which  he  was  to  be  governed  in  the. 
keeping  and  settlement  of  his  accounts.  He  left  the  United 
States,  and  commenced  the  duties  of  his  office  at  Lima,  on  the 
Ist  July,  1829;  and  continued  to  exercise  them  until  supersed- 
ed in  the  following  year.  On  the  5th  April,  1830,  the  secre- 
tary of  the  navy  informed  him  by  letter,  that  the  president 
had  revoked  his  commission,  it  being  considered  more  for  the 
benefit  of  the  public  service,  that  the  duties  of  a  navy  agent 
51 
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on  that  coast,  should  be  performed  by  a  purser  speciaUy  ap- 
pointed for  the  purpose.  This  letter  reached  Mr.  Armstrong  at 
Lima,  on  the  20th  October;  and  he  was  informed  also  that  his 
successor  was  Mr.  Philo  White.  Commodore  Thompson,  then 
commanding  the  squadron  on  the  station,  requested  Mr.  Arm- 
strong to  continue  to  perform  the  duties  of  the  office  until  the 
arrival  of  Mr.  White,  which  he  did  up  to  the  1st  June,  1831, 
when  that  person  received  from  him  all  the  stores  in  his  pos- 
session. He  continued,  however,  to  reside  at  Lima  until  t!ie 
20th  January,  1832,  when  he  went  to  Valparaiso;  there  he 
embarked  on  the  9th  March,  and  arrived  in  the  United  States 
in  the  month  of  June  following.  He  repaired  to  Washington 
and  exhibited  his  accounts,  claiming  a  balance  to  be  due  to  him 
from  the  United  Stales^  of  four  thousand  six  hundred  and 
eighty-one  dollars  and  seventy-four  cents.  In  his  account,  as 
settled  by  the  accounting  officers  of  the  treasury,  on  the  14th 
July,  they  certified,  on  the  contrary,  a  balance  of  twelve  thou- 
sand  nine  hundred  and  forty-nine  dollars  and  sixty-three  cents 
to  be  due  by  him.  This  difference,  amounting  altogether  to 
seventeen  thousand  six  hundred  and  thirty-one  dollars  and 
thirty-seven  cents,  constitutes  the  subject  of  the  present  con- 
troversy. It  consists  of  the  following  charges,  made  by  Mr. 
Armstrong,  which  were  rejected  by  the  accounting  officers  of 
the  treasury.  1.  The  sum  of  five  thousand  seven  hundred  and 
fifty-five  dollars  and  eighty-six  cents,  and  also  of  four  dollars, 
being  four  per  cent  commission  on  all  the  disbursements  made 
by  Mr.  Armstrong;  one  per  cent  was  allowed  him  according 
to  the  act  of  3d  March,  1809,  but  he  claimed  five  per  cent  as 
'<the  customary  commercial  commission  of  the  station.''  2. 
The  sum  of  ten  hundred  and  forty-three  dollars  and  ninety- 
nine  cents,  being  five  per  cent  on  the  value  of  the  stores  dis- 
tributed by  him,  and  claimed  on  the  same  ground.  3.  The 
sum  of  one  hundred  and  eighty-three  dollars  and  twenty-four 
cents,  five  per  cent  on  the  value  of  the  stores  delivered  over 
by  him  to  his  successor  in  office,  Mr.  Philo  TY^ite,  claimed  on 
the  same  ground.    4.  The  sum  of  two  hundred  and  sixty-eight 
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dollan  and  fleTeniy-five  cents,  charged  for  the  hire  of  a  clerk, 
over  and  above  the  sum  allowed  by  the  department,  and  claim- 
ed  on  the  ground  that  it  had  actually  been 'paid  in  the  nece»- 
sary  service  of  the  United  States.  .  5.  The  sum  of  eight  hun- 
dred and  sixty-three  dollars  and  thirty-three  cents,  for  damages 
paid  on  a  bill  drawn  by  Mr.  Armstrong  on  the  secretary  of 
the  treasury,  but  protested  by  him,  and  claimed  on  the  ground 
that  the  bill  W9i9  properly  drawn,  while  the  refusal  to  accept  it 
arose  from  a  mistake  made  by  the  officers  of  the  United  States, 
without  any  fault  of  his.  6.  The  sums  of  sixteen  hundred 
and  nine  dollars  and  eighty-seven  cents,  and  three  thousand 
two  hundred  and  twenty-nine  dollars  and  fifteen  cents,  making 
together,  four  thousand  eight  hundred  and  thirty-nine  dollars 
and  two  cents,  for  board  and  compensation,  from  the  time  he 
was  superseded  until  he  left  Lima,  claimed  on  the  ground  that 
he  was  detained  on  account  of  the  protest  of  his  bill,  and  also 
to  fulfil  the  duties  of  the  office  until  his  successor  arrived.  7. 
The  sums  of  three  hundred  and  fifty  dollars,  and  forty-three 
dollars  and  fifty  cents,  making  together  three  hundred  and 
ninety-three  dollars  and  fifty  cents,  for  the  cost  of  his  passage 
to  the  United  States  and  his  journey  to  Washington,  claimed 
on  the  ground  of  his  sudden  and  unexpected  recall,  without 
the  least  alleged  misconduct  on  his  part  '  8.  The  sum  of  four 
thousand  two  hundred  and  seventy-nine  dollars  and  sixy-eight 
cents  for  tobacco  furnished  and  actually  delivered  by  him  to 
the  agent  of  the  United  States,  for  the  use  of  the  squadron. 

At  the  outset,  a  question  arose  between  counsel,  as  to  which 
party  belonged  the  right  to  commence  and  conclude  the  argu- 
ment It  was  claimed  by  the  attorney  of  the  United  States,  on 
the  ground  that  this  stage  of  the  proceeding  was,  in  fact,  the 
trial  of  the  issue  between  the  United  States  and  the  debtor,  the 
ascertainment  of  the  sum  due,  in  which  the  affirmative  rested 
with  them,  while  the  debtor  was  to  disprove  their  claim  in 
whole  or  in  part  The  counsel  for  the  complainant  contended 
that  this  was,  by  the  very  terms  of  the  law,  a  prayer  for  relief 
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by  him;  that  he  was  to  show  the  iojary  he  had  aostained;  and 
that  he  was  exactly  in  the  situation  of  a  party  againat  whom  a 
judgment  existSi  making  application  to  a  court  to  open  it  and 
set  it  aside  in  whole  or  in  part 

On  this  preliminary  point  Judge  HoPKUfsoif  deliyered  the 
following  opinion: 

The  right  to  begin  and  conclude  is  with  the  complainant  By 
the  act  of  congress  of  15th  May,  1820,  on  the  certificate  of  a 
balance  due  being  given  by  the  comptroller  of  the  treasury,  the 
United  States  may  issue  their  warrant  of  distress,  which  is,  in 
fact,  an  execution  and  levy  for  the  amount  certified  on  the  per* 
son,  goods,  and  lands  of  the  debtor.  It  has  then  all  the  efiect 
of  a  Judgment,  and  the  party  indebted  must  get  rid  of  it,  by 
showing  that  none  or  a  portion  only  of  the  sum  is  due.  When 
a  motion  is  made  to  stay  proceedings  or  an  execution,  on  a  judg* 
ment  entered,  and  to  let  the  party  into  a  defence,  the  beginning 
and  conclusion  are  with  the  defendant  The  District  Attorney 
has  nothing  to  show  but  his  warrant  of  distress,  which  is  primt 
facie  evidence  of  the  debt,  and  is  already  in  possession  of  the 
court,  being  in  the  hands  of  its  o£Scer.  The  question  before  the 
court  relates  only  to  the  continuance  or  removal  of  this  war- 
rant;  not  to  the  final  settlement  of  the  debt  or  balance  between  the 
parties.  It  is  incumbent  on  the  complainant  to  show  that  there 
are  sufficient  grounds  for  its  removal  in  whole  or  in  part  In 
this  he  is  the  actor. 

The  case  was  then  argued  by  Daxjlas  and  J.  R.  Ingbrsou;. 
for  the  complainant,  and  Gilpin,  District  Attorney,  for  the 
United  States. 

Dallas,  for  the  complainant 

Mr,  Armstrong  was  commissioned  by  the  president,  as  a  navy 
agent,  from  the  24th  April,  1828,  for  a  period  of  four  years,  but 
bis  appointment  was  revoked,  and  he  received  notice  of  it  on 
the  20th  October,  1830.    In  settling  bis  accounts  after  his  return 
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home,  a  difference  arooe  between  him  and  the  treasary;  as  to 
the  itenu  and  amount  of  this  difference  there  ia  no  dispute;  it 
is  only  aa  to  the  legality  or  equity  of  his  claims. 

The  first  ground  taken  againat  him  is,  that  he  ia  entitled  but 
to  one  per  cent  on  hia  disbursements,  instead  of  five  per  cent  the 
customary  commercial  commission  at  Lima.  It  is  assumed  at 
the  outset  that  he  was  appointed  ^  a  permanent  navy  agent'' 
under  the  act  of  Sd  March,  1809,  which  limita  hia  comp^uation 
to  one  per  cent  on  the  public  moneys  disbursed  by  him.  He 
was  not,  however,  appointed  under  that  law,  nor  is  he  subject  to 
its  provisions.  He  was  appointed  <«a  foreign  and  special  agent," 
and  as  such  waa  entitled  to  charge  and  receive  the  customary 
commission  of  five  per  cent  1.  As  to  the  first  position,  that 
he  was  not  appointed  under  the  act  of  1809.  There  are  two 
sorts  of  navy  agencies  known  to  the  laws  of  the  United  States, 
which  vary  aubstantially;  those  at  Gibraltar,  Valparaiso,  Lon* 
don,  Marseilles,  and  St  Thomas  are  confessedly  different  from 
those  at  Philadelphia,  New  York,  and  elsewhere  in  the  United 
States.  This  difference  arises  not  from  any  diversity  in  the 
mode  of  appointment;  it  may  be  in  any  case,  whether  at  home 
or  abroad,  either  by  commission  or  special  authority.  Nor  does 
it  arise  frt>m  the  circumstances  of  one  being,  and  the  other  not 
being,  expressly  established  by  law;  the  establishment  of  both 
or  neither  may  be  by  law;  it  is  well  known  that  there  are  va* 
rioua  modes  of  constituting  officers  who  are  not  expressly  ap- 
pointed by  a  particular  statute,  but  who  are  recognised  by  the 
gpvernment  and  by  the  courts  as  equally  legal,- and  who  are 
bound  to  perform  their  duties,  and  entitled  to  their  compensa-  . 
tion;  there  is,  in  fact,  no  law  whatever,  establishing  any  navy 
agencies,  permanent  or  special,  foreign  or  domestic.  Nor  does 
it  arise  from  any  difference  in  the  duration  of  the  office;  in  thia 
ease  a  distinction  has  been  set  up  between  such  as  are  perma* 
nent  and  such  as  are  temporary,  but  both  are  equally  dependent 
on  the  discretion  of  the  executive;  we  here  see  the  navy  agen* 
cy  of  Mr.  Armstrong,  at  Lima,  called  permanent,  which  ex« 
pired  in  fifteen  months;  and  that^f  Mr.  MCall,  at  Gibraltar, 
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caUed  temporary  or  qiecial,  which  hated  for  fifteeD  years.  Na 
The  real  difference  ariaea  out  of  the  nature  of  things.  One  claaa  ia 
foreign  and  the  other  domestic;  Lima  ia  like  Gibraltar,  and  the 
act  of  180^  can  apply  neither  to  one  nor  the  other;  it  evidently 
refers  only  to  a  domestic  agent,  it  requirea  him  to  keep  the 
public  money  in  aome  incorporated  bank,  it  obliges  him  to 
settle  hia  accounts  monthly,  things  which  are  abaurd  in  regard 
to  a  foreign  agent  Nor  did  the  secretary  of  the  nary  think 
ao,  for  he  revokes  the  appointment;  he  doea  not  remove  the 
incumbent;  he  abolidies  the  office  inatead  of  changing  the  of- 
ficer; had  the  office  been  created  by  the  act  of  1809  he  would 
have  had  no  authority  to  do  so.  2.  If  then  Mr.  Armstrong 
was  not  appointed  under  this  act,  his  compensation  does  not 
depend  on  it;  it  is  not  limited  to  one  per  cent  but  he  is  entitled  to 
customary  commercial  commissions.  This  court  haa  the  power  to 
decide  on  principles  of  equity  and  ought  to  do  so.  There  should 
not  be  one  rule  for  individuala  and  another  for  the  government; 
if  there  were  nothiqfl;  to  bind  it  to  a  uniform  rule  it  would  be 
just  and  equitable.  But  the  government  has  itself  fixed  such  a 
rule;  Mr.  Hay,  a  principal  officer  of  the  department,  gave  Mr. 
Armstrong  reason  to  believe  so  when  -  he  accepted  the  offioe. 
Mr.  Hogan's  compensation  at  a  port  on  the  same  coast  with 
Lima  was  five  per  cent  ;  Mr.  M<Call  was  allowed  two  per 
cent  on  the  immense  disbursements  made,  by  him  in  the  Me- 
diterranean. Mr.  Hayne  at  Marseillea,  and  Mr.  White,  af- 
terwards in  the  Pacific, '  received  large  and  liberal  commis- 
sions. 

The  refusal  to  allow  Mr.  Armstrong  five  per  cent  on  the 
value  of  the  stores  distributed  by  him,' and  delivered  over  to  his 
successor,  rests  on  the  saniie  assumption,  that  being  appointed 
under  the  act  of  1809,  his  sole  compensation  is  <<one  per  cent 
on  the  public  moneys  disbursed."  .  It  is  of  course  met  by  the 
argument  heretofore  offered,  but  in  regard  to  these  items  it  pm* 
sents  the  additional  hardship,  that  it  actually  deprives  the  agent 
of  all  compensation  for  the  largest  and  most  responsible  branch 
of  his  duty,  the  distribution  of  stores.    It  proves  also  concJu- 
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aively  that  this  act  applies  only  to  domestic  navy  agents^  for 
they  do  not  distribate  the  stores,  that  duty  being  intrusted  to 
the  naval  storekeepers,  officers  appointed  ia  all  the  domestic 
agencies  for  that  purpose,  but  not  known  in  the  foreign  agencies. 
The  claims  by  Mr.  Armstrong  for  the  repayment  of  the  clerk 
hire  and  the  damages  on  a  protested  bill,  seem  to  be  too  just  to 
admit  of  discussion.  He  was  authorised  to  employ  a  clerk,  and 
he  has  proved  that  he  paid  him  the  amount  claimed;  if  the  sum 
of  one  thousand  dollars  was  the  limi(  fixed  by  the  department, 
that  was  not  known  to  the  complainant,  and,  had  it  been,  could 
not  be  complied,  with;  he  did  a  thing  which  was  permitted,  and 
is  entitled  to  be  paid  what  it  cost  him.  So  as  to  the  bill  of 
exchange;  he  was  expressly  authorised  to  draw  it  by  his  origi- 
aal  letter  of  instruction ;  it  was  drawn  before  he  received  any 
notice  that  he  was  superseded ;  and  as  the  refusal  of  the  govern- 
ment was  founded  on  a  belief  that  this  was  not  the  case,  which 
belief  proved  to  be  erroneous,  they  must  bear  the  cost  of  the 
mistake. 

.  The  payment  of  Mr.  Armstrong's  expenses  and  compensation 
while  detained  at  Lima,  and  the  cost  of  his  return  and  visit  to 
Washington,  is  a  demand  properly  addressed  to  the  equitable 
connderation  of  the  court  He  was  five  thousand  miles  from 
home,  holding  an  office  which  he  expected  to  retain  for  four 
years  at  least,  and  had  incurred  expenses  under  that  impression. 
No  complunt  was  made  or  fault  found;  not  only  this,  but  his 
bills  rightfully  drawn  were  protested;  he  Was  obliged  to  re- 
main in  order  to  meet  them,  and  also  to  perform  the  duties  of 
his  office,  at  the  express  request  of  the  commander  of  the  squad- 
ron, until  his  successor  arrived.  Under  such  circumstance,  if 
no  indemnity  be  given,  he  should  at  least  be  protected  firom 
loss.  His  return,  home  was,  as  it  were,  compulsory,  made  sud- 
denly, and  without  his  means  being  prepared.  It  was  necessary 
too.  in  order  to  settle  his  accounts;  in  the  naval  service  an 
allowance  would  be  made  to  an  officer  brought  back  under  such 

ft 

circumstances. 
The  refusal  to  allow  the  remaining  claim  for  the  value  of  the 
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tobacco  furnished  bj  Mr.  Armstrong,  seems  to  have  arisen 
from  flome  vague  notion  of  his  having  acted  improperly  about 
it  The  evidence  does  not  confirm  this.  It  is  true  be  for- 
merly owned  the  tobacco  himself,  but  he  has  proved  a  bona  fide 
sale  of  it  to  a  Mr.  M^CulIoch;  and  when  he  repurchased  it,  he 
had  the  posithre  instructions  of  the  commander  of  the  squadron. 
He  is  actually  allowed  a  credit  for  a  small  partof  it,  which  was 
used  by  the  vessels  of  the  United  States.  He  delivered  all  of 
it  to  their  agent,  by  whom  it  is  still  retained,  and  he  is  surely 
entitled  to  be  paid  for  that  which  they  keep  from  him,  as  well 
as  that  which  their  sailors  actually  consume.  2  Story^s  Laws, 
1123.    The  United  States  v.  Macdaniel,  7  Peters,  16. 

OiLPiN,  for  the  United  States. 

On  the  24th  April,  1828,  the  complainant  was  appointed 
an  ofBcer  of  the  United  States;  the  appointment  was  made  as 
the  constitution  directs,  by  the  president,  by  and  with  the  ad- 
vice and  consent  of  the  senate;  he  received  a  commission  under 
the  seal  of  the  United  States;  that  commission  designates  him 
as  **  navy  agent  at  Lima,  in  Peru."  This,  then,  is  his  office, 
expressly  designated;  he  is  a  navy  agent;  he  is  to  perform  the 
duties  and  receive  the  compensation  of  such  an  officer.  He 
does  perform  the  duties  until  the  1st  October,  1830.  In  pre- 
senting his  claim  for  compensation,  he  demands  certain  allow- 
ances which  are  refused  by  the  accounting  officers  of  the  trea- 
sury, because  a  navy  agent  is  not  entitied  to  them.  He  appeals 
to  this  court  to  reverse  that  decision. 

The  first  and  preliminary  question  is,  whether  or  not  the  law 
has  recognised  the  office  of  a  navy  agent,  described  its  duties, 
and  fixed  its  compensation  ? 

Ry  the  first  law  relating  to  supplies  for  the  navy,  passed  on 
the  7th  August,  1789,  the  secretary  of  war  was  directed  to  pur- 
chase stores  for  the  navy  as  well  as  the  army,  but  no  arrange- 
ment was  made  for  subordinate  officers.  On  the  23d  February, 
1795,  the  office  of  purveyor  of  public  supplies  was  established, 
with  a  salary  of  two  thousand  dollars,  for  the  purchase  of  all 
naval  and  military  stores;  and  on  the  16th  July,  1 798,  the  navy 
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department  having  been  in  the  meanwhile  organised,  that  officer 
waa  placed  under  the  orders  of  the  secretary.  By  the  same 
law,  all  *  agents'  for  supplies  for  the  navy  were  required  to 
settle  their*  accounts  with  the  accountant  of  the  navy;  and  in 
the  appropriation  law  of  1807,  there  is  an  allowance  for  their 
commissions.  During  the  whole  of  this  period  they  were  thus 
mere  subordinate  agents,  under  the  purveyor  of  supplies,  hold- 
ing no  commissions,  and  not  being  officers  appointed  by  law. 
This  system  being  found  very  inconvenient,  a  law  was  passed 
on  the  dd  March,  1809,  directing  that  all  permanent  agents 
for  purchasing  supplies  or  disbursing  money  for  the  navy, 
should  be  appointed  by  the  president  and  senate,  receive  a  com- 
pensation not  exceeding  that  oi  the  purveyor  of  supplies,  which 
was  two  thousand  dollars  a  year,  and  give  bond;  the  compen- 
sation to  be  derived  from  <<  a  commission  of  one  per  cent,  on 
the  public  moneys  disbursed  by  them.''  This  established  the 
present  system  of  navy  agencies,  and  led  to  the  abolition  of  the 
office  of  purveyor  of  supplies  soon  after.  On  the  15th  May, 
1820,  a  law. was  passed  declaring  that  <<  navy  agents  shall  be 
appointed^  foi^  the  term  of  four  years,  but  shall  be  removable 
from  office  at  pleasure." 

Such  was  the  law  relative  to  navy  agents  when  the  complain- 
ant became  a  public  officer ; .  he  was  appointed,  commissioned, 
and  gave  bond  in  the  usual  mode;  he  performed  the  usual  du- 
ties; he  hai9  received  the  authorised  compensation  of  one  per 
cent  on  his  disbursements.  He  claims,  however,  the  large  ad- 
ditional sum  of  seventeen  thousand  six  hundred  and  thirty-one 
dollars  and  thirty-seven  cents,  under  various  pretexts. 

1.  He  asks  to  be  allowed  four  per  cent  additional  on  his  dis^ 
bursements.  To  sustain  this  he  must  show  either  a  law,  con- 
tract, or  usage.  He  can  produce  no  law  authorising  it,  for  none 
exists.  The  contract  he  alleges  is  a  conversation  with  Mr.  Hay, 
chief  clerk  of  the  navy  department;  if  that  officer  had  made  a 
contract,  it  would  not  have  bound  the  United  States,  especially 
when  a  law  fixed  the  compensation;  but  in  fact,  it  was  altoge- 
ther too  vague  to  be  reg^ded  even  as  an  understanding.  What 
52 
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18  meant  by  customary  commercial  commissions?  They  Tary 
under  a  thousand  circumstances;  in  this  very  case  it  is  proved 
that  M^Call  got  two  per  cent  and  Hogan  five ;  there  is  no  dale 
given,  but  this  conversation  is  said  to  have  been  ^  about  the 
time  of  his  appointment;"  long  afterwards  the  secretary  writes 
him  formally,  instructs  him  at  large;  would  he  have  omitted  so 
important  a  contract,  varying  its  it  did  from  the  law?  Besides, 
he  is  directed  to  govern  himself  by  this  law  in  keeping  and 
rendering  his  accounts:  wae^  it  meant  he  should  so  totally  de- 
viate from  it  in  charging  compensation?  It  is  impossible  to 
establish  a  contract  between  the  United  States  and  the  com- 
plainant on  such  grounds  as  these,  especially  a  contract  directly 
in  the  face  of  an  existing  law,  to  which  he  was  explicitly  re* 
ferred.  But  he  says  he  is  entitled  to  this  additional  compensa* 
lion  by  the  usage  of  the  department  To  prove  such  usage  h^ 
ftiust  produce  a  similar  allowance  in  a  similar  case.  He  cites 
those  of  M<Call,  Hogan,  Hayne  and  Whit^  They  M  differ 
mjiterially;  ^ach  was  a  iq>ecial  agent  df  the  tiavy  department, 
itcting  tinder  a  written  contract  with  the  Mcfetary,  and  per^ 
forming  siervices  specially  designated;  neither  of  them  was 
appointed  by  the  president,  or  commissioned;  their  compenss^ 
tion  and  duties  varied  according  to  a  previous  written  agree- 
dient;  it  h  no  ground  of  similarity  of  office  tliat  both  were 
fai  a  foreign  country,  unless  their  a^^jointments  were  similar; 
navy  agents  maybe  appointed  at  home  or  abroad;  special  agree- 
ments may  be  made  by  the  department  with  persons  at  home 
or  abroad ;  it  is  identity  in  the  mode  of  appointment  or  terms 
of  agreement  that  establishes  a  right  to  equal  compensation,  and 
any  such  identity  the  complainant  has  entirely  failed  to  establish. 
If,  therefore,  he  can  show  neither  usage,  contract  nor  law  which 
gives  him  a  different  compensation  from  that  allowed  him  by 
the  act  of  1809^  his  claim  has  been  justly  refused. 

2.  He  asks  five  per  cent  on  the  stores  he  distributed.  The 
law  does  not  allow  it;  his  compensation  is  confined  to  the  com^ 
mission  on  money  disbursed.  But  would  it  be  just  ?  There  is 
no  difference  between  the  moneys  disbursed  and  the  value  of 
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the  stores  dislxibuted ;  he  disburses  the  money  he  has  received 
from  goyernme^t  in  buying  these  stores;  he  receives  his  com- 
missioA  on  it;  and  to  receive  it  again  on  the  distribution  would 
be  to  charge  a  double  commission  on  the  same  funds. 

3.  He  asks  five  per  cent,  on  the  stores  delivered  to  his  suc- 
cessor. This  is  not  allowed  by  law;  nor  is  it  just,  since,  as  in 
tiie  case  of  those  distributed,  be  has  alneady  received  his  com** 
mission  en  their  purchase. 

4.  He  asks  for  clerk  hire  beyond  »  liberal  allowiinee  already 
made.  The  only  ground  for  such  a  claim  at  all  is  the  usage  of 
the  department,  wi  tbe  sum  th»t  recognises  has  been  iSlready 
paid  him. 

$.  He  asks  for  the  retum  of  damages  on  his  protested  bill. 
He  bad  a  large  aQK>unt  of  funds  on  band  when  he  drew  it;  be* 
aides  his  own  commissions,  he  had  twelve  thousand  dollars  at 
least  of  public  mpney«  In  every  case  where  such  payments 
have  been  allowed,  it  is  where  the  government  have  been  mis- 
taken in  supposing  the  agent  had  funds;  to  allow  him  to  draw 
«d  libitum  would  be  the  height  of  indiscr^ion;  end  if  be  does 
so  when  he  was  not  in  want  of  the  money,  he  must  suiSer  the 

C  His  demands  for  compiensation  at  Lima  and  on  his  passage 
homC)  are  entirely  without  law  or  precedent;  he  was  not  aju 
officer  of  the  United  States  during  the  time  he  asks  for  it;  he 
was  a  {u-ivaie  merchant,  and  remained  there  at  his  own  pleasures 
he  produces  iieithqr  l|iw,jagreement  oor  precedent  to  sustaiu  it: 
where  such  altowaaees  are  granted  it  is  by  express  law,  as  in 
the  ease  of  foreign  ministers,  or  wh^  an  officer  is  ordered 
home,  as  sometimes  m  the  navy ;  he  could  not  have  waited  on 
accoQSt  of  the  protest  of  his  bill,  sijaee  that  was  not  to  be  antici- 
pated; and  if  it  was,  his  dbiim  to  damages  would  have  been 
equally  good  without  such  delay ;  he  could  not  have  believed 
that  a  mere  request,  by  the  coiomander  of  the  squadron,  to  per-^ 
form  an  occasional  s^vice,  would  entitle  him  to  the  emoluments 
of  an  office  in  which  he  was  formally  superseded. 

1,  His  claim  to  be  paid  for  the  tobacco  has  bee*  allowed,  for 
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all  that  he  actually  furnished,  but  he  has  no  right  to  ask  pay- 
ment for  all  he  chose  to  purchase;  it  is  proved  that  he  bou^t 
it  for  himself,  not  for  the  United  States;  he  had  no  right  to 
buy  it  for  the  United  States,  because  by  express  regulation  it 
was  not  an  article  included  in  the  stores  to  be  supplied  by  the 
navy  agents;  an  order  from  the  commander  of  the  squadron 
to  him,  to  do  what  was  forbidden  by  the  department,  offered 
him  no  excuse;  and  finally  he  never  did  transfer  it  to  the 
United  States,  since  their  oflScers  refuse  to  receive  it 

The  complainant  having  thus  failed  to  establish  his  claims 
for  additional  compensation,  must  limit  hii^iself  to  that  allowed 
by  law;  this  amount  he  has  already  received ;  consequently  he 
is  authorised  to  make  no  deduction  from  the  balance  of  public 
moneys  still  in  his  hands;  but  the  United  States  have  a  right 
to  the  removal  of  this  injunction  altogether,  that  they  may 
proceed  to  recover  their  money  in  the  usual  course  of  law. 

J.  R.  Ingersoll,  for  the  complainant,  in  reply. 

Mr.  Armstrong  received  an  appointment  important  to  the 
public;  he  discharged  its  duties  faithfully;  he  abandoned  his 
own  concerns;  he  returned  to  the  United  States  when  all  was 
over;  and  what  was  his  pecuniary  account  at  last?  The  sum 
which  has  been  proved  to  be  the  usual  cost  of  living,  added  to 
the  expenses  of  his  passage,  exceeds  by  nearly  three  thousand 
dollars,  the  amount  allowed  him  by  the  accounting  officers  of 
the  treasury.  This  may  be  said  to  be  his  ill  fortune;  yet 
surely  it  must  infuse  a  spirit  of  equity  into  his  case. 

The  difference  between  him  and  the  United  States  is  seven- 
teen thousand  six^  hundred  and  thirty-one  dollars  and  thirty- 
seven  cents.  Of  this,  the  largest  and  most  interesting  item,  is 
the  charge  for  commissions,  whether  on  disbursements  of  mo- 
ney, or  distribution  and  delivery  of  stores ;  these  are  identified 
in  their  principal  features,  in  none  are  they  essentially  differ- 
ent ;  the  grounds  taken  are  applicable  to  them  all.  That  the 
complainant  has  earned  the  legal  compensation  of  his  office  or 
place  is  admitted ;  the  quantum  of  that  compensation  only  is 
disputed.    It  is  perfectly  dear  the  United  States  made  no  con- 
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tract  with  him,  at  the  rate  of  one  per  cent;  and  if  that  only 
is  due,  it  is  on  account  of  the  express  provision  of  the  law. 
But  on  the  other  hand,  there  was  an  arrangement  positively 
made,  which  might  not  indeed  be  a  contract,  for  it  wanted  the 
formalities  of  one,  yet  was  a  complete  understanding  between 
the  complainant  and  that  officer  of  the  United  States  who,  in 
the  absence  or  illness  of  the  secretary  of  the  navy,  took  his 
place;  and  this  arrangement  fixed  the  compensation  as  Mr. 
Armstrong  asks  it  When  formal  instructions  were  afterwards 
given  to  him,  not  a  word  was  introduced  to  change  it;  on 
other  points  they  were  broad  and  full,  as  to  this  they  left  him 
where  he  had  been  already  placed.  The  opinion  he  thus  had  a 
right  to  form,  was  strengthened  by  what  he  observed  as  to 
every  one  in  a  similar  situation ;  he  saw  the  allowances  to  the 
same  officers  at  Barcelona,  Marseilles,  Valparaiso,  and  else- 
where abroad;  he  observed  no  resemblance  between  his  duties 
and  expenses,  and  those  of.  navy  agents  at  home,  but  every 
resemblance  between  himself  and  those  abroad.  The  result  of 
all  this  is  therefore  exactly  the  same,  whether  deduced  from 
actual  arrangement  or  the  want  of  it ;  from  what  is  usual  in 
similar  circumstances,  or  what  ought  to  be  expected  in  those 
which  are  entirely  new ;  this  result  is,  that,  at  the  worst,  there 
is  an  implied  assumpsit,  a  quantum  meruit,  a  compensation  in 
proportion  to  his  services.  When  exception  is  taken  to  so 
just  a  principle,  it  must  be,  it  ought  to  be  extremely  clear.  Is 
that  so,  which  is  now  taken  by  the  government  ?  They  found 
it  on  a  difference,  said  to  be  created  by  the  law  of  1809, 
between  permanent  and  special  agents;  but  this  does  not  help 
them,  unless  they  can  show  which  is  one  and  which  is  the 
other.  To  do  so,  they  produce  a  commission  as  the  badge  of 
distinction;  for  this,  tiiere  is  no  reason  except  that  it  suits  the 
present  case ;  surely  it  d6es  not  make  Mr.  Armstrong's  like  a 
one  per  cent  agency,  if  unlike  it  in  every  other  particular. 
The  difference  really  is,  that  in  the  special  agencies  there  are 
previous  special  agreements,  previous  special  instructions ;  it 
was  so  in  this  case,  in  M^Call's,  and  in  the  others  alluded  to; 
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when,  therefore,  we  are  told  that  the  law  of  1809  Ibniis  the 
rule,  we  aoswer  that  Mr.  Armatrong  is  not  within  the  law, 
more  than  thoae  peraona  were.  When  the  law  of  1809  created 
permanent  agenta,  it  emated  entirely  new  officers ;  no  perma- 
nent navy  agencies  existed  before;  after  this,  these  offiees 
were  created,  places  attached  to  the  navy  yards,  and  in  their 
ehara^er,  steady  and  durable ;  but  certainly  in  doing  this,  it 
did  not  transform  the  duties  arising  from  the  transient  visit  of 
a  squadron  in  a  distant  ocean  into  a  permanent  ofice.  Nor  can 
the  mere  granting  a  eommifision  do  so,  as  seems  to  be  supposed, 
even  if  this  be  a  commission  which  wants  the  atlestatiott  of 
die  aeeretary  of  state,  and  which  the  president  can,  as  he  has 
done,  summarily  revoke.  It  has  been  attempted  to  meet  this 
argument,  by  endeavouring  to  show  that  the  agency  of  the 
complainant  differed  from  those  abroad,  and  resembled  those 
at  home;  this  attempt  has  failed  in  nearly  ev«ry  particular;  in 
the  nature  of  his  duties,  his  powers,  responsibilities,  residence, 
and  mode  of  settling  his  accounts,  he  is  like  the  former  not  the 
latter.  If  then  the  United  States  have  failed  to  show  any 
agreement  with  him  at  the  rate  of  one  per  cent,  or  any  law 
limiting  him  to  that  sum,  within  which  he  can  be  fairly 
brought,  he  is  entitled  to  the  usual  compensation  for  such 
services  at  Lima,  and  that  is  certunly  as  much  as  he  has 
claimed.  1  Story^s  Laws,  49.  Marbury  v,  Madison,  1  Cranch, 
165. 

His  claims  for  clerk  hire,  for  compensation  during  his  deten- 
tion  at  Lima,  and  for  his  expenses  home,  as  well  as  for  the 
repayment  of  damages  on  his  protested  bill,  rest  on  grounds  of 
inoontrovertible  equity.  They  were  payments  actually  made 
by  him,  either  for  the  United  States  or  on  account  of  requests 
or  mistakes  of  their  offioms.  It  has  been  already  se^i  that  his 
abrogate  expenditure  very  far  exceeded  what  is  allowed  him; 
if  it  be  shown  that  this  excess  arose  from  duties  actually 
imposed  upon  him,  it  becomes  hi^ly  unjust  to  refuse  its  pay- 
ment. 

The  only  mmaining  claim  is  that  for  the  tobaoeo.    Mr. 
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Armstrong  was  expressly  ordered  in  his  instruetionB  to  furnish 
supplies  to  the  comroander  of  the  squadron,  when  they  wore 
called  for;  there  was  no  limitation  in  this  order,  and  the  sup- 
friy  in  question  was  made  on  the  positire  requisition  of  Gom-» 
modore  Thompson;  it  would  hare  been  his  duty  to  do  so, 
under  his  instructions,  even  had  there  been  a  regulation  sueh 
as  is  supposed ;  but  there  is  no  proof  whatever  of  any  such,  at 
least  communicated  or  known  to  Mr.  Armstrong.  As  to  the 
allegation  that  it  was  a  speculation  of  his  own,  it  is  sufficient 
to  say  that  the  property  was  wanted  by  the  United  States, 
examined  and  approved  by  their  officers,  paid  for  at  a  price 
which  they  deemed  fair,  and  is  now  actually  in  their  use  and 
possession. 

Judge  HoFKiirsoH  delivered  the  following  opinion: 
On  the  S4th  d^y  of  April,  1828,  Andrew  Armstrong,  the 
complainant,  was  appointed,  by  the  president,  by  and  with  the 
advice  and  consent  of  the  senate  of  the  United  Stales,  navy 
agent  for  the  port  of  Lima,  in  Peru,  in  South  America.  The 
commission  which  testifies  this  appointment  bears  the  date 
above  mentioned,  and  declares  that  it  is  **  to  contiuue  in  force 
during  the  term  of  fonr  years  from  the  24th  of  April,  1828." 
The  letter  of  instructions  given  to  Mr.  Armstrong,  from  the 
navy  department,  is  dated  on  the  16th  January,  1829.  By 
the  act  of  congress  passed  on  the  15th  May,  1820,  it  was 
enacted  that  navy  agents,  with  other  officers  mentioned  in  the 
act,  **  shall  be  appointed  for  the  term  of  four  years,  but  shall  be 
removable  from  office  at  pleasure."  In  April,  1830,  the  presi* 
dent  revoked  the  commission  or  appointment  of  the  complain'^ 
ant,  but  the  notice  of  the  revocation,  contained  in  a  letter  from 
the  secretary  of  the  navy  of  that  date,  did  not  reach  the  com* 
plainant  until  October  following.  He  continued  to  reside 
at  Lima  until  January,  1832,  when  he  left  it  to  return  to  the 
United  States,  going  first  to  Valparaiso,  from  which  port  he 
sailed  in  March.  On  a  settlement  of  his  accounts  with  the  go« 
vemment  in  July,  1832,  a  balance  was  struck  againut  him  of 
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twelve  thousand  nine  hundred  and  forty-nine  dollars  and  sixty* 
three  cents,  which,  by  a  subsequent  smali  credit,  was  reduced, 
in  August,  to  the  sum  of  twelve  thousand  eight  hundred  and 
seventy-five  dollars  and  forty-four  cents,  now  claimed  by  the 
United  States.  On  the  other  hand,  the  complainant  has  pre- 
sented an  account  or  claim  for  credits  against  the  United 
States,  which,  if  allowed  him,  will  not  only  absorb  the  whole 
demand  upon  him,  but  will  turn  the  balance  in  his  favour  to  the 
amount  of  four  thousand  six  hundred  and  eighty-one  dollars 
and  seventy-four  cents. 

The  United  States,  to  enforce  the  payment  of  the  amount 
they  allege  to  be  due  to  them  from  the  complainant,  proceeding 
under  the  directions  of  an  act  of  congress  passed  on  the  15lh 
day  of  May,  1820,  have  issued  a  warrant  of  distress  against  the 
alleged  delinquent  officer  and  his  sureties,  directed  to  the  mar- 
shal of  this  district,  in  which  the  said  officer  and  his  sureties 
reside.  This  warrant  has  been  executed  by  the  said  marshal 
according  to  the  provisions  of  the  said  act  By  the  fourth  sec- 
tion of  the  act,  ^^  if  any  person  shall  consider  himself  a^rieved 
by  any  warrant  issued  under  it,  he  may  prefer  a  bill  of 
complaint  to  any  district  judge  of  the  United  States,  setting 
forth  therein  the  nature  and  extent  of  the  injury  of  which  he 
complains;  and  thereupon  the  judge  aforesaid  may,  if  in  his 
opinion  the  case  requires  it,  grant  an  injunction  to  stay  pro- 
ceedings on  such  warrant  altogether,  or  for  so  much  thereof  as 
the  nature  of  the  case  requires.''  Under  this  provision  the 
complainant  filed  his  bill  of  complaint,  whereupon,  he  having 
complied  with  the  requisitions  of  the  act,  an  injunction  was 
issued  to  stay  proceedings  on  the  warrant  of  distress.  The 
District  Attorney  has  filed  a  full  answer  to  all  the  matters  com- 
plained of  in  the  bill,  and  the  cause  has  been  heard  on  this  bill 
and  answer,  with  the  vouchers  and  other  evidence  produced  by 
the  parties  respectively.  The  complainant  complains  of  the 
rejection  or  refusal  of  certain  credits  in  the  settlement  of  his 
accounts  with  the  government  to  which  he  alleges  he  is  entitled 
in  law  or  equity ;  and  the  District  Attorney  denies  altogether 
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hifl  right  ia  law  or  equity  to  any  of  the  allowancea  he  claima^ 
and  prays  that  the  iDJunctioD  may  be  dissolved,  so  that  the  mar- 
ahal  of  this  district  may  proceed,  under  his  warrant  of  distress, 
to  levy  and  collect  the  said  sum  of  twelve  thousand  eight  hun- 
dred and  seventy-five  dollars  and  forty-four  cents,  remaining 
due  from  the  complainant  to  the  Unit&d  States.  It  is  now  to 
be  decided,  so  far  as  this  court  may  decide  it,  whether  the  said 
injunction  shall  be  continued  altogether,  or  dissolved  altogether, 
or  in  part;  and,  if  the  latter,  for  what  amount  it  shall  be  dis- 
solved, and  the  United  States  be  permitted  to  proceed  under 
their  warrant  of  distress  against  the  complainant  and  his  sure- 
ties. To  determine  this  question,  it  is  necessary  to  examine 
every  item  of  credit  claimed  by  the  bill  and  denied  by  the 
answer. 

The  first  credit  claimed  by  the  complainant,  which  has  been 
refused  to  him  by  the  accounting  officers  of  the  United  States, 
is  a  charge  of  five  thousand  seven  hundred  and  fifty-five  dollars 
and  eighty-six  cents,  being  for  commissions  on  his  disburse- 
ments of  moneys  as  navy  agent  at  Lima.  On  these  disburse- 
ments an  allowance  has  been  made  to  him  of  one  per  cent,  and 
the  present  claim  is  for  an  additional  or  further  allowance  of 
four  per  cent,  making  a  commission  of  five  per  cent  in  the 
whole.  On  the  part  of  the  government  it  is  contended,  that  a 
navy  agent  of  the  United  States,  whether  be  reside  abroad  or 
at  home,  is  entitled  to  no  more  than  one  per  cent  on  his  dis- 
bursements of  moneys,  by  the  express  enactment  of  the  act  of 
congress  of  3d  March,  1809.  On  the  other  hand  the  complain- 
ant avers,  that  he  was  not  appointed  under  that  act,  and  is  not 
subject  to  its  provisions  nor  bound  by  its  restrictions,  but  is 
entitled  to  a  compensation  for  his  services  according  to  their 
nature  and  extent,  and  the  usual  mercantile  commissions  for 
similar  services  at  the  same  place,  which  were  five  per  cent 
The  real  question  on  this  part  of  the  case  is,  whether  the  com- 
plainant was  appointed  a  navy  agent  under  and  subject  to  the 
act  of  congress  of  3d  March,  1809,  or  not;  for,  if  he  were  so,  that 
53 
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act,  after  declaring  the  manner  in  which  a^nts  shall  be  ap* 
pointed  for  the  disburaemients  of  moneys  for  the  use  of  the  navy 
of  the  United  States,  authorises  the  president  to  fix  the  number 
and  compensations  of  such  agents ;  <<  provided,  that  the  com- 
pensation allowed  to  either  shall  not  exceed  one  per  eeatum  on 
the  public  moneys  disbursed  by  him."  If^  then,  the  complain- 
ant was  a  navy  agent  described  by  the  said  act;  if  he  received 
his  appointment  and  authority  under  and  by  virtue  of  it;  he 
must  be  bound  by  all  its  provisions.  The  argument  on  this 
item  has,  therefore,  been  directed  to  this  question. 

The  attorney  for  the  United  States  has  contended  that  the 
complainant  was  an  officer  of  the  United  States,  not  the  agent  of 
a  department;  that  he  was  a  navy  agent  of  and  for  the  United 
States,  appointed  as  such  by  the  president  and  senate  hy  virtue 
of  the  act  of  congress  referred  to;  that  previous  to  that  act  no  ap- 
pointments or  commissions  of  such  agents  were  ever  given  by 
the  president,  or  by  the  president  and  senate,  as  this  wms,  and 
as  this  act  directs ;  that  previous  thereto,  persons  had  been, 
from  time  to  time,  appointed  by  the  secretary  oi  the  navy,  at 
his  pleasure,  to  perform  certain  prescribed  duties  for  his  de- 
partment, under  such  contracts  and  arrangements  as  he  chose 
to  make  with  them;  but  that  the  appointment  of  the  complain- 
ant was  clearly  not  of  this  description,  but  was  made  or  eould 
have  been  made  only  under  the  act  of  1809.  The  counsel  for 
the  complainant  deny  that  he  was  an  officer  of  the  United  States 
at  all;  they  deny  that  he  was  appointed  to  the  service  he  per- 
formed under  the  authority  of  the  act  in  question;  but  that  his 
services  were  performed  for  the  navy  department,  in  the  same 
manner,  by  the  same  authority,  and  with  the  same  rights  of 
compensation  as  the  agents  that  had  been  appointed  by  tbe 
secretary  of  the  navy  at  other  places.  The  cases  of,  and  idlow- 
ances  made  to,  Messrs.  Hogan,  M^Call  and  others,  have  been 
much  insisted  on  as  forming  precedents  for  this ;  and  the  dis- 
tinction relied  upon  between  such  agencies  as  are,  and  such  as 
are  not,  within  the  regulations  of  the  law  of  1809  is,  that  they 
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are  to  be  applied  on!  j  to  those  navy  agents  whose  duties  are  to 
be  performed  in  the  United  States;  not  to  those  who  must  re- 
side in  a  foreign  port 

After  giving  a  close  and  careful  attention  to  the  arguments 
and  illustrations  of  the  counsel  for  the  complainant,  I  cannot 
follow  them  to  their  conclusion.  It  appears  to  me  to  be  entirely 
clear  that  the  appointment  of  the  complainant,  as  a  navy  agent 
at  Lima,  was  an  office  of  the  United  States,  and  not  a  mere  limb 
of  the  navy  department;  that  he  was  an  officer  of  the  United 
States  deriving  his  authority  from  the  constitutional  appointing 
power,  tlie  president  and  senate ;  that  their  power  to  appoint 
navy  agents  was  derived  from  the  act  of  congress  which  created 
or  established  the  office.  Previous  to  the  passage  of  the  law  of 
1809,  there  were  no  such  officers,  either  at  home  or  abroad, 
properly  so  called,  under  the  constitution  of  the  United  States. 
The  constitution  gives  the  power  to  the  president  to  nominate, 
and,  by  and  with  the  advice  and  consent  of  the  senate,  to  ap- 
point ambassadors,  other  public  ministers  and  consuls,  judges  of 
the  supreme  court,  and  all  other  officers  of  the  United  States, 
whose  appointments  are  not  herein  otherwise  provided  for,  and 
which  shall  be  established  by  law.  In  conformity  with  this 
provision  of  the  constitution,  congress  have  established,  by  law, 
the  office  of  navy  agents,  and  the  president,  with  the  senate, 
has  appointed  the  officer.  Prior  to  this  law  the  purchase  of 
supplies  and  the  disbursements  of  moneys  for  the  use  of  the 
navy,  were  made,  directly  or  indirectly,  by  the  secretary  or 
his  agents;  the  state  of  the  navy  did  not  require  a  distinct  office 
and  officers  for  these  purposes.  These  duties  or  services  were 
performed  by  persons  named  for  the  occasion  by  the  secretary, 
and,aa  I  have  said,  they  were  his  agents,  his  arms,  and  not  officers 
of  the  government  They  were  neither  appointed  or  removable 
by  the  president,  any  more  than  a  clerk  in  the  department ; 
their  agency  began  and  ended  with  the  pleasure  of  the  secretary, 
or  with  the  particular  service  for  which  they  were  employed. 
As  our  naval  establishment  was  extended,  and  these  services 
became  numerous  and  important ;  as  the  operations  of  these 
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agents  became  of  great  magnitude,  involving  the  expenditure  of 
vast  sums  of  money;  it  was  wisely  thought  they  should  no 
longer  be  entrusted  to  the  agents  of  a  department,  irresponsible 
in  some  degree  directly  to  the  government,  and  without  any 
security  beyond  their  own  responsibility,  for  the  iaithful  per- 
formance of  their  trust  The  patronage,  too,  may  weU  have 
been  thought  to  be  of  too  high  a  character  and  value  to  be 
atUched  to  a  department  The  law  of  180^  was  intended  to 
put  these  concerns  under  a  better  regulation.  The  third 
section  enacts,  <<that  exclusively  of  the  purveyor  of  pub- 
lic supplies,  paymasters  of  the  army,  pursers  of  the  navy, 
military  agents,  and  other  officers  already  authorised  by  law, 
no  other  permanent  agent  shall  be  a[^inted,  either  for  tbe 
purpose  of  making  contracts,  or  for  the  purchase  of  suf^lies,  or 
for  the  disbursement,  in  any  other  manner,  of  moneys  for  the 
use  of  the  military  establishment,  or  of  the  navy  of  the  United 
States,  but  such  as  shall  be  appointed  by  the  president  of  the 
United  States,  with  the  advice  and  consent  of  the  senate."  It 
is  then  enacted  that  the  president  may  fix  the  number  and 
compensation  of  such  agents,  but  with  a  limitation  as  to  the 
latter,  ^  provided  that  the  compensation  allowed  to  either  shall 
not  exceed  one  per  centum  on  the  public  moneys  disbursed  by 
him."  The  fourth  section  requires  a  bond  firom  the  agent, 
with  one  or  more  sufficient  sureties,  for  the  faithful  discharge 
of  the  trust  reposed  in  him.  All  this  appears  to  me  to  be  very 
intelligible.  We  see  no  intimation  of  the  distinction,  essen- 
tially and  necessarily  relied  upon  by  the  counsel  of  the  com* 
plainant,  between  foreign  and  domestic  agents,  in  the  mode  of 
appointment,  the  tenure  and  permanence  of  their  offices,  or 
the  terms  on  which  they  may  receive  them.  The  construction 
contended  for,  taking  the  foreign  agents  altogether  out  of  the 
act.  Would  not  only  deprive  the  president  and  senate  of  their 
appointment,  but  dispense,  in  their  case,  with  the  security  to 
be  given  for  the  iaithful  discharge  of  the  trust  reposed  in  them, 
as  well  as  of  their  limitation  of  the  compensation  to  one  per 
centum  on  their  disbursements.     As  regards  the  bond  or 
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eurity,  it  would  seem  to  me,  to  be  infinitely  more  neceaiary  in 
the  case  of  a  foreign  than  a  home  ag^nt,  who  is  always  under 
the  eye  and  control  of  the  government,  whereas  the  other 
carries  on  his  operations  in  a  distant  country,  and  might  be 
guilty  of  the  grossest  irregularities  and  frauds  for  a  long  time, 
before  they  would  be  known;  and  when  known  the  delinquent 
would  be  out  of  the  reach  of  the  goTernment  with  all  his  spoiL 
It  has  not  been  pretended  that  domestic  agents  are  not  subject  to 
the  provisions  of  this  law,  for  this  would  be  to  repeal  it  wholly 
as  to  all  navy  agents,  and  I  think  it  has  not  and  cannot  be 
shown,  that  any  distinction  is  made  by  the  law,  or  by  the  rea- 
son and  design  of  the  law,  between  the  agents  appointed  for 
foreign  or  home  stations.    These  are  equally  within  or  with- 
out the  law;  they  are  both  clearly  within  it,  in  their  appoint- 
ments, their  duties,their  responsibilities,and  their  compensation. 
It  has  been  argued,  with  great  earnestness,  that  this  act 
has  relation  only  to  permanent  agents,  and  that  a  navy  agent 
abroad  is  not  a  permanent  agent,  for  he  is  removable  at 
the  pleasure  of  the  executive,  and,  in  fact,  in  this  case  a 
removal  was  made  in  fifteen  months,  whereas  the  foreign 
agents  appointed  before  the  passage  of  this  law  continued  un- 
disturbed for  many  years.    The  first  difficulty  this  argument 
has  to  encounter  is,  that  it  applies  with  the  same  force  to  the 
agents  at  home,  who  hold  their  offices  in  the  same  way,  and 
may  be  removed  by  the  same  power  that  acts  upon  those 
abroad;  and  thus  the  distinction  so  carefully  set  up  between 
foreign  and  domestic  agents  is  overthrown.    What  is  the  mean- 
ing of  a  permanent  ag^nt  as  understood  in  the  law  ?  Certainly 
it  does  not  designate  the  place  of  residence  as  affecting  the  de- 
scription.    Can  we  say  that  the  complainant  was  not  a  perma- 
nent agent  because  he  was  removable,  or  because  he  was 
actually  removed,  by  the  president?     Does  the  legal  character 
or  description  of  the  appointment  depend  upon  the  exercise  of 
the  right  of  the  president  over  the  officer  ?  This  is  clearly  not 
the  meaning  of  the  law,  as  is  apparent  from  the  act  of  15th  May, 
1820,  which  enacts,  Uiat  *  navy  agents,'  with  other  enume- 
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rated  officers,  <<  shall  be  appointed  for  the  term  of  four  years^ 
but  shall  be  removeable  from  office  at  pleasure."  The  navy 
agents  here  referred  to  are  certainly  those  which  are  appointed 
under  the  law  of  1809  by  the  description  of  permanent  agentsi 
The  phrase  then  <  permanent  agents,'  signifies  those  agents 
which  shall  be  appointed  by  the  president,  with  the  advice  and 
consent  of  the  senate,  in  contra-disUnction  to  those  persons  who 
had  been  or  should  be  appointed  by  the  secretary  of  the  nary, 
on  some  special  occasion  or  service,  in  his  discretion  and  on 
such  terms  as  he,  on  his  official  responsibility,  should  choose  to 
arrange  and  make  with  the  persons  so  appointed  by  him.  The 
officer  who  takes  his  appointment  from  the  president  and  se- 
nate, under  the  constitution  and  law  of  the  United  States,  tes- 
tified by  his  commission,  which  makes  him  independent  of  the 
secretary,  and  removable  only  in  the  manner  and  by  the 
power  given  by  the  constitution  and  the  law,  may  well  be 
considered,  legally,  to  be  a  permanent  officer  or  agent  of  the 
United  States.  When  the  law  declares  that  no  permanent 
agent  shall  be  appointed  but  by  the  president  and  senate,  it,  in 
effect,  declares  that  the  agent  who  is  so  appointed,  is,  within 
the  meaning  of  the  law,  a  permanent  agent  The  District  At- 
torney is  a  permanent  officer  of  the  government,  although  re- 
movable at  pleasure,  and  commissioned  just  as  a  navy  agent  is^ 
in  contra-distinction  to  a  special  or  temporary  attorney,  who 
may  be  employed  for  a  particular  cause  or  service.  The  cases 
of  Messrs.  Hogan  and  M^Call  have  been  frequently  urged  upon 
the  court  in  the  argument  It  might  be  enough  to  answer  that 
they  clearly  were  not  appointed  under  the  law  of  1809;  but 
made  their  contracts  with  the  secretary  of  the  navy  for  the 
services  they  undertook  to  perform.  They  were  not  officers  of 
the  United  States;  they  were  not  appointed  as  such  officers 
must  be.  They  did  not  derive  their  agencies,  such  as  they  were, 
from  the  president  and  senate,  nor  were  they  appointed  under 
the  authority  of  the  act  of  congress.  Contracts  were  made  with 
them  by  the  secretary  of  the  navy  under  a  discretionary  power 
exercised  by  him.     It  is  true  that  abuses  may  be  practised  in 
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thifl  way;  but  they  are  not  to  be  presumed.  It  is  true  that 
uuder  the  pretence  of  makiug  a  special  agent,  under  a  special 
eootract,  a  navy  agent  may  be  placed  in  a  foreign  port  by  the 
secretary,  with  any  rate  of  compensation  he  may  agree  to,  and 
without  the  securities  required  by  law  from  navy  agents  for 
the  faithful  discharge  of  their  trust,  and  such  an  agency  may 
be  continued  for  many  years,  as  has  been  done,  performing  all 
the  duties  of  a  permanent  navy  agent  and  no  more.  Such  cases 
might  be  an  eyasion  of  the  provisions  of  the  law  by  the  secre- 
tary;  but  they  are  always  under  the  control  of  the  president, 
who,  by  appointing  a  permanent  agent,  would  supersede  the 
special  agency.  The  complainant  in  this  case  went  abroad, 
not  with  any  such  special  contract  in  his  pocket,  but  with  his 
commission  as  the  only  evidence  of  his  appointment;  the  only 
source  of  his  authority.  This  commission  was  given  to  him 
under  the  law  of  1809;  it  could  have  been  given  to  him  under 
DO  other  legal  authority,  and  he  took  it  as  an  appointment  under 
that  law,  and  subject  to  all  its  provisions.  I  am  of  opinion  that 
he  is  entitled  to  no  more  than  one  per  centum  on  the  moneys 
disbursed  by  him  for  the  use  of  the  navy  of  the  United  States; 
and,  of  course,  that  he  cannot  be  allowed  the  credit  he  now 
claims  of  an  additional  four  per  cent,  amounting  to  the  sum  of 
five  thousand  seven  hundred  and  fifty-five  dollars  and  eighty- 
six  cents.  The  one  per  cent  he  has  already  received  a  credit 
for. 

I  have  said  nothing  of  the  alleged  conversation  between  the 
complainant  and  Mr.  Hay,  a  derl^  in  the  navy  department 
Our  knowledge  of  it  and  of  the  time  it  occurred,  is  by  no  means 
satisfactory;  but  no  such  conversation,  nor  any  opinion  or  re^ 
presentation  of  Mr.  Hay,  or  any  other  officer  of  the  govern- 
ment, can  have*  any  efiect  upon  the  provisions  of  the  act  of 
congress.  If  the  complainant  can  show  that  he  accepted  his 
commission  in  consequence  of  these  representations  of  Mr.  Hay, 
he  may  have  a  case  for  the  equity  of  congress;  but  we  are 
bound  to  obey  the  law. 

The  next  credit  claimed  by  the  defendant,  and  which  has 
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been  rejected  by  the  accounting  officers  of  the  treasury,  is  a 
charge  of  commissions  on  the  distribution  of  stores,  amount- 
ing to  six  hundred  and  sixteen  dollars  and  twenty-three  cents. 
There  is  another  claim  on  the  same  account  of  four  hundred  and 
twenty-seven  dollars  and  seventy-six  cents.     They  will  be  con- 
sidered together.    The  act  of  1809,  which  creates  the  office  of  a 
navy  agent,  has  also  fixed  his  compensation  wholly  or  in  part 
We  must  recur  to  it  for  the  decision  of  the  question  on  the  distri- 
bution of  stores;  obeying  the  directions  of  the  law,  where  they 
are  clear  and  explicit,  and  giving  it  a  £ur  and  reasonable  con- 
struction where  they  are  not  so.  It  enacts,  that  the  president  may 
^  fix  the  number  and  compensation  of  such  agents;  provided 
that  the  compensation  to  either  dhall  not  exceed  one  per  cent 
on  the  public  moneys  disbursed  by  him.''    There  isi^i  in  my 
mind,  something  equivocal  in  this  form  of  expression.    Does  it 
mean  that  the  whole  compensation  of  the  agent,  for  all  his 
services,  shall  not  exceed  one  per  cent  on  the  moneys  he  shall 
disburse ;  or  that  the  compensation  for  or  on  account  of  his 
disbursement  of  moneys  shall  not  exceed  that  rate.     Perhaps 
the  more  strict  and  the  more  obvious  construction  of  the 
words,  as  they  stand  in  the  law,  would  be  that  the  whole  com- 
pensation, for  all  tlie  services  of  the  agent,  shall  be  one  per 
cent  on  the  moneys  disbursed  by  him.    But  it  is  not  expli* 
citly  so  said ;  and  if  we  are  permitted  to  resort  to  construction, 
as  in  a  doubtful  clause,  it  does  not  appear  to  be  the  most  equita- 
ble interpretation  of  it    What  is  the  difTerence  in  labour  or 
responsibility,  between  distributing  stores,  and  disbursing  mo- 
neys for  the  use  of  the  navy;  unless  we  should  say  that  the 
first  is  the  more  laborious  and  troublesome  of  the  two.    They 
are  distinct  services  in  every  respect,  and  why  should  they  be 
confounded  in  their  compensation  ?  If  we  look  to  the  practice^ 
under  contracts  made  by  the  secretary  with  his  agents,  these 
subjects  of  service  have  heed  Jcept  separate,  and  a  commission 
charged  and  allowed  for  each.    I  must  be  understood  to  eom- 
prehend  in  this  view  only,  such  stores  as  were  sent  out  by  the 
government  to  the  agent  to  be  distributed  by  him  to  the  navy, 
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and  not  those  vrhich  have  been  purchased  by  him,  and  for 
which  he  has  already  received  his  compensation  in  a  charge  of 
commission  on  the  moneys  disbursed  for  the  payment.  The 
charge  now  made  by  the  complainant  is  understood  to  be  only 
for  the  stores  furnished  by  the  government  If  we  adopt  a 
more  rigorous  construction  of  the  law,  and  allow  to  an  agent 
nothing  but  his  commissions  on  the  disbursements  of  money 
for  all  his  services,  a  case  of  manifest  injustice  might  occur. 
The  location  of  an  agent  might  be  such,  that  it  would  be  more 
convenient  or  economical  for  the  government  to  send  him 
every  thing,  or  nearly  so,  that  could  be  there  wanted  for  the 
use  of  the  navy ;  he  would  then  have  little  or  no  money  to 
disburse;  while  his  labour  in  taking  care  of  the  stores  and  dis- 
tributing them  would  be  very  great  and  unrewarded.  By 
turning  to  the  third  section  of  the  act,  which  creates  this  office, 
the  duties  of  the  officer,  in  the  view  of  the  legislature,  and  to 
which  the  stipulated  compensation  may  be  supposed  to  refer, 
are  as  follows:  the  ^  making  of  contracts,  the  purchase  of  sup- 
plies, and  the  disbursements  of  moneys  for  the  use  of  the 
navy.''  No  stores  or  supplies  seem  to  have  been  contemplate 
ed  by  this  law,  but  such  as  were  purchased  by  the  agent,  and 
for  which,  of  course,  he  had  received  his  commission  on  the  dis- 
bursements in  making  the  purchase.  But  the  distribution  of 
stores  or  supplies  not  purchased  by  him,  and  for  which  service 
he  has,  in  no  shape,  received  any  compensation,  seems  not  to 
have  been  considered  or  distinctly  provided  for  in  the  descrip- 
tion of  the  duties  to  be  performed  by  the  agent,  or  in  fixing 
his  compensation  for  his  services,  is  the  credit  now  claimed, 
such  a  one  as  the  head  of  the  department  was  authorised  to 
allow,  in  the  exercise  of  his  equitable  discretion  in  the  settle- 
ment of  the  accounts  of  a  public  officer  ?  Or  is  it  so  clearly 
prohibited  by  the  act  of  1809,  that  to  allow  it  would  be  a  vio- 
lation of  that  law  ?  In  the  latter  case  neither  the  secret&ry  nor 
the  court  has  any  power  over  it;  in  the  former,  the  court 
may  do  whatever  the  secretary  might  have  done.  We  may 
give  the  credit,  if  we  are  satisfied  to  consider  the  service 
54 
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for  which  it  is  claimed,  as  a  casas  omissus  in  the  law,  not 
provided  for  by  it,  and  not  within  the  restriction  of  compensa- 
tion there  imposed.  In  such  a  case  we  may  consider  the 
equity  of  the  claim  arising  from  the  performance  of  a  serrice, 
for  which  no  remuneration  has  been  made,  and  its  allowance 
or  disallowance  would  be  subject  to  the  discretion  of  the  court 
under  all  the  circumstances  of  the  case.  It  is  not  a  credit  of 
positive  right,  for  it  is  not  promised  by  the  act  of  congress,  or 
by  any  contract  with  the  government;  and  its  allowance,  as 
an  equitable  charge,  will  always  depend  upon  the  facts  upon 
which  the  equity  is  founded.  Such  an  equity  may  be  found 
in  one  case  and  not  in  another;  and  each  will  be  governed  by 
its  own  circumstances.  On  this  item,  I  have  concluded,  not 
without  much  doubting,  to  allow  a  commission  of  one  per 
cent  on  the  value  of  the  stores  or  supplies  distributed  by  the 
complainant,  and  not  purchased  by  him,  but  furnished  by  the 
United  States.  The  credit  claimed  in  his  account,  is  five  per 
cent  or  ten  hundred  and  forty^three  dollars  and  ninety-nine 
cents;  the  allowance  will  be  one  fifth  of  that  sum,  or  two  hun- 
dred and  eight  dollars  and  eighty  cents.  As  connected  with 
this  part  of  the  case,  I  will  dispose  of  the  charge  of  one  hun- 
dred and  eighty-three  dollars  and  twenty-four  cents,  commis- 
sions on  stores  and  provisions  delivered  over  by  the  complain- 
ant to  his  successor,  Philo  White.  This  charge  is  wholly 
inadmissible.  It  has  none  of  the  considerations  in  its  favour 
which  have  influenced  my  decision  on  the  last  two  items.  The 
whole  service  was  probably  the  delivery  of  a  key  to  Mr. 
White.  It  was  his  duty  to  put  his  successor  in  possession  of 
the  public  stores,  and  can  a£ford  no  ground  for  a  commission, 
on  any  principle  of  the  most  liberal  equity. 

A  charge  for  clerk  hire  is  not  deemed,  at  the  treasury,  to  be 
an  improper  credit  to  the  complainant,  and  one  thousand  dollars 
have  been  allowed  for  that  object  The  balance  two  hundred 
and  sixty-eight  dollars  and  seventy-five  cents,  was  rejected  as 
an  excess  of  what  was  thought  to  be  a  necessary  or  reasonable 
eiq>enditure  on  this  account    The  complainant  has  exhibited 
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receipts  showing  that  the  whole  amount  claimed  by  him  has 
been  actually  paid  to  his  clerks.  He  asks  only  for  reimburse- 
ment It  must  be  allowed,  as  there  is  no  evidence  of  any  bad 
faith  or  wanton  extravagance  in  the  expenditure. 

The  sum  of  eight  hundred  and  sixty-three  dollars  and  thirty* 
three  cents,  is  claimed  for  damages  and  interest  paid  to  Alsop 
&  Co.  on  a  bill  drawn  by  the  complainant  on  the  secretary  of 
treasury,  on  the  16th  August,  1830,  which  was  protested  for 
non-acceptance  and  non-payment  The  protest  of  this  bill 
was  permitted  by  the  government  under  a  mistake  of  the  facts 
concerning  it  The  complainant,  while  legally  acting  as  navy 
agent,  had  an  unquestionable  right  to  draw  bills  on  the  govern- 
ment ;  and  many  had  been  drawn  and  paid.  The  only  reason 
for  refusing  this,  was  a  suspicion  or  belief  that  it  had  been 
drawn  after  the  complainant  had  notice  of  the  revocation  of 
his  appointment,  and,  of  course,  after  his  right  to  draw  had 
ceased.  This  was  altogether  a  mistake.  The  letter  of  revo- 
cation was  dated  in  April,  1830,  but  did  not  come  to  the 
knowledge  of  the  complainant  until  October  following, 
several  weeks  after  the  date  of  the  bill,  which  was,  therefore, 
rightfully  drawn.  When  the  truth  of  the  transaction  was 
known,  the  bill  was  paid;  but  the  damages,  which  were  paid 
by  the  complainant  in  consequence  of  the  protest,  by  the  mis- 
take of  the  government,  and  for  no  fault  in  the  complainant, 
have  been  withheld,  and  the  loss  thrown  upon  him.  I  cannot 
see  on  what  principle  of  law  or  equity  this  has  been  done.  In 
such  a  case,  between  a  factor  and  his  principal,  can  it  be  doubt- 
ed that  the  factor  would  be  entitled  to  a  full  reimbursement 
of  such  a  payment  This  credit  must  be  given  to  the  com- 
plainant 

The  next  two  items  will  be  considered  together.  They  are 
so  manifestly  unsupported  by  the  facts  and  reason  of  the  case, 
that  it  is  a  subject  of  regret  as  well  as  surprise,  that  the  com- 
plainant should  have  introduced  them  into  his  account  The 
first  is  a  charge  of  sixteen  hundred  and  nine  dollars  and  eighty- 
seven  cents,  for  bis  board  during  his  detention  in  Lima,  owing 
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to  the  protest  of  his  bills,  say  from  the  day  he  ceased  to  be 
navy  agent,  the  1st  of  October,  1830,  to  the  SOth  of  January, 
1832,  at  three  dollars  and  thirty-seven  cents  per  diem.  The 
second  is  a  charge  of  three  thousand  two  hundred  and  twenty- 
nine  dollars  and  fifteen  cents,  for  his  compensation  for  the 
above  time,  at  the  rate  of  two  thousand  five  hundred  dollars 
per  annum. 

As  to  the  detention  at  Lima,  owing  to  the  protest  of  his 
bill,  if  we  could  agree  that  the  protest  of  this  bill,  drawn 
by  him  as  an  officer  of  the  United  States,  and  for  the  payment 
of  which  he  was  not  responsible,  could  aflTord  a  reason  for  his 
remaining  at  Lima  at  the  charge  of  the  United  States,  it  is 
not  to  be  doubted,  on  the  clear  evidence  of  the  case,  that  he 
did  not  remain  there  for  any  such  reason,  but  for  his  own  pur- 
poses, or  at  least,  at  his  own  pleasure.  He  remained  ait  Lima, 
after  notice  of  his  removal  from  office,  eight  months  before  he 
knew  of  the  protest  of  his  bill,  and  during  that  time  he  had 
not  any  suspicion  that  it  would  be  protested.  Yet  these  eight 
months  are  a  part  of  the  period  during  which  he  alleges  that 
he  was  detained  at  Lima,  *f  owing  to  the  protest  of  his  bills." 
Again,  he  was  informed  of  the  payment  of  the  bill  in  Oc^ 
tober,  1831,  but  his  charge  for  detention  runs  on  to  the  90th 
of  January,  1832,  and  he  did  not  actually  sail  for  the  United 
States  until  March,  1832,  either  because  he  was  attending  to 
business  of  his  own,  or,  it  may  be,  waiting  for  a  suitable 
conveyance.  In  the  fiice  of  such  facts  I  cannot  admit  that 
the  protest  of  the  bill  had  any  thing  to  do  with  his  remain- 
ing at  Lima;  and  if  it  had,  I  do  not  see  that  the  protest 
made  such  a  necessity  for  his  detention,  as  to  raise  a  claim 
against  the  United  States  for  it 

The  claim  of  compensation,  amounting  to  three  thousand 
two  hundred  and  twenty-nine  dollars  and  fifteen  cents,  for 
services  as  navy  agent,  afler  the  revocation  of  his  appointment 
and  during  the  alleged  detention  at  Lima,  is  still  more  unrea- 
sonable. The  claim  is  made  for  tlie  time  between  the  Ist  of 
October,  1830,  and  the  20th  of  January,  1832.     Now  it  is  not 
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questioned  that  Pbilo  White,  the  official  successor  of  the  com- 
plainant, arrived  at  Lima,  took  possession  of  the  stores,  and 
assumed  all  the  duties  of  the  appointment,  in  May,  1831; 
and  yet,  in  the  face  of  this  fact,  the  complainant  has  made  a 
charge  as  an  acting  navy  agent,  until  January,  1832,  full  eight 
months  after  he  had  ceased  to  have  any  connection  with  the 
office,  its  duties,  or  services.     It  is  true  that  when,  in  October, 
1830,  the  revocation  of  the  complainant's  appointment  came 
to  Lima,  he  was  requested  by  Commodore  Thompson,  to  con- 
tinue to  act  as  agent,  as  his  substitute  bad  not  arrived,  in  pro- 
curing supplies  for  the  squadron,  and  taking  charge  of  such 
stores  as  might  be  sent  out  for  its  use.    We  may  presume  that 
he  did  so.     But  what  were  the  services  he  performed  under 
this  appointment  or  request  of  Commodore  Thompson  ?  Mere- 
ly to  procure  supplies,  and  receive  and  distribute  stores.     For 
these  he  has  been  paid  by  his  commissions  on  the  moneys  dis- 
bursed for  the  purchases,  and  on  the  stores  distributed  by  him. 
I  cannot  but  observe  that  in  the  same  account,  in  which  he  has 
charged  a  commission  of  five  per  cent  for  these  services,  he 
has  also  claimed  a  compensation  for  them,  in  the  shape  of  a 
salary,  at  the  rate  of  two  thousand  five  hundred  dollars  a  year. 
1  have  felt  a  strong  disposition  to  allow  the  credit  of  three 
hundred  and  fifty  dollars  paid  by  the  complainant  for  his  pas- 
sage home.     He  left  his  country,  and  his  business  and  pros- 
pects here,  whatever  they  were,  under  an  appointment  by  the 
government,  which  purported,  by  the  terms  of  his  commission, 
to  continue  for  four  years,  and  as  much  longer  as  the  office 
and  his  services  might  be  thought  useful  and  acceptable.     It  is 
true  he  had  no  legal  right  even  to  this  period  of  enjoyment,  but 
he  had  a  reasonable  expectation  of  it,  provided  he  gives  no 
cause  for  a  disappointment  by  his  own  conduct   No  complaint 
seems  to  have  been  made  of  his  ability  or  fidelity,  and  he  had 
been  but  about  fifteen  months  in  the  enjoyment  of  the  place, 
when  his  appointment  was  revoked.     Under  such  circum- 
stances, we  can  see  and  feel  that  a  strong  moral  equity  arises, 
to  bring  him  back  to  the  place  he  was  taken  from.    Between 
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individuals,  a  conscieDtious  and  just  man  would^  I  think,  have 
done  so.  But  no  instance  has  been  shown,  under  any  such  cir- 
cumstances, of  the  recognition  of  a  righty  legal  or  legally 
equitable,  in  an  officer  who  has  been  removed,  or  whose  office 
has  been  vacated,  to  charge  the  government  with  his  return 
home.  I  am  afraid  to  set  a  precedent  contrary  to  all  usage, 
and  must  disallow  this  credit  or  charge.  So  with  the  com- 
plainant's travelling  expenses  in  going  to  Washington  to  settle 
his  accounts. 

The  only  remaining  item  or  charge  in  the  complainant's  ac- 
count, is  for  the  tobacco  sold  or  furnished  by  him  to  the  United 
States,  amounting  to  four  thousand  two  hundred  and  seventy- 
nine  dollars  and  sixty-eight  cents.    I  can  have  no  hesitation  in 
.  allowing  it 

In  the  letter  of  the  secretary  of  the  navy,  to  the  fourth  auditor, 
of  the  25th  June,  1832,  he  says,  the  tobacco  must  depend  on 
the  fact  whether  the  authority  to  purchase  was  revoked  gene- 
rally; and  whether  the  revocation  reached  the  Pacific  station, 
before  this  purchase  was  made.     If  not  it  should  be  allowed ; 
otherwise  it  should  not     This  is  a  very  partial  and  imperfect 
view  of  the  question ;  and  it  is  probable  that  all  the  facts  of 
the  case  were  not  known  to  the  secretary.     We  have  them 
now  in  evidence.   -The  answer  of  the  United  States  to  the  bill 
of  the  complainant  does  not  deny  or  admit,  that  a  report  of 
this  tobacco  was  made  by  the  complainant,  in  his  accounts,  to 
the  department,  nor  that  it  was  surveyed  by  order  of  Com- 
modore Thompson,  as  part  of  the  public  stores  of  the  United 
States,  and,  as  such  delivered  over  by  the  complainant,  to  the 
successor  in  office,  and  regularly  receipted  for  by  him  on  be- 
half of  the  United  States.     But  it  is  insisted,  that  if  all  these 
things  are  true,  they  do  not  authorise  the  charge.    And  why  ? 
Because  it  is  denied  that  the  tobacco  was  purchased  on  public 
account;  or  by  authority  or  instructions  of  any  officer  of  the 
government;  and  it  is  averred  that  tobacco  is  not  an  article 
which  a  navy  agent  is  authorised  to  purchase  on  public  ac- 
count)  but  that  it  is  to  be  furnished  to  our  ships  by  the  pursers 
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as  part  of  their  stores.  It  is  also  averred  that  the  tobacco  was 
the  private  property  of  the  complainant,  shipped  to  him  from 
Norfolk,  on  his  own  account,  and  still  remains  his  private  pro- 
perty, and  has  never  been  accepted  or  legally  transferred  to 
the  United  States;  that  the  navy  department  has  never  re- 
ceived any  part  of  it,  or  interfered  with  it,  or  done  any  thing 
to  recognise  the  validity  of  any  transfer  or  purchase  thereof; 
and  that  no  officer  of  the  department  or  the  navy,  had  any  autho- 
rity to  do  so.  In  answer  to  all  these  denials  and  averments, 
what  are  the  plain  and  uncontradicted  &cts  of  the  transaction. 
This  tobacco  was  originally  purchased  in  Virginia,  as  the 
United  States  allege,  as  the  private  property  of  the  complain- 
ant; after  its  arrival  at  Lima,  it  was  sold  by  him  to  a  Mr. 
M'Culloch ;  it  was  afterwards  re-purchased  by  the  complain- 
ant, as  he  alleges,  for  the  United  States.  A  part  of  this  tobacco 
was  distributed  or  delivered  by  the  complainant,  before  his 
removal  from  office,  to  certain  ships  of  the  United  States,  and 
the  residue,  remaining  in  the  store  of  the  United  States,  was 
handed  over,  with  the  other  stores,  to  Mr.  White,  the  succes- 
sor of  the  complainant,  having  been  first  surveyed  by  order  of 
Commodore  Thompson.  From  that  day  to  this  not  a  pound 
of  it  has  been  in  the  possession  or  under  the  control  of  the 
complainant ;  but  that  which  has  not  been  consumed  in  the 
ships  of  the  United  States,  has  continued  in  the  possession  of 
their  agent  Why  need  we  inquire  whether,  by  the  regulations 
of  the  navy,  tobacco  is  to  be  furnished  to  our  crews  by  a  navy 
agent  or  a  purser  ?  If  such  be  the  regulation,  undoubtedly  it 
would  have  been  a  good  and  sufficient  reason  for  refusing  to 
receive  this  tobacco,  either  on  board  of  the  ships,  or  as  part  of 
the  stores  of  the  United  States,  and  for  leaving  it  on  the  hands 
of  the  complainant,  for  profit  or  loss  as  might  happen;  but  it 
can  never  affi>rd  a  justification  for  receiving  the  article,  for 
actually  consuming  a  part  of  it,  and  for  retaining  the  residue, 
and  refusing  to  pay  for  it  As  for  that  part  which,  has  been 
delivered  to  the  ships,  a  credit  has  been  allowed,  and  thus  fer, 
at  least,  the  purchase  and  sale  have  been  recognised  and  adopted 
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by  the  department,  notwithstanding  the  alleged  navy  regula- 
tion. In  what  respect,  or  on  what  principle  of  justice  or  equity, 
does  the  part  of  the  tobacco,  for  which  the  complainant  has 
been  allowed  a  credit,  differ  from  that  for  which  it  has  been 
refused.  The  first  was  delivered  to  the  pursers  of  the  ships 
and  has  been  consumed  by  their  crews;  the  other  has  been 
delivered  to  their  agent  authorised  to  procure  supplies  for  the 
navy,  and  has  been  by  him  distributed  to  the  ships,  or  is  still 
retained  by  him  as  the  property  of  the  United  States.  If  he 
was  not  authorised  to  receive  it,  let  him  answer  for  it  It  is 
enough  for  the  complainant  that  he  did  receive  it^  and  has  re- 
ceipted for  it  as  the  agent  of  the  United  States,  and  on  their 
behalf.  Suppose  we  should  consider  that  the  complainant  was 
not  warranted  as  a  navy  agent  to  make  the  purchase  from  Mr. 
M'CuUoch  for  the  United  States.  The  consequence  is,  that  it 
was  his  own  property,  and  by  him  sold  and  delivered  to  Mr. 
White,  who  was  the  agent  of  the  government  Is  it  any  an- 
swer to  the  seller  of  an  article  to  such  an  agent,  to  tell  him 
that,  by  the  navy  regulations,  the  pursers  and  not  the  navy 
agents  are  to  furnish  tobacco  to  our  ships,  and  therefore  the 
United  States  may  keep  and  use  the  article  but  are  not  bound 
to  pay  for  it?  This  cannot  be.  If  the  tobacco  was  received 
from  the  complainant  as  public  stores,  then  he  has  a  right  to 
charge  for  it  the  price  he  gave  for  it;  if  it  was  a  sale  by  him 
to  the  public  agent,  then  he  has  a  right  to  receive  its  fair  price 
or  value  for  it,  and  we  have  no  better  way  of  asceiiaining  it 
than  by  taking  the  actual  cost  of  it  to  him.  I  cannot  deny 
that  a  suspicion  hangs  upon  my  mind,  that  the  sale  to  Mr. 
M^CuUoch  was  not  a  real  transaction,  but  a  contrivance  to  en- 
able Mr.  Armstrong  to  sell  his  tobacco  to  the  United  States  at 
an  advance  or  profit  on  its  cost,  which,  as  a  publip  agent,  he  was 
not  authorised  to  do.  If  this  were  clearly  shown,  it  would 
have  no  effect  on  the  case  other  than  to  deprive  him  of  the 
profit,  a  few  cents  a  pound,  and  compel  him  to  pass  it  to  the 
United  States  at  its  first  cost  in  Virginia,  and  the  charges  of 
taking  it  to  Lima.     The  evidence  is  not  sufficiently  explicit 
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on  this  point,  to  enable  me  to  take  this  ground;  and  the  objec- 
tion has  not  been  made  at  th6  treasury,  from  which,  I  presume 
they  were  satisfied  in  relation  to  it  I  have,  therefore,  allowed 
the  credit  for  the  sum  claimed  in  the  complainant's  account 

Dbceeb.     This  cause  coming  on  for  final  decision  upon  the 
bill,  answer,  replication,  exhibits,  depositions  and  other  evi- 
dence:  It  is  ordered,  decreed  and  adjudged  that  the  injunction 
heretofore  granted  in  this  cause,  be  and  the  same  is  hereby 
perpetuated,  for  and  as  to  the  sum  of  five  thousand  six  hundred 
and  twenty  dollars  and  fifty-six  cents,  part  of  the  sum  or 
charge  of  twelve  thousand  eight  hundred  and  seventy-five  dol- 
lars and  forty-fdur  cents  claimed  by  the  defendants  of  and  from 
the  complainant,  and  for  the  recovery  of  which  the  warrant  of 
distress  in  the  bill  mentioned  was  issued;  and  that  the  said  de- 
fendants be  and  they  are  hereby  perpetually  enjoined  from 
proceeding  further  against  the  complainant  upon  the  said  war- 
rant of  distress,  for  or  on  account  of  any  claim  or  demand  of 
and  for  the  said  flum  of  five  thousand  six  hundred  and  twenty 
dollars  and  fifty-six  cents.    And  it  is  further  ordered,  decreed, 
and  adjudged,  that  the  said  injunction  be  dissolved,  and  it  is 
hereby  dissolved,  for  and  as  to  the  sum  of  seven  thousand  two 
hundred  and  fifty-four  dollars  and  eighty-eight  cents,  the  balance 
or  remaining  part  of  the  said  sum  or  charge  of  twelve  thou- 
sand eight  hundred  and  seventy- five  dollars  and  forty-four  cents, 
for  the  recovery  of  which  the  said  warrant  of  distress  was 
issued. 

The  following  statement,  to  be  filed  with  the  decree,  having 
reference  to  the  account  or  claim  of  credits  which  accom- 
panies the  bill  of  the  complainant,  exhibits  the  items  of  that 
account  which  have  been  allowed  and  disallowed  to  him,  in 
making  the  above  decree. 
55 
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He  has  been  allowed 

A  commission  of  one  per  cent  on  stores  distri- 
buted, 9  208  80 
Clerk  hire,  208  75 
Damages  on  protested  bills,  863  33 
For  tobacco  delivered  to  the  United  States  navy,  4;e79  68 


5,620  56 


He  has  not  been  aUowed 

Commissions  rejected  at  the  last  settlement. 

His  board  while  detained  at  Lima,    . 

Compensation  for  the  same  time. 

Hie  two  items  for  distribution  of  stores  together, 

His  passage  home, 

Travelling  to  Washington,  two  items, 

Commissions  for  stores  handed  over  to  Philo 

White, 
Commissions  on  080,  paid  to  Mr.  Henderson, 


9   5,755  86 

1,609  87 

3,229  15 

1,043  99 

350  00 

43  50 

183  24 

4  00 

$  12,219  61 
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William  Pierce 
James  Patton  owner  of  the  brig  Enterprise. 

1.  Where  a  seaman  is  detained  in  gnol  under  the  proTiaiona  of  the  act  of  SOth 
Julj,  1790,  the  coet  of  his  ooromitment  and  support  there,  and  also  the  ciiarge 
ft>r  a  person  employed  in  his  place,  are  to  be  deducted  from  his  wages. 

2.  Where  a  seaman,  in  a  foreign  port,  is  taken  on  shore  at  his  own  solicitation, 
from  a  vessel  properly  provided  with  a  chest  of  medicines,  and  there  receives 
medical  attendance  and  advice,  the  expenses  thereof  are  to  be  deducted  from 
his  wages. 

3.  Where  a  seaman  contracts  disease  by  his  own  vices  or  faults,  and  in  defiance 
of  the  counsel  and  command  of  his  superior  officers,  the  vessel  is  not  charge- 
able fiir  the  expenses  of  his  cure. 

jThis  Waa  a  claim  by  the  libellant  for  wages^  amounting  to 
seventy-nine  dollars  and  seventy-eight  cents,  earned,  as  he  al- 
leged, during  a  voyage  in  the  brig  Enterprise  from  Philadel- 
phia to  St  Jago  and  back.  It  appeared  that  on  the  outward 
voyage  the  vessel  touched  at  Wilmington,  in  North  Corolina, 
where  the  libellant  was  detained  a  few  days  in  gaol,  under  the 
provisions  of  the  act  of  20ih  July,  1790.  It  also  appeared, 
that  by  the  indulgence  of  his  own  vices  and  gross  negligence, 
in  opposition  to  repeated  warnings,  he  became  so  ill,  that 
while  at  St  Jago,  although  there  were  excellent  medicines  on 
board  the  brig,  he  desired  he  might  be  taken  on  shore  and  re- 
ceive the  advice  and  attendance  of  a  physician  in  the  place. 
For  the  expenses  incurred  in  consequence  of  these  circumstan- 
ces, the  respondent  claimed  a  deduction  from  the  wages. 

On  the  29th  May,  1833,  the  case  was  argued  by  Randall 
for  the  libellant,  and  GaiNKSLL  for  the  respondent 

Grinkell,  for  the  respondent 

It  is  contended;  1.  That  the  wages  were  all  forfeited  by  de- 
sertion. S.  That  there  were  a  payment  and  set  off,  arising  from 
moneys  laid  out  for  the  libellant  exceeding  the  amount  of  wages. 
They  occurred  in  consequence  of  his  desertion  and  misconduct 
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The  account  leaves  a  balance  of  two  dollars  and  ninety-two 
cents  due  to  the  respondent,  even  admitting  that  there  was  no 
forfeiture  by  the  desertion.  The  physician's  bill,  charged  by 
him  to  the  libellant,  is  thirty  dollars,  and  the  expenses  of  the 
boarding  and  nuising  on  shore  were  twenty-two  dollars  and 
twenty-five  cents,  making  together  fifty-two  dollars  and  twenty- 
five  cents,  all  paid  by  the  captain  of  the  brig.  Other  payments 
and  charges  are  claimed  amounting  in  the  whole  to  seventy- 
eight  dollars  and  seventy  cents. 

Randali*,  for  libellant. 

There  is  no  evidence  of  some  of  the  items  chained  to  be  paid 
to  libellant  at  St  Jago.  We  do  not  dispute  the  gaol  fees  paid 
at  Wilmington,  North  Carolina ;  nor  the  charge  for  hiring  a 
man  in  his  place.  As  to  the  charges  for  medical  attendaDce 
and  nursing,  the  libellant  denies  his  liability  for  them.  All  the 
decisions  say  that  the  ship  must  find  a  nurse  for  a  sick  seaman. 
The  charge  for  nursing  and  boarding  fiiU  on  the  ship.  1  Pe» 
ters  Ad.  Dec.  Ixxiv.  Laws  of  Wisbury,  art  19.  Laws  of  the 
Hanse  Town,  art  45. 

Grinnbli.,  for  respondent,  in  reply. 

If  there  are  good  and  sufficient  accommodations  on  board  the 
vessel  for  a  sick  seaman,  that  is  the  place  where  he  should  be 
nursed  and  attended.  Even  in  the  case  of  a  contagious  disease, 
if  he  is  put  on  shore  at  his  own  request^  and  not  by  the  cap- 
tain for  the  convenience  or  safety  of  the  ship,  the  seaman  is 
chargeable  with  the  expenses  incurred  by  his  removal,  for  board- 
ing, medical  attendance,  and  nursing.  So  if  the  seaman  en- 
gaged to  pay  the  expenses;  or  if  it  can  be  gathered  that  such  was 
the  understanding  of  the  parties,  when  he  was  put  on  shore,  they 
shall  be  charged  to  him.  There  is,  in  this  case,  satisfactory 
evidence  that  such  was  the  understanding. 

But  the  sickness  of  the  libellant  was  brought  upon  him  by  his 
own  default  and  obstinacy.  The  men  who  slept  on  deck,  as  the 
libellant,  contrary  to  orders,  would  do,  were  sick ;  those  who 
slept  below  were  not  so.    This  is  fully  proved 
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Judge  HoFKiNSON  delivered  the  following  opinion: 
The  payment  of  the  wages,  in  this  case,  is  resisted  on  two 
grounds.  I.  An  alleged  desertion  of  the  libellant,  by  leaying 
the  ship  before  she  was  discharged,  and  her  cargo  deiiyered. 
2.  A  set  off  or  credit  is  claimed  by  the  respondent,  for  moneys 
paid  for  the  libellant,  for  medical  attendance  upon  and  nursing 
him  during  a  sickness  at  St  Jago,  exceeding,  with  some  other 
charges,  the  amount  of  his  wages. 

The  medical  and  nursing  bill  amounts  to,  $  52  25 

Gaol  (ees  and  labour  hired  in  the  place  of  the 

libellant,  at  Wilmington,  not  disputed,  11  25 

Advance  of  wages  and  hospital  fees,  15  20 

0  78  70 

There  is  a  charge  of  two  dollars  and  sixty-nine  cents,  of 
which  no  exact  proof  is  given,  but  the  mate  of  the  brig,  the 
only  witness  examined,  says  that  the  captain  advanced  some 
money  to  Pierce  at  St  Jago,  but  he  cannot  say  to  what  amount 
The  wages,  from  15th  May  to  5th  November,  at  fourteen  dol* 
lars  a  month,  will  amount  to  seventy-nine  dollars  and  seventy- 
eight  cents.  The  charges  made  by  respondent  are  seventy-eight 
dollars  and  seventy  cents,  exclusive  of  the  two  dollars  and 
sixty-nine  cents.  This  would  leave  a  balance  of  but  one  dollar 
and  eight  cents  due  to  libellant;  but  as  the  mate  swears  to  an  ad- 
vance of  some  money  at  St  Jago,  and  the  captain  has  charged 
two  dollars  and  sixty-nine  cents,  we  may  reasonably  consider 
this  small  balance  to  be  absorbed  in  that  payment;  provided  the 
other  charges  against  the  libellant  are  admissible. 

Of  the  first  ground  of  defence,  the  alleged  desertion  of  the 
libellant  before  the  brig  was  discharged,  I  shall  say  nothing;  it 
is  not  necessary.  The  decision  of  the  case  will  turn  on  the 
legality  of  the  charge  of  fifty-two  dollars  and  twenty-five  cents 
for  medicine,  medical  attendance,  and  boarding  the  libellant 
while  sick  on  shore  at  St  Jago.  It  is  clearly  proved  that  the 
brig  had  a  medicine  chest  fully  supplied  with  the  requisite  and 
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usual  medicines.  It  is  also  fully  proved  that  the  Jibellaiit  was 
taken  on  shore  by  his  own  desire  and  request;  and  that  he 
seemed  to  consider  that  it  was  to  be  at  his  own  charge-  The 
bill  was  charged  to  him,  and  not  to  the  captain  or  ship,  and 
when  shown  to  him  he  made  no  objection  to  it  or  to  his  liabi- 
lity, but  that  it  was  too  high.  Being  told  that  these  charges 
absorbed  all  his  wages,  he  made  no  demand  of  them,  but  acqui- 
esced from  the  5th  of  November,  when  the  voyage  ended,  until 
the  SOth  of  February,  when  he  commenced  this  suit  Tlieae 
are  strong  circumstances  to  show  that  he  knew  or  believed 
that  the  extraordinary  expenses  of  his  going  on  shore  to  be 
nursed  and  attended  by  a  physician,  were  to  be  charged  to 
himsel£  I  shall  not,  however,  rest  my  decision  upon  this  point 
The  circumstances  in  which  a  ship  is  liable  for  curing  a  sick 
seaman^  have  frequently  come  under  the  consideration  of  courts 
of  admiralty.  Although  some  judges  have  inclined  to  be  a 
little  more  liberal  to  mariners  than  others,  the  main  principles 
are  well  settled,  and  generally  adopted.  Certainly  on  one 
point  there  is  no  doubt  or  difference,  and  that  is,  that  when  a 
seaman  has  contracted  the  disease  by  his  own  vices  or  fault,  the 
ship  is  not  chargeable  with  his  cure.  This  then  is  the  question 
in  this  case;  a  question  of  fact  We  have  no  evidence  but  that 
of  Mr.  Thomas,  the  mate  of  the  brig,  who  has  not  been  im* 
peached,  and  seems  to  be  worthy  of  full  credit  From  his 
testimony  it  is  undeniable  that  the  libellant  contracted  the  sick- 
ness in  question  by  the  indulgence  of  his  vices;  by  gross  negli- 
gence in  opposition  to  repeated  warnings;  and  by  a  determined 
obstinacy  which  resisted  at  once  counsel  and  command. 

Decres.  That  the  libel  be  dismissed. 
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The  United  States  or  America 

V. 

Henrt  Barton. 

1.  Where  an  oath,  required  to  he  administered  hy  a  collector  of  the  cuttomi,  is 
fUeely  taken  hefbre  a  le^fal  deputy  of  the  collector,  acting  under  the  provisiona 
o^  and  in  the  caaes  required  by  the  act  of  2d  March,  1799,  it  may  be  sufficient 
ground  for  an  indictment  for  perjury. 

2.  Under  the  provisions  of  the  act  of  3d  March,  1817,  the  deputy  collector  is  not 
a  mere  agent,  but  is  a  permanent  officer  of  the  customs,  and  may  exercise  and 
perform  the  functions,  powers  and  duties  of  the  collector. 

3.  Where  in  acts  subsequent  to  that  of  3d  March,  1817,  the  coDeetor  of  the  ens- 
toms  may  administer  an  oath  or  perform  any  other  act,  it  was  nnneceanry  to 
authorise  the  deputy  collector,  for  that  follows  of  course. 

On  the  13th  November,  1833,  a  warrant  was  issued  by  Judge 
HoPKiNSON  for  the  arrest  of  Henry  Barton,  charged  on  oath 
with  swearing  falsely,  in  a  case  where  an  oath  was  required 
from  him,  as  the  consignee  of  certain  goods,  wares  and  mer- 
chandise imported  into  the  port  of  Philadelphia  from  a  foreign 
place. 

On  the  S9th  November,  the  defendant  was  brought  up  for 
hearing,  and  the  following  facts  were  given  in  evidence. 

On  the  9th  July,  1839,  the  ship  Arab,  captain  Ball,  arrived 
at  this  port,  having  on  board,  among  other  things,  two  casks  of 
hardware,  consigned  to  the  defendant    On  the  18th  August 
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following,  he  entered  these  goods  at  the  custom  hooee,  and  at 
the  time  of  entry  produced  an  invoice  of  them,  which  was 
marked  at  the  time  by  the  appraisers,  and  identified  on  this 
hearing.     Annexed  to  the  entry  was  the  following  oath  of  the 
defendant,  made  pursuant  to  the  provisions  of  the  fourth  section 
of  the  act  of  Ist  March,  1823.    *^  J,  Henry  BaKon,  do  solemnly 
and  truly  swear,  that  the  entry  now  delivered  by  me  to  the 
collector  of  Philadelphia,  contains  a  just  and  true  account  of  all 
the  goods,  wares  and  merchandise  imported  by  or  consigned  to 
me,  in  the  ship  Arab,  whereof  Ball  is  master,  from  Liverpool; 
that  the  invoice  which  I  now  produce  contains  a  just  and  faith- 
ful account  of  the  actual  cost  of  the  said  goods,  wares  and  mer- 
chandise, of  all  charges  thereon,  including  charges  of  purchasing, 
carriages,  bleaching,  drying,  dressing,  putting  up,  and  no  other 
discount,  drawback  or  bounty  but  such  as  has  been  actually 
allowed  on  the  same ;  and  that  I  do  not  know  nor  believe  in 
the  existence  of  any  invoice  or  bill  of  lading  other  than  those 
now  produced  by  me,  and  tliat  they  are  in  the  state  in  which  I 
actually  received  them.     And  I  do  further  solemnly  and  truly 
swear,  that  I  have  not,  in  the  said  entry  or  invoice,  concealed 
or  suppressed  any  thing  whereby  the  United  States  may  be  de- 
frauded of  any  part  of  the  duty  lawfully  due  on  the  said  goods, 
wares  and  merchandise;  and  that  if,  at  any  time  hereafter,  I  dis- 
cover any  error  in  the  said  invoice,  or  in  the  account  now  pro- 
duced of  the  said  goods^  wares  and  merchandise,  or  receive  any 
other  invoice  of  the  same,  I  will  immediately  make  the  same 
known  to  the  collector  of  this  district     So  help  me  God. 
(Signed)  Henrt  Babton.     Sworn  this  18th  August,  1832, 
before  me,  J.  K.  Dy.  Collector."    Mr.  John  Kern,  the  de* 
puty  collector  of  the  port  of  Philadelphia,  testified,  that  this 
oath  was  administered  by  him  to  the  defendant  at  the  custom 
house,  at  the  time  of  entry,  and  marked  by  him  with  his  initials 
at  the  same  time.    Evidence  was  then  produced,  on  the  part  of 
the  United  States,  to  show  tliat  the  invoice,  exhibited  by  the 
defendant  and  lefl  at  the  custom  house,  was  not  in  fact  the  ori- 
ginal invoice  received  with  the  goods,  nor  one  containing  a  just 
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and  iailhful  account  o£  their  actual  cost ;  that  it  was  made  op' 
here,  afler  the  arriiral  of  the  goods,  by  a  person  in  the  employ-^ 
vent,  and  w£th  the  knowledge  of  the  defendant;  and  that  al- 
though the  list  of  the  articles  was  copied  finom  the  original  re^ 
eeived  from  LiTcrpool,  yet  the  prices  annexed  were  consider* 
ably  altered. 

The  case  was  argued  by  Mexedith  and  Scott  for  the  de- 
fendant, and  GiL^iK,  District  Attorney,  for  the  United  States; 

MxBxmTH,  for  the  defendant 

Reserving  for  another  stage  of  this  case,  all  remarks  on  the 
sufficiency  of  the  testimony  and  the  truth  of  the  allegations, 
there  is  yet  a  fatal  objection  to  these  proceedings  against  the 
defendant.  On  legal  grounda,  he  cannot  be  held  to  bail  to  an- 
swer this  charge,  for  no  evidence  has  been  given  of  an  offence 
punishable  by  the  statutes  of  the  United  States.  It  is  untieceitery 
to  liay  that  Henry  Barton  cannot  be  prosecuted  here  for  perjury 
at  common  law;  an  indictment  against  him  cnn  only  be  so^ 
tained,  if  he  has  viekled  the.  provisions  of  an  act  of  congress. 
This,  however,  he  has  not  done.  The  fourth  section  of  the  act 
of  1st  March,  1823,  provides,  <*that  in  all  cases  Where  goods^ 
wares  or  merchandise  shall  have  been  imported  into  the  United 
States,  and  shaM  be  entered  by  invoice,  one  of  the  following 
oaths,  according  to  the  nature  of  the  case,  shall  be  administered 
by  thd  colleetbr  of  the  jport,  at  the  time  of  entry,  to  the  owner, 
importer,  consignee  or  agent,  in  lieu  of  the  oath  now  pi^oscribed 
by  law  in  siicfa  case.?'  The  form  of  an  oath,  simitsr  to  that 
taken  by  the  defendant,  is  then  given.  In  this  case  the  oath 
was  administered  by  the  deputy  collector,  an  officer  in  whom 
no  snch  power  is  any  where  vested.  The  power  is  limited 
expressly  to  the  collector.  The  various  laws  referring  to  the 
appointment  and  duties  of  the  deputy,  never  confer  this  upon- 
him.  The  twenty«seeond  section  of  the  act  of  )0d  March,  1799, 
authoriies  the  collects  to  exercise  the  duties  of  his  office  by 
deputy  *<  when  sick  or  necessarily  absent"  If  even  this  pro^' 
vision  could  extend  to  dutiea  designated  by  future  laws,  yet 
here  no  such  necessity  or  absenoa  has  been  shown;  on  the  con* 
56 
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tnry,  it  has  been  the  asual  practice  for  the  deputy  coUectcH* 
always  to  admiDister  theae  oatha.  The  ninety-fiiUi  aectioo  of 
the  same  law  is  only  ap^rficable  to  similar  cases  of  necessity  or 
abseDcd.  The  aeveoth  secticHi  of  the  act  of  9d  March,  1817, 
which  authorises  the  appoiDtment  of  depoty  ooUeetorSy  gives 
them  no  authority  to  administer  oaths,  though  it  recoipiaeo 
them  M  officers  of  the  custofnai  When  the  act  of  9d  March, 
1341>  was  passed,  which  does  authorise  deputy  ooUedors  to 
administer  an  oath  verifying  a  manifiest,  it  expressly  confined 
thei  power  to  deputy  ooUectors  residing  in  districts  adjacent  to 
the  boundary  lines  of  die  United  States;  it  confers  no  such 
SMthority  on  deputies  residing  in  sea-ports.  Finally;  when 
the  act  of  1st  March,  1833,  is  passed,  although  the  deputy 
collector  has  become  a  legftl  and  reoognised  oAcer  of  the  on»- 
toms,  this  importanl  duty  is  intrusted  to  the  collector  alone. 
The  courts  cannot  intrust  it  to  any  other  officer  than  the  kw 
has  seed  fit  to  dOb  Of  coursOf  they  cannot  make  an  act  criminal 
which  was  never  contemplated,  much  less  forbidden  by  any 
statute*  I  Story's  Laws,  592.  658.  S  Story's  Laws,  165a 
IBll.  1348.  lS8i{. 

GvLfifif  for  the  United  States. 

The  act  of  congress  of  1st  March,  1828,  requires  every  iat- 
porter  or  consignee  to  enter  his  goods  and  to  produce,  at  the 
time  of  entry,  the  original  invoice  received  by  hira.  The  law 
evidently  refers  to  and  contemplates  the  eziiibitidn  of  an  invoice 
received  from  abroad  with  the  goods.  To  verify  it  as  soch  an 
instruotent,  it  obliges  the  iinportcsr  tb  swear,  at  the  time,  that 
it  is  the  only  invoice  received  by  him,  and  that  it  contains  a 
just  and  fajthfol  account  of  the  cost  of  his  goods:  to  make  thae  ob* 
Ugiltion  m<>re  explicit,  it  sets  forth  in  words  the  exact  oath  wUeb 
i^  to  be  takeo*  The  eighteenth  section  of  the  act  of  dOth  April, 
1790^  declares  that  if  any  person  shall  wilfully  and  corrupUy 
commit  perjury,  in  any  deposition  taken  pursuant  to  the  laws 
of  the  United  SUttes,  he  shall,  on  conviction,  be  puniahed ;  and 
the  thirteentii  section  of  the  act  of  3d  March,  1825,  whkh  more 
particularly  presforibes  aitd  defines  ofieocee  sfaiost  Um  United 
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States,  dedares  that  if  any  perion,  in  any  case,  matter,  hearing 
er  other  proceeding,  when  an  oath  or  affirmation  shall  be  re- 
quired to  be  taken  or  adminwtered,  tinder  or  by  ai^  law  of  the 
United  States,  shall,  upon  the  taking  of  aueh  oath,  or  affirmation^ 
knowingly  and  willingly  swear  or  affirm  fiilsely,  he  aball  be 
deemed  guilty  of  peijory,  and  on  conviction  be  punished  ac- 
cordingly. In  this  ca^e  the  facta  have  been  established  beyond 
QMitradiction*  An  entry  was  made  at  the  euston  house  by  the 
defendant;  he  produced  at  the  lime  a  certain  invoice;  he  sub-v 
scribed  and  swore  to  a  declaration,  in  the  very  words  required 
by  the  law,  that  the  invoice  in  question  was  the  original  one 
received  by  him ;  and  it  has  been  proved  that  it  was  not  that 
instrument,  but  one  made  for  the  occasion  by  a  person  in  his 
employment  and  with  his  knowledge  To  meet  this  state  of 
the  law  and  facts^  one  ground  alone  is  taken  on  behalf  of  the 
defendant,  which  is,  that  he  is  not  guilty  of  perjury,  because  the 
oath  taken,  bj  him  was  not  administered  by  the  oollector;  and 
that  a  deputy  collector  has  no  authority  to  administer  it  To 
this  it  is  replied,  in  the  first  place,  that  the  facts  proved  are 
aufficient  to  bold  the  defendant  to  bail ;  and  that  the  objection 
will  come  up  properly  on  his  indictment,  not  on  his  arrest 
But  in  the  next  place,  the  offence,  as  proved,  is  clearly  a  case 
of  perjury )  it  is  a  false  oath  knowingly  taken  in  a  matter  aris^ 
iog  under  a  law  of  the  United  States.  By  the.  ninety-fifth  se<|tion 
of  the. act  oi2d  March,  17^9,  it  is  expressly  declared  that  <^all 
matters  directed  to  be  done  by  the  collector  may  be  done  by 
the  person  authorised  to  act  in  his  stead/'  And  by  ftie  seventh 
aection  of  the  act  of  3d  MarQh,  1317,  which  is  made  perpetual 
by  the  fioAiftk  sectkm  of  the  act  of  6tb  May,  189j»,  deputy  coU 
lectors  are  expressly  declared  to  be  officeiia  of  the  customa^  not 
paere  dcfHUifn,  to  act  in  cases  pf  necesaity.  or  absence,  but  per- 
ynanent  officersi  authorised  at  all  times  **  tp.act  in  the  stead  of 
the  collectpr»"  as  they  might  ocoaaionally  and  inci4i|entaUy.  do, 
under  the  old  law.  Now  the  power  to  administer  this  oath  is 
no  more  a  power  qieeiidly  given  to  the  collector  than  all  his 
other  powers;  consequently  it  falls  withjn  the  duty  of  hif 
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deputy,  as  mueh  as  they  do.  In  exercising  it  he  executes  a 
legal  authority,  and  the  act  becomes  in  all  respeets  a  matter 
arising  under  a  law  of  the  United  States.  I  Story's  Laws,  87. 
3  Story's  Laws,  2000. 

Scott,  for  the  defendant,  in  reply. 

The  U  n  rted  States  are  bou  nd  to  establish  that  an  oath  was  taken 
by  the  defendant;  that  it  was  false  in  fact;  and  that  it  was  admi* 
nistered  by  a  person  who  had  a  right  to  administer  it  Every 
circumstance  and  ftet  necessary  to  give  authority  to  sueh  per- 
son, Touit  be  shown  in  this  stage  of  the  cause;  other  wine  th^re 
is  not  even  a  primft  facie  case,  against  the  defendant,  or  any  just 
ground  for  holding  him  to  bail.  The  oath  that  was  adminis- 
tered, and  which  is  exhibited  in  evidenee,  is  wrong  in  point  of 
form.  It  appears  on  its  face  to  be  taken  before  the  deputy  col- 
lector, when  that  prescribed  and  set  out  in  the  act  of  eongreas, 
is  to  be  taken  before  the  ooltector  faiimseli  The  governing  law 
on  the  subject,  is  the  original  act  of  2d  March,  1799,  whieh,  in 
its  twenty-first  section,  points  out  with  gfeat  precision  the  duties 
and  powers  of  the  collector,  and  in  that  which  foHows,tho0eof  bis 
deputy  in  case  of  his  absence  or  sickness.  In  the  thirtieth  and 
thirty-sixth  sections '  it  gives  the  forans  of  oaths  to  be  taken  in 
certain  cases;  it  prescribes  the  collector  as  the  officer  by  whom 
they  are  to  be  administered;  and  it  designates  him,  or  a  judge  of 
the  United  States,  or  a  judge  of  some  state  court  of  record,  as 
the  person,  before  whom  an  importer  is  to  verify  his  entries.  It 
is  thus  apparent  that  the  law  regarded  this  power  as  one  of  pecu- 
liar trust;  not  such  as  falls  within  the  province  of  an  ordinary 
deputy ;  hbt  one  belonging  as  a  matter  of  course  to  every  officer 
of  the  customs.  In  1821,  by  the  first  section  of  the  act  et  2d 
March,  a  deputy  collector  is,  for  the  first  time,  authorised  to 
aidminister  such  an  oath ;  but  it  is  limited  to  the  exigeney  of 
the  case,  it  is  confined  to  deputies  along  the  Canada  frontitf, 
who  must  be  numerous,  and  of  neeessiity  exercise  this  power  to 
prevent  extensive  frauds.'  The  iexpress  authority  thus  given  in 
a  particular  case,  is  a  proof  that  it  was  ndt  considered  as  implied 
by  or  inrddentai  to  the  office,  as  previously  constituted.     Thus, 
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then,  the  law  stocMl  in  18123,  when  the  oath  alleged  to  be  violated 
l^.  the  defendant  was  preaeribed;  at  this  time  deputies  were  in 
existence;  they  were  officers  known  to  the  law ;  a  power  of 
administering  oaths  had  been  conferred  on  them  in  a  special 
ease ;  yet  in  a  law  very  elaborately  drawn  np  it  is  net  again 
extended  to  them;  such  an  omission  would  restrain  any  general 
power  if  it  had  been  given  before;  but  when,  as  we  have  seen^ 
it  was  not  previously  conferred,  the  present  want  of  it  is  con- 
clusive proof  that  there  was  no  intention  to  authorise  it  by  im* 
fdication,   • 

Judge  HopKTirsoir  delivered  the  following  opinion: 
By  the  twenty-second  section  of  the  act  of  id  March,  1799^ 
(1  Story,  59ft)  the  collector,  in  cases  of  occasional  and  necessary 
absenee,  or  of  sickness,  and  not  otherwise,  may  ^xercrae  and 
perform  his  functions,  powers  and  duties  by  deputy,  duly  eon^ 
sdtoted  under  his  hand  and  seal;  and  he  is  to  be  answeraible  fep 
the  acts  of  this  deputy.  This  deputy  is  not  a  permanent  officer; 
his  appointment  is  for  the  necessity  or  occasion  which  called 
for  it,  and  terminates  with  it.  He  is  the  mere  personal  substi^ 
tute  of  the  collector ;  appointed  by  him,  in  the  cases  authorised 
by  the  law.  The  nature  and  manner  of  the  appointment  showf 
this:  and  it  is  made  more  manifest  by  what  follows ;  that,  in 
case  of  the  disability  or  death  of  the  collector,  his  duties  and 
authorities  shall  devolve  upon  his  deputy,  <if  any  there  be  at 
the  time;'  which  implies,  that  there  was  no  such  permanent 
office  or  officer  as  a  deputy.  •  • 

Under  this  law,  the  question  would  arise,  whether  as  there 
were  cases  and  circumstances  in  which  a  deputy  ot  tRe  collector 
might  perform  his  functions,  including  the  afdministering  of  an 
t>ath,  it  would  not  be.en«Migh,  on  this  hearing,  to  show  that  th^ 
person  who  administered  the  oath,  was  the  deputy  of  the  c(d- 
lector,  and  refer  it  to  the  evidence  to  be  produced  at  the  trial, 
whether  the  facts  existed  which  gave  him  authority  to  do  sd. 
*  This  ease,  however,  stands  on  other,  perhaps  on  stronget 
ground.  By  the  seventh  section  of  the  act  of  9d  March,  181 7^  (9 
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Story,  1650)  every  collector  *^  shall  have  aathorily,  with  the  ap- 
probation of  the  secretary  of  the  treaaory^  to  employ,  within  his 
district,  siieh  number  of  proper  persoiia^  as  deputy  collectors  of 
the  customSy  as  he  shall  judge  necessary^  who  are  hereby  de- 
otared  to  be  officers  of  the  customs."  The  deputy,  then,  is  no 
longer  a  mere  agent  or  substitute  of  the  collector,  to  be  appoint* 
^  (jpoDi  time  to  time^  as  the  necessity  may  arise,  from  the  ah* 
sence,  sickness  pr  disability  of  the  collector,  but  be  is  a  consti- 
luted,  a  permanent  officer  of  the  customs,  to  be  appointed  with 
the  approbation  of  the  secretary  of  the  treasury.  What,  then, 
are  his  powers?  Generally  speaking,  a  deputy,  without  any 
limitation  of  his  authority,  would  have  tbe  authority  of  the 
principal.  When  the  law  creating  the  appointment  and  office 
has  imposed  no  restrictions,  we  can  put  none:  we  must  suppose 
Uiat,  as  the  permanent  deputy  is  the  substitute  for  the  tempo- 
rary officer  authorised  by  the  law  of  1799,  he  must  have  the 
same  powers  and  duties ;  that  is,  he  may  exercise  and  perform 
the  functions,  powers  and  duties  of  the  collector. 

The  suggestion  that  authority  to  appoint  deputies  is  given 
only  to  the  coliectoirs  of  districts  adjoining  the  Canada  frontier, 
has  no  support,  either  Xrom  the  words  of  the  law,  its  obvious 
policy,  or  the  practice  under  it  The  act  declares  that  <*  every 
ooUector  ol  the  customs''  shall  have  this  authority ;  and  every 
collector  has  used  and  exercised  it  from  the  passage  of  tbe  law. 

When,  in  subseqiieot  acts  of  congress,  it  is  declared,  that  the 
collector  may.adminiateran  oath,  or  perform  any  other  act  or 
duty,  it  was  unnecessary  to  add,  <<  or  the  deputy  collector," 
for  that  followed  of  course,  if  the  construction  now  given  to  the 
^i  of  1817,  is  codrrecIL 

.  If,,  on  the  tri^l^it  sli$Jl  be  thought  advisable  to  give  this  quea> 
lion  a  jpore  thorough  ej^airiination,  an  opportunity  will  be  afi* 
ibrded  to  do  so. 

. '      .  t 

.OnoftaJiB^  That  the  defendanti  Hesny  Bastom,  enter  inta 
a  teoogniganoe*  with  si|fficient  sureties,  in  the.sum  of  one  lliou- 
aand  xiQiUra,  conditioned  for  his  sippearance  at  next  April 
sions  of  the  Circuit  Court  of  the  United  States. 
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FoRDTCE  Holmes 
Joseph  B.  Hutchinson,  master  or  the  Baio  Paragok. 


1.  Where  a  eoaman  in  &  foreign  port,  contracts  an  ordinary  disease  without  any 
fault  of  his  own,  and  remains  on  board  a  Tessiel  which  Is  properly  provided 
with  a  chest  of  medicines,  the  expenses  ibr  the  atCeodaiioe  and  adTiee  of  4 
IphyiAdulfif  evidently  neeeeswyfbc  the  ssftly  of  his  lUh,  aie  to  be  dedaclsd 
firom  his  wages. 

2.  Where  a  seaman  is  disabled  by  an  accident  in  the  actual  discharge  of  his 
duty,  he  is  to  be  cured  at  the  expense  of  the  ship. 

Ok  the  Mt  NoTeiii)>er,-  1833,  this  case  was  argued  by  Trou- 
B49|  for  the  libellant,  and  Hurst,  for  the  respondent 

On.thcf  22d  November,  1833,  Judge  Ho?]i:ihson  delivered 
the  following  opinion: 

.  The  libel,  in  this  case,  states  a  contract  for  a  voyage  from 
the  port  of  Philadelphia  to  Vera  Cruz,  and  thence  back  to 
Philadelphia,  at  the  wages  of  fourteen  dollars  a  month.  The 
voyage  commenced  on  the  22d  June,  1833,  and  ended  on 
I5th  October,  of  the  same  year.  The  Jiibellant  avers  a  per- 
formance, in  all  things,  of  his  duties  as  a  mariner,  and,  after 
admitting  certain  credits,  claims  a  balance  of  thirty *five  dollars 
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and.  twenty  **five  cenU  to  be.d«e  to  hint*  Ou  the  part  of  the 
respondent  a  further  credit  is  claimed  of  sixteen  dollars,  being 
the  amount  of  a  physician's  bill  paid  by  the  master  of  the  res- 
sely  for  attending  the  Ubelltfnt  in  f.  vi^neas  at  Verm  Cruz.  The 
only  matter  in  dispute  between  the  parties  is,  whether  this  bill 
is  chargeable  to  the  libellant  or  to  the  owners  of  the  brig. 

The  sickness,  with  which  the  UbellaBt  was  aflicted,  was  a 
typhus  fever,  which  was  not  contracted  by  any  fault  or  negli- 
gence on  his  part,  nor  does  it  appear  to  be  an  endemic  disease 
of  the  climate.  The  brig  had  a  medicine  cheat,  properly  put 
up,  according  to  the  directions  of  the  act  of  congress,  and  from 
it  the  libellant  was  supplied  with  the  medicines  used  in  his 
sickness,  and  he  remained  on  board  th^  brig.  The  physician 
was  sent  for  by  the  captain  when  the  libellant  was  in  a  state  of 
delirium,  and  the  charge  is  wholly  for  medical  advice  and  at- 
tendance.    ' 

This  is  a  case,  in  which:  I.  The  sickness  was  not  produced 
by  the  fiaiult  of  the  seaman,  nor  contracted  previous  to  his  ship- 
ment 2.  It  was  not  produced  by  any  accident  while  engaged 
in  service  on  board  of  the  brig  and  in  the  discharge  of  his 
duty.  3.  It  was  not  an  endemic  disease  of  the  climate  to 
which  the  seaman  was  exposed.  4.  It  was  not  a  contagious 
disease,  dangerous  to  the  crew,  which  made  it  necessary  for 
their  safety,  to  remove  the  man  from  the  vessel,  thereby 
incurring  extraordinary  expenses.  5.  It  was  an  ordinary 
disease  which  the  man  might  have  had  any  where,  in  any  other 
place  or  employment 

I  have  found  no  precedent  for  charging  the  ship,  in  such  a 
case,  with  the  physician's  bill  for  advice  and  attendance,  even 
by  judges  most  inclined  to  favour  the  seaman.  It  is  not  a  ques- 
tion of  boarding  or  nursing  on  shore  during  a  sickness,  but  for 
the  services  of  a  physician  evidently  necessary  for  the  safety 
of  the  life  of  the  man;  it  would  have  been  inhuman  if  the 
captain  had  not  sent  for  him.  But  if  the  expense  of  medical 
aid  is  to  be  a  charge  upon  the  owners  of  the  vessel,  the  master 
may  be  rductant  to  obtain  it,  or  altogether  neglect  it     The 
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seaman,  therefore,  has  an  interest  in  taking  the  charge  upon 
himself,  although  the  physician  may  be  called  by  the  direction 
of  the  captain,  in  circumstances  when  the  seaman  could  not  be 
consulted  about  it 

The  law  of  the  United  States  seems  to  be  settled  on  this  sub- 
ject, on  the  general  principles  of  the  maritime  law,  with  such 
modifications  as  our  act  of  congress  has  introduced.  It  is  not 
to  be  doubted  that,  when  a  sailor  is  disabled  in  the  actual  per- 
formance of  his  duty,  he  is  to  be  cured  at  the  expense  of  the 
ship;  but,  on  the  other  hand,  when  the  sickness  or  disability 
is  the  consequence  of  his  own  misconduct  or  irregularities,  he 
must  be  cored  at  his  own  charge.  Judge  Peters  was  not  satis- 
fied that  the  sick  seaman  should  pay  for  medical  advice,  hot 
that  such  advice,  as  well  as  the  medicine,  should  be  furnished 
at  the  charge  of  the  ship,  to  complete  the  intent  of  the  pro- 
vision of  the  law,  because  of  the  inefficacy  or  danger  of  medi- 
cines administered  ignorantly  or  carelessly.  But  he  admits 
that  the  weight  of  authority  is  against  this  opinion,  and  he^ 
very  properly,  yields  to  it;  and  agrees  that  the  seaman  had 
better  pay  for  medical  advice  than  risk  the  consequences  of  an 
indiscreet  use  of  the  medicine  chest  He  says,  in  the  case  of 
Walton  V.  The  Neptune,  (1  Peters  Ad.  Dec  152,)  «By  the 
terms,  in  the  alternative  in  the  act  of  congress,  that  if  the  ship 
has  no  medicine  chest,  the  owners  shall  pay  the  physician's  bill, 
it  seems,  that  if  the  ship  is  furnished  with  the  chest,  the  sailor 
must  pay  for  advice;  but  the  ship  must  supply  the  medicine." 
In  another  case,  that  of  Hastings  v.  The  Happy  Return,  (1 
Peters  Ad.  Dec.  256,)  the  same  judge  speaks  again  on  this 
subject:  <<  The  charge  for  medical  advice  is  commonly  mixed^ 
in  the  gross,  with  the  general  items,  per  day  or  week,  for  board- 
ing and  attendance.  The  sailor  must  only  pay  for  the  former.'^ 
After  some  fiirther  remarks,  he  says;  **  When  one  of  a  crew 
is  seized  with  an  infectious  disease,  he  should  be  removed  from 
the  rest,  and  sent  on  shore,  at  the  ship's  expense,  for  the  safety 
of  the  whole,  and  the  advantage  of  the  owner,  who  must  count 
on  extra  disbursements  if  he  will  trade  to  ports  or  placesi  lia- 
57 
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ble  to  such  casualties."  He  adds  that  it  ought  to  be  borne  by 
the  ship,  ^  from  motives  both  of  humanity  and  justice."  This 
is  well  when  the  sick  man  is  taken  fron  the  ship  for  the  safety 
of  the  crew  and  the  advantage  of  tlie  owner,  but  I  do  not 
feel  the  force  of  any  claim,  on  the  part  of  the  seaman,  because 
the  vessel  is  trading  to  a  port  or  place  liable  to  dangerous  dis- 
eases. This  he  knew  when  he  made  his  contract,  and  if  it 
exposed  him  to  extra  expenses,  as  well  as  risk,  it  may  be  pre- 
sumed that  he  took  them  into  his  calculation  in  fixing  the 
price  of  his  services,  the  amount  of  his  wages;  in  this  way,  the 
owner  has  paid  extra  disbursements  for  this  danger  and  these 
expenses.  We  shall  have  a  very  uncertain  rule,  if  the  legality 
of  this  charge  upon  the  owners  of  a  vessel  is  to  be  governed 
or  regulated  by  the  healthiness  of  the  trade  in  which  she  may 
be  employed,  or  the  places  to  which  she  may  go.  In  the  con- 
clusion of  the  judge's  observations,  he  says:  **  Althouf^,  in 
ordinary  cases,  having  a  medicine  chest  on  board  may  be  a 
compliance  with  the  act  of  congress,  exceptions  should  be 
made  where  dangerous  diseases  require  and  compel  extraordi- 
nary remedies  and  expense."  By  dangerous  diseases  we  must 
understand  such  as  had  been  previously  mentioned  by  the 
judge,  that  is,  infectious  diseases,  dangerous  to  the  rest  of  the 
crew,  and  not  merely  dangerous  to  the  person  afflicted;  for  in 
the  latter  sense  every  disease  might  be  included,  according  to 
its  violence  and  the  condition  of  the  patient 

In  the  case  of  Harden  v.  Gordon,  (8  Mason,  541,)  the  court 
said,  that  <<  its  researches  had  not  enabled  it  to  detect  a  single 
instance  in  which  the  maritime  laws  of  any  foreign  coantiy 
throw  upon  seamen,  disabled  or  taken  sick  in  the  service  of 
the  ship,  without  their  own  fault,  the  expenses  of  the  cure." 
And  it  was  also  decided  in  that  case,  ^  that  the  act  o(  congress 
had  not  changed  the  maritime  law,  except  so  iSu*  as  respected 
the  expenses  of  medicine  and  medical  advice,  when  the  proper 
medicine  chest  was  on  board,  and  within  reach  of  the  sea- 
man." It  is  added,  that  ^  the  charges  of  nursing  and  lodginj^ 
in  all  cases,  and  even  of  medicines  and  medical  advice,  in  cases 
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of  a  removal  from  the  ship,  were  still  to  be  charges  against  the 
rtiip." 

It  inust  DOW  be  Uken  lo  be  the  law  of  the  United  SUtes, 
under  our  act  of  eongreaa,  that  in  the  ease  of  aa  ordinary  sick- 
neaa,  not  infeetioua  or  daagerous  to  the  crew  ao  as  to  reader  a 
removal  from  the  ship  prudent  or  necessary,  and  when  no 
■ueh  removal  is  made,  and  the  ship  is  provided  with  a  medi- 
cine chert  according  to  the  directions  of  the  act  of  congress, 
the  medical  advice  of  the  sick  seaman,  is  not  chai^eable  to  the 
ship. 

Even  under  this  modification  of  the  general  maritime  law, 
it  cannot  be  denied  that  sailors  are  highly  favoured,  and  have 
advantages  and  privileges  which  belong  to  no  other  men  who 
l^wur  lor  stipulated  wages.  Other  bbourers  in  agriculture, 
in  trades,  in  mechanical  arts,  are  not  only  obliged,  in  case  of 
sickneaa,  accident,  or  other  disability  to  maintain  themselves 
and  pay  all  the  ezpenKi  of  nursing,  medicine,  and  medical  al- 
tendance,  but  their  wages,  their  only  source  of  revenue,  the 
only  means  by  which  they  can  provide  for  such  expenditures, 
are  stopped.  The  sailor,  on  the  contrary,  is  still  roainlained 
by  the  ^lip,  nursed  at  her  expense,  and  furnished  with  neces- 
sary medicines,  and  his  wages  run  on  although  he  may  not  do 
a  atroke  of  work  for  the  whole  voyage.  It  is  true  the  seaman 
may  lose  his  wages,  however  hardly  earned,  by  casualtiea,  to 
which  the  labourers  on  land  are  not  exposed;  but,  in  time  of 
peace,  they  ara  of  rare  oceurrenee,  and  are  scarcely  considered 
in  the  contract  When  they  are  more  conaiderable,  they  have 
1  proportionable  influence  on  the  rate  of  wages. 

DsciBB.  That  the  libellant,  Foanro  Holuxs,  recover 
and  have  paid  to  him  the  sum  of  nineteen  dollars  and  twenty- 
five  cents,  with  cotta. 
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Swttm  Btttrfct  of  SnuunUMnrt^ 
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MAmiHS  T.  WiGKHAM 

William  P.  Blight^  ownbe  or  the  ship  Eliza. 

1.  Tbe  eoart  will  be  ytfj  rdnctant  to  fet  rid,  by  any  eqnitelile  or  eonreDieot 
eooatmetaan,  of  the  aneqoivocal  prarwioiw  of  tbe  eet  of  SOUi  Joly.  179Q,  whksh 
oblife  a  ouater  who  carriee  oqI  a  eeamaiif  without  first  making  a  written  oon- 
tract,  to  pay  him  the  hi|rheet  wages  of  the  port  at  which  he  shipped. 

9.  Where  shipping  articles  have  been  signed  by  a  seaman  and  delivered  to  the 
mailer,  and  the  amoant  of  wages  is  omitted  bj  mistake  or  aoddent,  witfaoat 
ftand,  it  is  eompelent  to  either  party  to  show,  by  parol  testtmoBy,  what  tfaa 
oontraet  wis  in  relation  to  wages. 

rFHB  libel  in  this  case,  which  was  filed  on  the  d8th  April, 
1834,  set  forth  that  the  libellant  signed  an  agreement  on  the 
5th  December,  1832,  to  perform  a  voyage  in  the  ship  Eliza, 
from  Philadelphia  to  Canton  and  back.  The  libellant  does  not 
allege  that  any  rate  of  wages  was  stated  in  the  agreement,  but 
declares  that  he  faithfully  performed  his  duty  during  the  voy- 
age, and  that  by  reason  of  his  services  the  sum  of  one  hundred 
and  twenty-eight  dollars  and  sixty-six  cents  is  due. 

The  respondent,  in  Iiis  answer,  admits  the  signing  of  the  ship- 
ping articles  and  the  performance  of  the  services,  but  alleges 
that  the  libellant  was  received  on  board  the  vessel  before  her 
departure  at  his  own  request,  for  the  purpose  of  acquiring  a 
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knowledge  of  seanianship,  and  that  he  agreed  to  perform  the 
voyage  without  wages,  and  signed  the  articles  accordingly. 

On  the  8th  May,  the  case  came  on  to  be  heard  before  Judge 
HopiLiNSOBT.  It  was  argued  by  Baoosb  for  the  libellant,  and 
Duvu^v  for  the  respondent  It  appeared  that  the  shipping  arti- 
cles, which  were  produced  by  the  respondent,  had  been  regularly 
signed  by  the  libellant,  but  that  no  amount  of  wages  was  stated; 
thereupon  the  counsel  for  the  libellant  offered  to  give  parol 
evidence  of  the  rate  of  wages  at  which  he  shipped.  To  this 
evidence  the  counsel  for  the  respondent  objected. 

On  the  9th  May,  Judge  Hopkikson  delivered  the  following 
opinion: 

This  is  a  libel  for  wages  for  services  as  a  seaman  on  board 
the  ship  Eliza,  on  a  voyage  from  Philadelphia  to  Canton,  and 
back  to  Philadelphia.  The  libellant  signed  the  shipping  ar- 
ticles, but  no  rate  of  wages  was  carried  out  or  inserted  in  the 
column  prepared  for  that  purpose,  nor  in  any  other  part  of  the 
articles.  The  libellant  offers  to  prove,  by  parol  evidence,  the 
rate  of  wages  for  which  he  shipped,  and  the  proof  is  objected  to 
by  the  respondent. 

The  questions  now  to  be  decided  are  on  this  objection. 

1.  Does  this  omission  or  imperfection  in  the  articles  so  de- 
stroy their  whole  effect,  that  there  is  no  agreement  in  writing 
made  between  the  seaman  and  the  master  of  the  vessel? 

3.  Is  it  an  agreement  in  writing  to  render  the  services  with- 
out wages? 

3.  Is  the  omission  to  be  considered  a  fraud  or  mistake  which 
may  now  be  supplied  by  parol  evidence? 

In  the  first  case,  that  is,  of  a  seaman  taken  and  carried  out 
without  a  contract  in  writing  being  first  made  and  signed  by 
the  seaman,  it  is  declared  by  the  act  of  congress,  that  the  master 
shall  pay  to  such  seaman,  the  highest  price  of  wages,  which 
shall  have  been  given  at  the  port  or  place  where  such  seaman 
shall  have  been  shipped,  for  a  similar  voyage,  within  three 
months  next  before  Uie  time  of  such  shipping:  and  a  penalty  is 
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also  inflicted  on  the  master,  and  the  seaman  is  declared  not  to 
be  bound  by  the  regulations,  nor  subject  to  the  penalties  or 
forfeiture  specified  in  the  act 

The  construction  or  intent  of  this  enactment  is  thrown  into 
some  uncertainty,  by  a  difference  of  opinion  between  two 
learned  and  experienced  admiralty  judges.  In  the  case  of 
Jameson  v.  The  Regulus,  (1  Peters  Ad.  Dec  213)  Judge  Pe- 
ters said  that  he  has  been  of  opinion,  that  the  agreement  of  the 
parties,  though  Terbal,  supersedes  the  proTision  of  the  law, 
that  an  unartided  seaman  shall  be  paid  the  highest  wages.  Of 
course,  he  construes  the  act  to  mean,  that  such  wages  shall  be 
paid  only  where  therehas  been  no  agreement  whatever  between 
the  seaman  and  the  master,  and  does  not  extend  it  to  the  case 
where  the  agreement  has  not  been  made  in  writing:  that  is,  he 
thinks  that  where  there  has  been  an  agreement  for  the  rate  of 
wages,  it  may  be  proved  and  shall  be  received  as  the  contract  of 
the  parties,  and  govern  the  case,  although  not  made  in  writing. 
Judge  Story  (Abbot's  Ship.  433)  does  not  seem  to  be  satis- 
fied with  this  opinion,  although  he  does  not  expressly  repudiate 
it,  nor  was  he  called  upon  to  do  so.  He  says,  no  case  is  refer- 
red to,  where  such  a  decision  has  been  made,  and  that  it  requires 
very  grave  consideration,  how  far  such  a  verbal  agreement 
should  be  admitted  to  supersede  the  positive  directions  of  the 
statute  as  to  the  highest  wages. 

I  shall  leave  this  question  as  it  stands,  between  these  learned 
judges,  until  a  case  shall  occur  in  which  it  will  be  required  of 
me  to  decide  it;  only  intimating,  as  I  have  done  on  other  oc- 
casions, my  strong  reluctance  to  get  rid  of  the  plain  and  un- 
equivocal language  of  the  statute,  by  equitable  or  convenient 
constructive  limitations  or  modifications.  But  1  cannot  say,  in 
this  case,  that  the  contract  is  absolutely  not  in  writing.  The 
articles  are  signed  by  the  seaman,  and  delivered  to  the  master. 
The  difficulty  is,  to  say  what  it  is  in  respect  to  the  wages.  It 
is  a  clear  and  written  contract  on  every  other  subject  It  is  an 
imperfect  written  contract 

2.  Can  we  consider  this  omission  to  state  the  rate  of  wages, 
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this  blank  not  filled  in  the  articles,  as  an  affirmative  contract 
that  the  libellant  agreed  to  serve  without  wages?  This  is  the 
defence  taken  in  the  respondent's  answer,  and  not  that  there 
was  no  written  agreement  It  is  true,  that  such  agreements 
are  sometimes  made  by  novices,  who  are  desirous  of  obtaining 
instruction  and  experience  in  the  buriness  and  duties  of  a  sea* 
man ;  and  when  it  so  appears  in  the  contract,  when  such  intention 
is  declared,  there  is  nothing  unreasonable  in  it,  to  bring  it  into 
question.  But  I  cannot  infer  it  from  a  mere  omission,  and  that 
by  the  master  himself,  or  the  mate,  whose  duty  it  was  to  make 
the  contract  complete,  and  to  state,  that  the  services  were  to 
be  given  without  wages,  if  such  were  the  fact  I  cannot  make 
an  affirmative  contract  out  of  a  negative  circumstance,  which 
admits  of  another  explanation  or  interpretation.  The  seaman 
was  called  upon  merely  to  sign  his  name  to  the  articles;  he  did 
so.  All  the  rest  it  was  the  duty  of  the  master  to  do  in  the 
manner  prescribed  by  the  act  of  congress;  and,  if  there  was  a 
contract  for  wages,  he  shall  not  escape  from  it,  and  have  the 
services  of  the  seaman  without  compensation,  by  omitting  or 
neglecting  to  put  that  contract  in  writing. 

3.  The  last  view  of  the  case  is,  was  the  omission  a  fraud  or 
mistake,  and  if  so,  may  it  not  be  supplied  or  rectified  by  parol 
evidence?  Is  it  not  an  ambiguity,  which  may  be  explained? 
In  Pennsylvania  (Dinkle  v.  Marshall,  3  Binney  587)  declara- 
tions of  a  grantor,  even  in  the  case  of  a  deed  (and  this  is  not  an 
instnimentoi  that  legal  solemnity, but  a  personal  contract,)  at  and 
immediately  before  the  sealing  and  delivery,  are  admitted  to 
show  the  intention  of  the  parties,  so  far  in  contradiction  of  the 
deed,  as  to  prove  that  the  grantor  did  not  intend  to  convey, 
what  might  be  included  in  the  description  of  the  deed.  Evidence 
may  also  be  given  to  prove  what  passed  before  and  at  the  time 
of  the  execution  of  the  deed,  if  the  party  offering  the  evidence 
alleges  fraud  or  mistake  in  the  transaction.  In  the  case  of  Abbot 
V.  Massey  (3  Vesey,  148)  a  bequest  was  made  to  Mrs.  G.,  and 
the  chancellor  referred  it  to  the  master  to  receive  evidence  to 
show  who  was  intended  by  the  initial.     So  where  the  surname 
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was  given  in  a  will,  but  not  the  Christian  name,  the  party 
claiming  a  legacy  was  allowed  to  produce  parol  proof,  (Price 
▼.  Page,  4  Vesey  680,)  and,  where  in  an  agreement  to  deliver 
goods,  there  is  a  blank  for  the  quantity,  parol  evidence  may  be 
admitted  to  show  the  quantity.  It  could  not  be  evidence  to  con- 
tradict any  part  of  the  written  agreement,  but  merely  to  supply 
an  omisssion.     Phillips  Ev.  475. 

I  consider  the  omission  to  put  the  rate  of  wages  into  this 
contract,  or  to  state  expressly  that  the  libellant  was  to  serve 
without  wages  as  an  omission,  a  mistake  on  the  part  of  the 
master  himself,  and  without  any  £iult  on  the  part  of  the  seaman, 
and  that  it  is  now  competent  for  either  party  to  show  what  the 
contract  was  in  relation  to  wages,  to  supply  the  omission  in  the 
written  agreement  arising  from  this  mistake.  I  am  entirely 
satisfied  that  no  fraud  was  intended  by  it 

Judge  HopKiBTsoN  admitted  the  evidence. 

Decbu.  That  the  libellant,  Maexmb  T.  Wickham,  recover 
and  have  paid  to  him  the  sum  of  sixty  dollars,  with  costs. 


DISTRICT  COURT  OF  THE  UNITED  STATES. 


Swtenc  WfxMtt  ot  Wt^xffmVmntti. 
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Wiij,iAM  Pattok  ahb  Samusl  D.  Dicksok 

tf. 
Thx  Schoonee  Raedolph. 


1.  a  cue  of  neoeMitj  tlone  anthorim  t  mwter  to  pledge  hie  reMel  Ij  gWinf 

a  bottomry  bond. 
9.  The  muter  cannot  pledge  a  tcsmI  by  giring  a  bottomry  bond  ftr  noney 

borrowed  for  repairs,  when  the  owners  of  the  yeeeel  are  present  at  the  phca 

where  the  repairs  are  made,  or  whenhehas  finds  oftheownersiiriiiehhahaa 

not  used,  Ibr  the  purpose. 

3.  One  part  owner  cannot  take  from  the  master  a  bottomry  bond  on  the  share  of 
another  part  owner,  for  repairs  done  to  the  Tessel. 

4.  It  seems  to  be  the  better  opinion,  that  one  part  owner  of  a  Tessel  has  not  a 
lien  on  the  share  of  another  part  oiwner,  for  a  balance  which  may  be  doe  to 


jThis  case  was  argued  by  J.  R.  Inoeesou.  for  the  libellants^ 
and  C.  OupiE  for  the  respondents. 

On  the  SSd  July,  1834,  Judge  Hc^xinsoh  delivered  the  fol- 
lowing opinion: 

There  seems  to  be  no  question  about  the  material  facts  of 
this  case.  The  vessel  sailed  from  Philadelphia,  bound  to 
Charleston;  the  respondents,  Sloan  and  Morris,  being  the 
owners  of  one-fourth  part  of  her.  At  Charleston  certain 
repairs  were  required,  and  were  made  and  paid  for  by  mo- 
neys advanced  by  the  libellants,  Patton  and  Dickson,  to 
58 
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whoi|i  the  captain  gave  a  bottomry  bond,  on  the  one-fourth 
part  of  the  schooner  belonging  to  Sloan  and  Morris,  to  secure 
the  repayment  of  their  advances.  The  libeliants  were  then  in 
Charlestoni  and  part  owners  of  the  vessel,  the  captain  himself 
being  the  other  part  owner.  Various  grounds  of  defence 
against  this  bond  have  been  taken  and  insisted  upon  on  the 
part  of  the  respondents.  In  the  first  place,  it  appears  that,  pri- 
or to  the  execution  of  the  bond,  Sloan  and  Morris  had  made 
an  assignment  of  their  share  and  interest  in  this  schooner  to 
assignees  for  the  benefit  of  their  general  creditors,  and  that 
this  assignment  was  known  to  captain  Doyle,  as  well  as  to  the 
libellantj},  the  obligees  in  the  bond,  before  the  execution  of  the 
bond;  but  the  assignment  was  subsequent  to  the  making  of  the 
repairs  for  which  the  money  was  advanced.  I  pass  by  the 
question,  whether  the  assignment  or  the  bond  should  be  prefer- 
red in  such  a  case. 

A  second  question  has  been  raised.  Can  a  part  owner  take  a 
bottomry  bond  on  the  share  of  another  owner,  for  repairs  done 
to  the  vessel?  It  is  to  be  recollected  that  the  bond  and  pledge 
or  hypothecation  of  the  vessel  are  given  by  the  captain,  to  raise 
money,  by  borrowing,  for  the  outfit  of  the  vessel,  in  order  that 
she  may  prosecute  her  voyage.  It  is  an  extraordinary  power 
over  the  property  of  another,  and  strictly  confined  to  the  cases 
of  necessity  which  authorise  it  But  of  whom,  in  this  case,  did 
the  captain  borrow  the  monej'  he  wanted?  Of  the  very  persons 
who  were  themselves  personally  responsible  for  the  whole  debt 
He  borrowed  money  from  Patton  and  Dickson  to  pay  the  debts 
of  Patton  and  Dickson.  This  is,  at  least,  a  novelty.  It  is  difficult 
to  reject  the  suggestion,  that  it  was  a  device  got  up  by  the  cap- 
tain and  the  libeliants,  after  they  heard  of  the  failure  and  assign- 
ment of  their  co-partners,  Sloan  and  Morris,  to  appropriate 
to  themselves  their  share  of  the  schooner,  in  order  to  indem- 
nify them  for  the  share  of  Sloan  and  Morris,  in  the  advances 
made  for  the  repairs  at  Charleston.  They,  therefore,  became 
lenders  to  the  captain  to  pay  their  own  debts,  contracted  for 
the  repairs  of  their  own  vessel. 
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Two  objections  to  the  bond,  as  an  hypothecation  of  the 
schooner,  remain;  either  of  which,  in  my  opinion,  is  sufficient 
to  destroy  its  validity. 

The  first  objection  is,  that,  at  the  time  the  money  was  bor« 
rowed,  if  it  can  be  so  considered,  and  the  bond  given,  two  of 
the  owners,  besides  the  captain  himself,  were  actually  in  Charles- 
ton, where  the  repairs  were  made  and  the  debts  contracted;  in 
fact,  the  owners  of  three-fourths  of  the  schooner  were  present 
Can  the  captain  of  a  vessel  pledge  her  for  money  borrowed  for 
her  repairs  in  such  a  case?  If  the  captain,  instead  of  getting 
this  money  from  his  owners,  or  of  applying  to  them  for  funds, 
had  borrowed  it  from  strangers,  in  their  presence,  and  pledged 
their  vessel  for  its  repayment,  would  they  have  deemed  it  a 
valid  act;  would  they  have  submitted  to  such  an  exercise  of 
power  over  their  property?  His  power  is  not  altered  or  en- 
larged because  he  resorted  to  them  for  the  money,  pledging  to 
them  the  interest  of  an  absent  owner.  In  the  presence  of  the 
owner  of  a  vessel,  on  whose  personal  credit  it  is  presumed  the 
money  necessary  for  the  prosecution  of  a  voyage  may  be  ob- 
tained, the  case  of  necessity  does  not  exist  which  alone  author- 
ises a  captain  to  assume  a  power,  not  belonging  to  his  ordinary 
duties  or  authority,  to  pledge  his  vessel.  I  consider,  then,  the 
residence  or  presence  of  some  of  the  owners  of  this  schooner, 
at  the  place  where  the  repairs  were  made,  and  the  money  taken 
up,  as  sufficient  to  destroy  the  validity  of  this  bond,  as  an  in- 
strument without  authority. 

The  other  objection  is  equally  fatal  to  it,  and  on  the  same 
general  ground,  that  is,  the  absence  of  that  necessity,  which 
alone  confers  the  power  on  the  captain  to  execute  such  a  bond. 
Sloan  and  Morris,  whose  share  in  the  schooner  is  hypothecated, 
sent  out  in  her,  as  their  own  separate  property,  seventy-nine 
barrels  of  flour,  which  was  sold  at  Charleston  by  the  captain  tor 
five  dollars  and  seventy-five  cents  per  barrel  He  got  a  note 
from  the  purchaser,  which  he  had  discounted  on  the  12th  Feb- 
ruary,  and  received  thereon  four  hundred  and  twelve  dollars ; 
mare  than  the  share  of  Sloan  and  Morris  of  the  advances  made 
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for  repairs;  more  than  the  sum  for  which  their  part  of  the 
•choonw  was  hypothecated.  The  bond  is  dated  od  the  15th  of 
March,  1834,  a  little  more  than  a  month  after  these  fiinds  came 
into  the  captain's  hands,  and  after  the  repairs  had  been  made; 
so  that  after  these  debts  for  repairs  were  contracted,  tbe  captun 
actually  had  in  his  hands  money  enough  to  pay  for  them,  or  at 
least  for  the  portion  chargeable  to  the  respondents.  Why  did 
he  not  so  apply  it?  He  says  he  disposed  of  these  funds  in  the 
purchase  of  their  paper,  which  was  then  good,  but  admits  that 
he  had  no  instructions  from  Sloan  and  Morris  to  apply  them  in 
this  way.  Can  the  master  of  a  vessel  dispose  of  his  owner's 
funds,  at  his  own  pleasure,  and  thus  create  a  necessity  which  is 
to  give  him  an  authority  to  hypothecate  their  vessel?  I  appre- 
hend not  We  are  here  again  compelled  to  see  that  the  exe* 
eution  of  this  bond  did  not  arise  out  of  any  necessity  to  procure 
money  to  pay  for  the  repairs  of  the  vessel,  and  get  her  out  ot 
the  hands  of  those  who  had  burnished  the  materials  and  done 
the  work  of  her  repairs;  but  it  was  an  expedient  to  secure  to  the 
owners  at  Charleston,  who  had  paid  for  the  whole,  a  reimburse- 
ment of  the  one-fourth  part  chargeable  to  Sloan  and  Morris,  and 
to  get  it  from  their  general  creditors,  to  whom  an  assignment 
had  been  made  of  their  interest  in  this  schooner.  1  do  not  say 
there  was  any  thing  unfair  in  making  the  experiment,  but  1 
think  the  law  will  not  sanction  it 

It  has  been  suggested  by  the  counsel  of  the  libellants,  that  a 
joint  owner  has  a  lien  on  the  share  of  his  co-owner  of  a  vessel 
for  a  balance  which  may  be  due  to  him.  Opinions  on  this  point 
have  differed,  and  it  appears  to  me  that  the  better  opinion  is 
against  this  doctrine.  I  should  be  disposed  to  follow  the  opi- 
nion of  Lord  Eldon  in  the  case  of  Young  ex  parte,  {2  Yes.  & 
Bea.  942,)  as  Chancellor  Kent  did  on  this  question  in  the  case 
of  Mumford  v.  NicoU,  (4  Johnson  Ch.  R.  582,)  although  a  ma- 
jority of  the  judges  in  the  New  York  Court  of  Appeals  seemed 
inclined  to  support  the  opinion  of  Lord  Hardwicke,  in  the  case 
of  Doddington  v.  Hallet,  (1  Vezey,  497,)  which  was  in  favour  of 
the  lien.    If,  however,  such  a  lien  were  admitted  to  exist,  can 
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it  be  enforced  by  a  libel  in  the  admiralty?  Or  when  a  libel  has 
been  filed,  setting  forth  a  claim  founded  on  a  bottomry  bond, 
and  on  that  only,  can  the  libellants,  finding  themselves  unable 
to  sustain  that  claim,  withdraw  it,  or  have  it  dismissed,  and 
then  substitute,  in  its  place,  another  claim  altogether  different, 
and  of  which  the  court,  originally,  could  have  taken  no  cogni- 
zance? It  is  wholly  unlike  the  case  in  which  chancery,  having 
jurisdiction  of  the  principal  matter,  will  take  it  over  collateral 
subjects,  although  they  would  not,  by  themselves,  have  been 
liable  to  it 

DscBSX.  That  the  libel  be  dismissed,  with  costs. 


JoHH  Edwaeds,  Michael  Keating  and  John  Powell 
William  E.  Shebman,  mastee  or  the  Bbio  Eliza. 


1.  Where  articles  beloDging  to  the  cargo  are  embezzled  by  the  ihiud  or  negli- 
gence of  a  leainan,  he  ia  chargeable  for  the  value,  and  the  amoont  may  be 
dedoeted  from  hie  wagea. 

9.  Where  articles  belonging  to  the  cargo  are  embenled,  an  innocent  seaman  is 
not  chargeable  lor  the  loss  occasioned  by  the  fraud  or  negligence  of  othens  nor 
is  he  to  contribute  any  portion  from  his  wages  to  make  it  good. 


HThe  libellants  claimed  wages  as  mariners  on  board  the  brig 
Eliza,  on  a  voyage  from  the  port  of  Philadelphia  to  Vera  Cruz, 
and  thence  back  to  Philadelphia,  commencing  on  the  9th  day 
of  January,  and  ending  on  the  16th  of  April  of  the  same  year, 
at  nineteen  dollars  per  month. 

The  answer  admits  that  the  libellants  shipped  for  the  voyage 
as  set  forth  in  their  libel,  and  that  they  performed  it,  but  alleges 
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that  the  brig  was  loaded  at  Vera  Cruz  on  or  about  the  23d  of 
March,  and  that,  among  other  things,  there  were  shipped  on 
board  of  her  three  bags  containing  three  thousand  two  hun- 
dred hard  silver  dollars,  nnarked  W.  L.;  one  containing  one 
thousand  dollars,  marked  J.  C;  and  one  containing  five  hundred, 
marked  G.  II.;  all  of  which  were  stowed  in  the  run  und^  the 
cabin  floor.  On  the  arrival  of  the  brig  at  Philadelphia,  a 
part  of  the  specie  was  missing  from  each  bag,  which  the  re- 
spondent firmly  believes  and  avers  was  embezzled  by  some  of 
the  crew.  The  amount  embezzled  was  one  hundred  and  three 
dollars  out  of  one  bag,  and  sixty-four  dollars  out  of  each  of  the 
others,  which  the  respondent  claims  to  be  deducted  from  the 
wages  of  the  o£Bcers  and  crew  in  due  proportions.  The  libel- 
lants  reply  that  they  are  not  informed  whether  the  number  of 
bags,  containing  the  amount  of  money  mentioned,  were  put  on 
board  or  not;  nor  whether  any  part  thereof  was  missing,  on  the 
arrival  of  the  vessel  at  Philadelphia;  but  they  deny  that  any 
part  or  portion  of  it  was  embezzled  by  them,  or  by  any  of  the 
crew,  to  their  knowledge;  or  that  any  part  thereof  waa  lost 
through  their  fault,  negligence  or  misconduct 

The  case  was  argued  by  Raj^dall,  for  the  libellants,  and 
J.  R.  Inoersoll,  for  the  respondent. 

J.  R.  Inoebsoll,  for  the  respondent. 

It  is  suiOScient  if  the  crime  is  traced  to  the  crew,  although 
not  fixed  on  any  individually.  Spurr  v.  Pearson,  1  Mason, 
115. 

This  depredation  must  have  been  made  before  the  vessel 
sailed;  no  access  by  the  crew  could  have  been  had  after- 
wards. The  mate  of  the  vessel  has  testified,  that  he  took  the 
money  on  board  at  Vera  Cruz,  between  the  18th  and  25th  of 
March.  There  were  two  bars  of  bullion,  and  twenty-four  bags 
of  specie,  which  came  on  board  at  difierent  times;  twenty-three 
of  these  bags  were  sewed  with  twine,  and  one  tied  with  a 
string,  which  belonged  to  one  of  the  passengers.  Some  of  the 
money  the  captain  brought  on  board  himself;  he  thinkfl  five  or 
six  bags.    It  was  all  put  in  the  run.   The  witness  brought  some 
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of  the  bags  on  board,  thought  aome  of  them  were  loosely 
woven,  could  see  the  money  through  them.  The  scuttle  was 
put  down,  a  bar  was  put  over  the  staple,  and  a  lock  put  through 
it  The  lock  was  not  locked,  being  broken.  The  run 
had  not  a  solid  bulk  head.  Water  casks  and  boards  formed 
the  bulk  head.  The  steerage  hatch  was  not  secured.  Wit- 
ness brought  all  the  bags  on  board,  except  the  five  or  six 
brought  by  the  captain.  The  witness  had  two  men  with  him 
when  he  went  for  stores,  and  brought  one  bag  every  time  he 
went.  The  bags  were  made  of  grass,  two  or  three  of  them  of 
duck.  The  money  might  have  been  forced  through  the  grass 
bags.  One  of  the  bags  burst  while  he  was  taking  it  in,  none  could 
have  been  spilt  in  the  run.  There  were  eleven  passengers.  The 
run  was  opened  several  times  during  the  passage.  There  were 
stores  in  the  run.  The  sailors  could  have  no  access  to  the  run 
from  tlie  steerage.  The  bags  when  taken  out  here,  appeared 
to  be  in  the  same  condition  as  when  put  in.  They  were  de- 
livered here  to  the  clerk  of  Mr.  Stevenson  the  owner.  When 
the  witness  went  several  times  to  the  run,  he  observed  nothing 
changed,  as  to  the  lock.  He  had  not  seen  the  crew  with  any 
unusual  amount  of  money;  he  lent  them  some  at  Vera  Cruz« 
The  steward  had  constant  access  to  the  run.  None  of  the  men 
were  sent  there.  The  steward  had  a  good  deal  of  money  in 
his  possession. 

The  clerk  of  Mr.  Stevenson  has  proved  the  deficiency  of 
money  in  the  bags  as  stated.  He  said  there  were  four  bags 
loosely  woven,  that  he  took  out  several  dollars  through  the 
bags.    There  was  no  appearance  of  violence  about  them. 

Randall,  for  the  libellants. 

On  the  facts  proved  by  the  respondent  there  is  no  ground 
for  charging  the  crew  with  the  loss  of  this  money.  Abbott's 
Ship.  472.  Mariners  v.  The  Kensington,  1  Peters  Ad.  Dec 
239.  341.  Spurr  v.  Pearson,  1  Mason,  104.  Lewis  v.  Davis, 
3  Johnson,  17.     Tnompson  v.  Collins,  4  Bos.  &  Pul.  347. 

J.  R.  Ingsrsoll,  for  the  respondent,  in  reply. 

From  the  mode  of  life  and  associations  of  flailors,  a  crime 
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can  hardly  be  done  by  any  one  of  them,  without  being  known 
to  the  others.  It  is  their  duty  to  guard  their  owners  against 
such  losses  and  to  inform  them  of  them.  It  is  apparent  from 
the  testimony,  that  the  money  was  taken  before  the  vessel 
sailed,  and  at  that  time  there  was  nobody  on  board  but  the 
crew. 

On  the  29th  May,  Judge  Hopkinson  delivered  the  follow- 
ing opinion: 

The  law  of.  this  district  upon  the  subject  of  a  loss  of  a  part 
of  the  cargo  or  other  articles  from  the  ship,  I  have  thought 
exceedingly  severe,  and  indeed  unjust  to  the  crew.     It  is,  as 
far  as  I  know,  peculiar  to  this  district,  and  goes  far  beyond  the 
doctrine  of  the  courts  of  England,  and  exceeds  that  of  other 
districts  of  the  United  States.     It  seems  to  me  to  impose  a 
liability  on  a  sailor,  not  warranted  by  his  contract,  which  as- 
suredly binds  him  to  a  Cedthful  performance  of  his  own  duty, 
but  does  not  make  him  the  surety  for  all  and  each  of  a  crew, 
who  are  perhaps  absolute   strangers  to  him,   and    who  are 
brought  on  board  the  vessel  without  his  act,  acquiescenee  or 
knowledge.     It  is  converting  a  ship's  company  into  a  novel 
kind  of  partnership,  in  which  each  one  is  made  answerable^ 
nolens  volens,  for  the  acts  and  crimes  of  any  and  all  the  rest, 
and  this  without  his  having  any  choice  or  agency  in  the  selec^ 
tion  of  his  companions.     This  dangerous  responsibility  for 
the  honesty  of  every  man  on  board  is  imposed  upon  him,  it  is 
said,  for  reasons  of  policy.     If  it  be  so,  it  should  be  so  declared 
in  his  contract ;  it  should  be  made  a  part  of  it,  and  he  should 
distinctly  understand  that  he  is  not  only  to  be  answerable  for 
his  own  honesty  and  the  full  and  faithful  discharge  of  his  duty, 
but  to  make  good  the  losses,  which  may  happen  on  board  the 
vessel  by  the  fraud  or  negligence  of  others;  nay  that  the  bur- 
den of  proof  is  thrown  upon  him,  to  show  that  the  embezzle- 
ment was  committed  by  persons  not  of  the  crew.     If  neither 
he  nor  any  body  else  knows  how  the  loss  happened,  nor,  if  by 
embezzlement,  by  whom  the  fraud  was  committed,  he  is  to 
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stand  answerable  for  it,  to  whatever  sum  his  proportion  may 
amount  Such  is  the  law  as  laid  down  in  the  case  of  the 
Kensington,  (1  Peters  Ad.  Dec.  239,  240.) 

The  reason  is  not  that  any  such  undertaking  is  found  in  the 
contract  of  the  seaman,  but  in  the  policy  of  the  law.  The 
same  policy  would  apply  to  a  number  of  persons  employed  in 
an  extensive  manufactory;  where  there  are  the  same  opportu- 
nities to  pilfer,  the  same  inducements  to  fraudulent  combina- 
tions, and  the  same  reason,  if  there  be  any,  to  presume  that 
they  are  acquainted  with  each  other's  doings.  If  a  sailor  i» 
thus  to  be  made  the  insurer  for  all  the  property  on  board 
against  embezzlement ;  and,  more  than  this,  if  he  takes  upon 
himself,  to  prove  how  and  by  whom  the  loss  was  occasioned, 
before  he  can  throw  the  burden  from  himself,  he  ought  to  have 
an  adequate  premium,  an  addition  to  his  wages  for  this  extra- 
ordinary risk.  His  wages  pay  him  only  for  his  labour  and 
services. 

In  the  case  of  the  Kensington,  the  amount  of  wages  was  not 
disputed,  but  the  seamen  were  charged  with  a  sum,  for  a  loss 
to  the  ship,  in  consequence  of  the  embezzlement  of  part  of  a  box 
of  cambrics  and  lawns.  It  appeared,  from  circumstances,  that 
the  embezzlement  took  place  at  the  time  of  lading  the  ship  at 
laverpool,  tliough  it  was  not  discovered  until  she  was  unlading 
at  Philadelphia.  Several  persons,  not  of  the  crew,  were  hired 
to  assist  in  stowing  the  vessel  at  Liverpool;  these  had  the  part 
of  the  cargo  assigned  to  them  to  stow,  of  which  the  plundered 
box  composed  an  article ;  but  the  mate  and  some  of  the  crew 
were  always  with  them,  and  the  box  was  in  a  situation  to  admit 
the  access  of  the  crew,  as  well  those  who  assisted  the  labour- 
ers, as  any  others  of  the  seamen.  The  box  was  much  injured 
and  broken  open  with  a  crow  bar  or  some  such  instrument,  pro- 
bably used  at  the  time  of  storage.  In  that  case  the  crew  were 
ordered  to  make  good  the  loss  by  a  general  contribution.  The 
learned  judge,  in  making  this  decree,  says,  <<  If  it  could  be 
proved,  that  the  labourers  committed  the  embezzlement,  with- 
out the  participation,  connivance,  or  knowledge  of  the  mariners, 
59 
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the  latter  would  not  be  bound  to  contribute.''  And  this  proof 
is  to  be  made  by  the  mariners,  whose  answer  and  defence  de- 
nies all  such  participation,  connivance,  and  knowledge,  which, 
io  the  ordinary  course  of  legal  prooeedngs,  would  throw  the 
proof  back  upon  those  who  would  charge  them  with  it  Tlie 
mariners  are  to  prove  that  they  did  not  participate ;  that  they 
did  not  know  or  connive  at  the  fraud ;  and  more  than  this,  they 
must  prove  who  were  the  offenders;  **  if  it  could  be  proved 
that  the  labourers  committed  the  embezzlement ;''  and  further, 
that  it  was  without  their  participation.  It  is  true,  the  judge 
agrees  that  if  it  were  proved  to  have  been  done  by  the 
labourers,  he  would  not  consider  the  mariners  liable  for  th^n 
as  part  of  the  crew.  The  judge  then  distinctly  states,  ^  that 
there  is  no  doubt  but  that  the  seamen  are  answerable  for  em- 
bezdement,  unless  they  can  clearly  show,  either  by  positiva 
evidence,  or  strong  circumstances,  that  it  was  committed  fay 
persons  not  of  the  crew.  It  is,''  he  adds,  <*  impossible  tat 
me  to  say  who  committed  the  act  in  question,  in  this  ease;  it 
may  have  been  either  a  separate  or  a  joint  act;  it  may  have 
been  perpetrated  by  the  labour»*s  alone,  or  in  company  with 
some  of  the  crew;  but  under  the  uncertainty,  I  think  the  law 
throws  the  burden  of  proof  on  the  mariners." 

To  the  law,  as  thus  laid  down,  I  cannot  assent  It  does  not,  in 
my  opinion,  conform  to  the  general  principles  of  jurisprudence; 
of  right  and  wrong  between  man  and  man;  nor  to  theadjudica* 
tions  of  other  courts  on  the  subject  No  case  is  cited  by  the 
learned  judge,  or  by  the  counsel  of  the  respondent,  to  support 
this  doctrine.  The  law  of  the  English  courts  is  thus  given,  in 
judge  Story's  last  edition  of  Abbott  on  Shipping,  (p.  472.)  <*  If 
the  cargo  be  embezzled,  or  injured  by  the  iraud  or  negligence 
of  the  seamen,  so  that  the  merchant  has  a  right  to  claim  a  satis* 
faction  from  the  master  and  own^ns,  they  may,  by  the  custom 
of  merchants,  deduct  the  value  thereof  from  the  wages  of  the 
seamen,  by  whose  misconduct  the  injury  has  taken  place." 
Alluding  then  to  the  proviso  introduced  into  the  agreement 
made  with  the  seamen,  which,  he  says,  is  calculated  to  enfi»rce 
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the  rule  he  has  mentioned  in  the  case  of  embezzlementi  either 
ef  the  cargo  or  the  ship's  stores,  he  adds,  **  this  proviso,  how- 
ever, is  to  be  construed  individually,  as  afiecting  only  the  par- 
ticubr  persons  guilty  of  the  embezzlement,  and  not  the  whole 
crew.  Nor,  as  it  seems,  is  any  innocent  person  liable  to  con- 
tribute a  portion  of  his  wages,  to  make  good  the  loss  occasioned 
by  the  misconduct  of  others.  V 

This  appears  to  me  to  be  the  real  justice  of  the  case,  adminis- 
tered to  seamen,  as  it  is  administered  to  others.  In  the  first 
place,  before  the  master  and  owner  can  throw  upon  the  mari- 
ners the  responsibility  which  the  law  throws  upon  them,  the 
embezzlement  or  loss  must  be  by  the  fraud  or  negligence  of  the 
seamen;  and,  of  course,  is  a  fact  to  be  proved  either  by  direct, 
or  satisfactory  circumstantial  evidence.  This  being  done,  the 
deduction  is  to  be  made  ^  from  the  wages  of  the  seamen  by 
whose  misconduct  the  injury  has  taken  place,"  which  is  another 
fact  to  be  proved  by  the  master  or  owner;  <'  but  no  innocent 
person  is  to  make  good  the  loss  occasioned  by  the  misconduct 
pf  others." 

The  learned  editor  of  the  American  edition  of  this  work, 
in  a  note  appended  to  the  paragraph  quoted,  says;  *^  This  may 
be  justly  stated  as  the  generally  received  law  in  the  courts  of 
America.  Some  cases  have  been  decided,  in  which  all  the 
seamen  have  been  held  liable  to  contribution  for  embezzlement, 
where  there  is  no  reason  to  impute  to  them  any  participation 
in  the  act  of  plunder."  He  then  refers  to  the  case  of  the 
Pair  American  (I  Peters,  Ad.  Dec  248)  in  which  judge  Peters 
ruled,  that  **  no  one  is  to  be  excused  from  the  general  contribu- 
tion, though  absent  from  the  ship,  and  not  in  a  situation  to  be 
capable  of  assisting  in  the  plunder."  **  The  innocence  of  an 
individual  is  not  the  question,  it  turns  on  the  joint  obligation  of 
all  to  make  retribution."  He  also  refers  to  the  case  of  the  ship 
Kensington,  already  noticed;  to  a  manuscript  case  in  the  Mas- 
sachusetts District,  which  I  have  not  seen ;  and  to  the  case  of 
Sullivan  v.  Ingraham.  (Bee  182.)  In  this  last  case  judge  Bee 
does  not  adopt  the  principle  of  judge  Peters^  although  he  goes 
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beyond  the  English  rule.  He  says,  ^  the  general  doctrine  is, 
that  all  are  answerable/'  but  that  "  the  court  will  always  en- 
deavour to  distinguish  between  the  innocent  and  the  guilty." 
And  he  acquitted  two  of  the  crew  from  liability  upon  presump- 
tive proof  that,  although  on  board  the  vessel,  they  were  not 
concerned  in  the  embezzlement 

The  learned  annotator  further  says,  that  the  doctrine  in  the 
text  was  held  to  be  the  correct  doctrine  in  the  case  of  Lewis  t. 
Davis,  (3  Johnson,  17.)  In  that  case  a  bale  of  goods  was  ship- 
ped at  Bayonne;  the  vessel  arrived  at  New  York,  direct  from 
that  place,  on  the  17th  of  October.  On  the  18th  she  came  to 
the  wharf,  and  on  the  19th  the  goods  were  missing.  The  crew 
went  on  shore  on  the  18th;  and  returned  on  board  on  the  19th. 
On  the  night  between  the  18th  and  19th,  the  fore  scuttle  was 
broken  open.  It  was  not  pretended  that  any  of  the  crew  were 
concerned  in  the  robbery.  Kent,  chief  justice,  delivered  the 
opinion  of  the  court.  "  Admitting  the  rule  of  the  maritime 
law  to  be,  that  mariners  are  to  contribute  out  of  their  wages  to 
the  damages  arising  from  embezzlement  by  each  other,  during 
the  voyage,  yet  if  negligence  be  not  imputable  to  them,  and  the 
circumstances  of  the  case  do  not  fix  the  presumption  of  embes- 
zlement  upon  any  of  the  crew,  they  ought  not  to  contribute." 
We  see  here  that  the  preliminary  step  is  to  show  that  the  em- 
bezzlement was  done  by  the  crew  or  some  of  them;  negligence 
must  be  imputable  to  them;  the  circumstances  of  the  case  must 
fix  the  presumption  upon  the  crew  or  some  of  them.  This  is 
entirely  different  from  the  rule  of  judge  Peters,  who  fixes  the 
presumption  on  the  crew,  primS  facie,  and  throws  it  upon  them 
to  disprove  it  Chief  Justice  Kent  proceeds,  <<  the  loss  ought,  in 
justice,  to  attach  upon  the  person,  to  whom  the  care  of  the  ves- 
sel was  committed  for  the  night"  <<  Molloy  does  not  state  the 
rule  on  this  subject,  with  much  precision,  nor  is  he  of  much 
authority;  but  he  rather  seems  to  place  it  upon  the  ground  of 
iault  or  negligence  in  the  mariners.  And  even  to  the  limited 
extent,  to  which  he  carries  it,  in  this  instance,  has  been  recent- 
ly questioned  or  denied  by  the  court  of  common  pleas  in  the 
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ease  of  Thompson  v*  Collins,  (4  Bos.  and  Pull.  347,)  who  were 
inclined  to  think  that  each  person  ought  to  answer  for  his  own 
default  On  the  other  hand,  the  mutual  responsibility  of  sea- 
men has  been  carried  to  a  greater  extent  in  the  decrees  of  the 
District  Court  of  Pennsylvania;  and  further,  I  apprehend|  than 
in  any  of  the  marine  ordinances  annexed  to  the  reports  of  those 
respectable  decisions.  Assuming,  however,  tlie  rule  to  the 
extent,  in  which  it  is  laid  down  in  Molloy,  it  is  sufficient  that 
the  facts,  in  this  case,  did  not  lead  to  the  conclusion  that  the 
plaintiff  below  was  chargeable  with  fault  or  negligence,  or  that 
the  embezxiement  was  to  be  imputed  to  any  of  the  crew.'' 

The  case  of  Thompson  v.  Collins,  (4  Bos.  &  Pull.  347,)  re- 
ferred to  Chief  Justice  Kent,  was  a  suit  for  wages  as  a  sailor. 
The  facts  were,  that  the  ship  sailed  from  Jamaica  with  several 
pipes  of  wine  on  board,  stowed  in  the  fore  part  of  the  ship. 
In  the  course  of  the  voyage  the  partition  was  broken  down, 
by  some  of  the  crew,  but  by  whom  could  not  be  ascertained. 
Six  of  the  casks  were  plugged  by  some  of  the  crew,  but  it 
was  not  proved  that  the  plaintiff  was  concerned  in  the  trans- 
action. A  deficiency  was  found  in  the  contents  of  the  casks, 
of  one  hundred  and  sixty-two  gallons.  The  defendant,  the 
owner,  paid  all  the  other  men  their  wages,  deducting  their 
proportionable  value  of  the  wine  lost  The  question  was, 
whether  the  plaintiff  was  entitled  to  recover.  The  defendant 
relied  upon  the  words  of  the  act  of  parliament,  *^  that  each 
seaman  and  mariner,  who  shall  well  and  truly  perform  the 
above  mentioned  voyage,  (provided  always  that  there  be  no 
plunderage,  embezzlement,  or  other  unlawful  acts  committed 
on  the  said  vessel's  cargo  or  stores,)  shall  be  entitled,  &c" 
The  court  held  that  these  words  must  be  construed  respec- 
tively to  every  sailor,  who  shall  plunder,  embezzle,  or  commit 
an  unlawful  act  It  is  proper  to  say  that  this  was  a  decision 
upon  the  construction  of  the  act  of  parliament,  and  a  clause  in 
the  shipping  articles  in  conformity  with  it,  which  forfeited  the 
wages  in  the  cases  mentioned,  and  our  shipping  articles  contain 
the  same  daose,  but  not  upon  the  maritime  law  authorising  a 
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deduction  from  the  wages  of  every  seaman  in  case  of  embeir 
Element  That  question  is  not,  it  is  true,  decided  by  the 
court,  but  Chief  Justice  Mansfield,  after  declaring  that  there  is 
no  foundation  for  a  forfeiture  of  the  whole  wages,  adds,  *'  and  I 
suspect  that  there  is  as  little  for  a  proportionable  deduction; 
for  notwithstanding  what  is  said  in  MoUoy,  if  such  be  the  rule 
of  law,  it  is  scarcely  possible  but  that  it  must  have  been  often 
mentioned  in  the  books,  and  as  well  known  as  any  rule  of  mar 
ritime  law,  since  frequent  occasions  must  have  arisen  for  the 
application  of  it'' 

The  annotator  (Judge  Story)  also  says  that  the  English  do(> 
trine  was  adopted  and  followed  in  the  case  of  Spurr  v.  Pear- 
son,  (1  Mason,  104,)  which,  being  his  own  decision,  be  cannot 
be  mistaken  as  to  its  intention.  The  learned  judge  goes  into  a 
thorough  examination  of  the  subject  with  his  usual  ability. 
His  argument  is  so  condensed,  that  an  analysis  cannot  be  made 
of  it  without  injury  to  the  whole.  I  shall  therefore  content 
myself  with  giving  the  result  in  his  own  words.  ^  Upon  the 
whole,  my  opinion  is,  that  the  rule  of  contribution,  as  contend- 
ed for  at  the  argument,  and  as  asserted  by  Valin,  cannot  be 
sustained  as  a  general  rule  of  maritime  law ;  that  it  has  not 
that  general  sanction,  or  universal  use  which  entitles  it  to  such 
a  consideration;  and  that  it  has  not^uch  intrinsic  equity  or 
justice,  as  that,  in  the  absence  of  direct  authority,  it  ought  to 
be  adopted  as  a  limit  upon  judicial  discretion.  On  the  con- 
trary, it  seems  to  me,  that  the  true  principles,  which  are  to 
govern  in  these  cases,  are  those  of  the  general  contract  of  hire; 
and  that  the  most,  that  the  maritime  law  has  done,  is  to  etiforoe 
these  principles,  by  allowing  the  owner  and  master  to  make  an 
immediate  deduction  from  the  wages  of  the  offending  parties, 
instead  of  driving  them  to  the  circuity  of  an  action  for  dam- 
ages. The  result  of  this  opinion  is,  that  where  the  embezzle- 
ment has  arisen  from  the  fault,  fraud,  connivance,  or  negligence 
of  any  of  the  crew,  they  are  bound  to  contribute  to  it,  in  pro- 
portion to  their  wages;  but  when  the  embezzlement  is  fixed  on 
an  individual,  he  is  solely  req>onsible;  that  where  the  embez- 
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zlement  is  clearly  shown  to  have  been  made  by  the  crew,  but 
the  particular  oflfenders  are  unknowni  and  from  the  circum- 
atances  of  the  caae^  strong  presumptions  of  guilt  apply  to  the 
whole  crew,  all  must  contribute;  but  that  where  no  fault, 
fraud,  connivancey  or  negligence  is  proved  against  the  crew, 
and  no  reasonable  presumption  is  shown  against  their  inno< 
oence,  the  loss  must  be  borne  exclusively  by  the  owner  or 
master;  that  in  no  case  is  the  innocent  part  of  the  crew  to  con* 
tribute  for  the  misdemeanours  of  the  guilty ;  and  further  that 
in  case  of  uncertainty,  the  burthen  of  the  proof  of  innocence 
doe9  not  rest  on  the  crew ;  but  the  guilt  of  the  parties  is  to  be 
established  beyond  all  reasonable  doubt,  before  the^contribution 
can  be  demanded." 

While  I  think  that  the  learned  judge  presses  suiSciently 
hard  upon  the  sailor,  and  scarcely  places  his  contract  upon  the 
principles  of  <<  the  general  contract  of  hire,''  I  cannot  deny 
that  there  is  in  his  opinion  a  combination  of  good  sense, 
natural  justice,  and  sound  law,  with  as  much  of  commercial 
policy  as  justice  will  bear,  which  I  am  willing  to  abide  by.  If 
then  we  test  the  case  before  us  by  these  principles,  to  what 
result  will  they  bring  us  ?  It  is  uncertain,  in  the  first  place, 
what  amount  of  dollars  was  in  the  bags,  more  especially  in  the 
large  ones.  I  do  not  mean  to  intimate  any  fraud  or  improper 
design  in  this  respect;  but  mistake  is  not  improbable.  There 
was  evidently  great  carelessness  in  putting  it  up;  it  was  pro- 
bably done  in  haste.  The  bags  were  so  loose  and  open,  that 
the  money  might  have  been  picked  out  of  them,  before  they 
were  taken  to  the  vessel,  or  left  the  store  for  that  purpose. 
They  were  carried  about  a  quaiter  of  a  mile,  and  the  missing 
money  may  have  dropped  out  In  short,  it  is  impossible  to 
say  where  or  how  these  dollars  were  lost.  When  the  bags 
came  on  board  the  vessel,  they  were  put  in  the  run;  to  which 
there  was  no  fastening.  The  steward,  a  stranger,  not  one  of 
the  crew,  had  constant  access  to  it  No  one  of  the  crew  was 
seen  to  go  to  the  run,  and  they  could  not  after  the  vessel 
sailed*     There  is,  in  truth,  no  one  circumstance  of  suspicion 
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or  presumption  against  the  crew;  except  that  the  money  is 
lost,  and  no  one  knows  what  has  become  of  it ;  no  one  pre- 
tends to  know  who  took  it,  if  the  supposed  amount  was  really 
put  into  the  bags. 

Without  a  recurrence  to  the  principles  adopted  in  the  case 
of  Spurr  V.  Pearson,  just  recapitulated,  it  is  most  manifest, 
that  they  would  not  afiford  the  least  warrant  for  charging  the 
libellants  with  this  loss. 

Decree.  That  the  libellants  recover  and  have  paid  to  them 
their  wages,  without  any  contribution  or  deduction  on  account 
of  the  loss  alleged  by  the  respondent 
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V. 

A  New  Bsick 

1.  Hw  fabj^et  matter  of  the  controvewy  genendly  detemiiiiet  tbe  queilkiit  of 
•dmiriltj  juriMlictioii. 

52.  The  provisions  of  tbe  act  of  24th  September,  1789,  which  gi^e  to  the  district 
courts  original  cognisance  of  all  civil  causes  of  admiralty  and  maritime 
jnrisdietieii,  comprehend  all  maritime  eontraets,  and  those  which  relate  to 
the  navi^tion,  bnsinefls  or  eommeree  of  tbe  tea,  and  the  boikliiig,  rep«iiiii|^ 
or  supplying  of  vaaaeli. 

3.  Workmen,  materialmen,  and  persons  fUmishing  repairs  and  necessaries  to  a 
vessel,  in  a  port  of  a  state  to  which  she  does  not  belong,  have  a  lien  on  the  ves- 
sel, which  thej  may  enforce  by  a  soit  In  rem  in  the  admiralty. 

4  Woricmen,  materiahnen,  and  persons  boilding  a  reasel,  or  fimuahinf  her  wkh 
repaira  or  necessaries,  in  a  port  or  state  to  which  she  belongs,  have  no  implied 
lien  on  the  vessel,  and  cannot  enforce  one  by  a  suit  in  rem  in  the  admiralty, 
unless  such  a  lien  is  given  under  the  provisions  of  a  state  law. 

5b  Where  courts  of  a  state  and  the  United  States  have  concurrent  jurisdielaoD, 
the  mode  of  trial  is  to  be  regulated  according  to  the  law,  usage  and  ptaolie» 
of  that  court  in  which  the  suit  may  be  instituted. 

6.  Where  a  lien  on  a  vessel  is  given  by  a  state  law,  the  district  court  rightfully 
obtains  jurisdiction,  and  may  exercise  it;  not  according  to  the  provuions  of  the 
state  law,  but  according  to  the  mode  of  proceeding  in  the  admiralty. 

7.  Woricmen  and  materialmen  having  a  lien  on  a  vessel,  under  the  provisieot  of 
a  state  law,  have  their  election  to  enforce  it  either  in  the  district  court  or  a 
state  court;  but  having  made  their  election,  the  defendant  must  follow  them 
into  the  court  chosen,  and  submit  to  the  mode  of  proceeding  and  trial  used  in 
that  court 
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8.  The  lien  of  workmen  and  materialmen  oo  a  Tesael  atUehea  when  the  work 
and  materials  are  ftimished,  and  cannot  be  afterwards  diTested  by  the  act  of 
one  of  the  parties. 

9«  Workmen  and  materialmen  having  a  lien  on  a  vessel,  may  enloroe  it  beftie 
the  vessel  is  finished  or  sold. 

10.  Workmen  and  materialmen  having  a  lien  on  a  veasel,  under  the  profiaiotts  of 
a  state  law,  which  makes  a  vessel  liable  to  them  for  all  debts  eontracted  by  the 
masters  or  owners  thereof  for  work  and  materials,  do  not  lose  their  lien  on  a 
transfer  of  the  vessel  to  another  owner,  or  on  a  change  of  the  master. 

11.  A  nsage,  to  affect  the  lien  of  workmen  and  materialmen  on  a  vessel,  OMMt  be 
clearly  and  nnifbrmly  well  known  and  oaderstood  among  the  patties. 

13.  Where  a  libellant,  in  a  suit  in  rem  fai  the  admiralty,  establishes  a  dear  legal 
right  to  a  condemnation  and  sale,  there  is  no  discretionaiy  power  in  the  oonrt 
to  refuse  or  postpone  an  order  of  sale. 


William  S.  Davis  and  George  W.  Lehman  filed  a  libel  in 
the  District  Court  of  the  United  Sutes  for  the  Eastern  District 
of  Pennsylvania,  against  a  new  brig,  not  completely  finished 
and  ready  for  sea.  They  alleged  that  they  had,  at  the  request 
of  the  owner,  between  the  6th  September,  1833,  and  the  7th 
July,  1834,  furnished  and  delivered  certain  materials,  which 
they  enumerated,  necessary  for  the  construction  of  the  vessel ; 
and  that  they  had  also  performed  the  work  and  labour  neces- 
sary for  building  and  equipping  the  vessel  for  the  purposes  of 
navigation.  Their  libel  was  filed  for  the  recovery  of  the  value 
of  these  materials,  work  and  labour.  Process  of  attachment 
being  issued,  pursuant  to  the  prayer  of  the  libel,  the  vessel  was 
taken  into  custody  by  the  marshal.  The  owner,  Jacob  Tees, 
made  no  answer  to  the  libel,  and  did  not  deny  any  of  its  alle- 
gations, but  put  in  a  plea  to  the  jurisdiction  of  the  court,  on  the 
ground  that  the  brig  being  a  domestic  and  not  a  foreign  vessel, 
the  case  was  not  within  the  cognizance  of  the  court;  and  that 
if  liable  to  any  proceedings  in  rem,  they  must  be  instituted  in 
the  state  courts,  and  under  the  provisions  of  the  state  laws. 

On  the  )24th  August,  1834,  the  case  came  on  to  be  heard 
before  Judge  Hopkinson.  It  was  argued  by  Hazlehubst  for 
the  respondent,  and  Batard  for  the  libellants. 
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HAZLXBURiT,  for  the  respondent 

This  being  the  case  of  work  and  materials  furnished  for  a 
domestic  ship,  the  court  has  no  juribdiction  over  it  by  the  ge- 
neral admiralty  bw.  The  remedy  in  such  a  case  is  derived 
altogether  from  the  local  laws  of  Pennsylvania.  By  the  act  of 
assembly  of  87th  March,  1784,  at  which  time  the  admiralty 
was  a  state  court,  jurisdiction  is  granted  to  it  for  the  recovery 
of  debts  for  work  done  and  materials  furnislied  to  any  ship  or 
vessel  built  or  repaired  within  this  state;  and  such  vessels  are 
declared  to  be  liable  for  such  debts,  in  preference  to  any  other 
debts  due  from  the  owner.  By  the  act  of  assembly  passed  on 
the  9th  February,  1793,  when  the  admiralty  court  of  the  state 
was  abolished,  and  admiralty  jurisdiction  was  vested  in  the 
courts  of  the  United  States,  the  remedies  given  by  the 'former 
act  for  the  recovery  of  debts  due  for  work  and  labour  furnished 
to  vessels,  were  transferred  to  the  court  of  common  pleas  of  the 
state,  and  a  court  of  admiralty  has  no  power  over  a  case  for 
materials  or  work  on  a  domestic  ship;  the  remedy  ought  to 
have  been  sought  in  the  courts  of  the  state,  according  to  the  law 
of  the  state,  which  gives  it  Even  if  the  law  of  the  state  shall 
be  considered  to  give  the  jurisdiction  to  this  court,  then  it  must 
be  here  exercised,  under  the  qualifications  and  conditions  pro* 
vided  for  by  the  act  of  assembly,  according  to  which  all  ques* 
tions  of  fact  are  to  be  tried  by  a  jury.  1  Story's  Laws,  56. 
The  General  Smith,  4  Wheaton,  438.     3  Kent's  Comm.  169. 

Bat  ABB,  for  the  libellants. 

This  court  and  the  common  law  courts  have  eoncurreni 
jurisdiction  in  all  cases,  except  those  of  prixe.  This  is  a 
case  of  <  admiralty  and  maritime  jurisdiction,'  under  the 
constitution  and  laws  of  the  United  States.  That  jurisdiction 
depends  on  the  subject  matter. 

The  act  of  Pennsylvania  of  87th  March,  1784,  expressly 
gives  a  lien.  When  the  legislature  of  Pennsylvania  trans* 
ferred  this  remedy  for  the  recovery  of  these  debts,  from  the 
court  of  admiralty  of  the  state,  which  no  longer  existed,  to  tiie 
courts  of  common  law,  they  were  bound  by  the  constitution 
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to  call  a  jury  to  ascertain  any  disputed  facts  in  a  case;  but  the 
constitutioQ  of  the  United  States  secures  the  trial  by  jury  only 
in  suits  at  common  law;  but  not  in  those  at  equity  or  in  the 
admiralty.  The  (General  Smith,  4  Wheaton,  43d.  443.  The 
Robert  Fulton,  1  Paine,  620.  The  Jerusalem,  2  Gallison,  345. 
Stevens  t.  The  Sandwich,  1  Peters  Ad.  Dec  233. 

On  the  1st  September,  Judge  HopxiviMir  delivered  the  &>!• 
lowing  opinion: 

The  libel,  in  this  case,  sets  forth  that  at  sundry  times,  be- 
tween the  6th  day  of  September,  1833,  and  the  7th  day  of 
July,  1834,  at  the  request  of  Jacob  Tees,  who  was  employed 
in  building  a  new  brig  on  the  Delaware  river,  in  the  said  dis* 
trict,  the  libellant  did  provide,  furnish,  and  deliver  certain 
enumerated  materials,  and  did  perform  certain  work  and  labour 
for  the  use  of  the  said  brig,  which  were  necessary  in  the 
building,  fitting,  furnishing,  and  equipping  her  for  her  safety, 
and  the  navigation  of  the  high  seas.  Particular  accounts  of 
tiie  said  work  and  materials  and  their  cost  and  value  are  an* 
nexed  to  the  libel.  It  is  further  set  forth,  that  although  the 
brig  is  not  yet  completely  furnished,  and  has  not  yet  proceed* 
ed  to  sea,  nor  received  any  name,  whereby  to  distinguish  her, 
the  owners  are  about  to  send  her  out  of  the  district,  as  the 
libellants  fear,  without  paying  for  the  ipaterials,  work,  and 
labour,  furnished  and  performed  by  the  libellants;  and  that 
they  have  not  accepted  any  other  security  for  their  said  daims 
than  their  liens  on  the  said  brig,  which  they  have  not  con* 
sented  to  release.  The  prayer  is  for  process  of  attachment 
against  the  brig,  and  a  decree  of  condemnation  for  the  pay- 
ment of  these  cbims. 

The  defendant,  Jacob  Tees,  has  put  in  no  answer  to  the 
libel,  nor  denied  any  of  its  charges,  but  leaves  the  ease  of  the 
libellants  to  stand  as  they  have  stated  it  But  assuming  or  ad* 
mitting  the  Cacts  set  forth  in  the  libel,  he  alleges  that  this 
eourt  has  no  jurisdiction  over  the  matter  of  complaint,  to 
grant  the  relief  prayed  for,  and  ought  not  to  take  further  cog* 
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nisance  of  it,  because,  that  the  new  brig  referred  to  in  the  libel 
baa  been  built  at  the  city  of  Philadelphia,  where  the  said 
owner  resides;  that  by  an  act  of  the  legislature  of  the  stale  of 
Pennsylvania,  passed  on  the  d7th  March,  1784,  and  a  supple- 
ment thereto,  passed  on  the  9th  February,  1793,  it  does  not 
pertain  to  this  court,  nor  is  it  within  its  cognisance  at  all  to 
interfere  or  hold  plea  respecting  the  said  brig;  but  that  the 
said  cause  of  action,  if  any  accrued  to  the  libellants,  accrued 
to  them  at  Philadelphia,  within  the  jurisdiction  of  the  district 
court  of  the  city  and  county  of  Philadelphia,  and  not  within 
the  jurisdiction  of  the  district  court  of  the  United  States,  for 
the  eastern  district  of  Pennsylvania. 

The  ground  of  the  objection  to  the  jurisdiction  of  this  court 
is  that  the  brig  in  question  is  a  domestic  vessel,  belonging  to 
owners  residing  in  this  district,  where  she  was  built,  and  the 
work  and  materials  for  her  use  furnished;  that  no  lien  is 
given  by  the  general  maritime  law  upon  the  brig  for  work 
and  materials  so  furnished ;  and  consequently  that  this  court 
has  np  authority  to  enforce  this  claim  against  or  upon  the  body 
of  the  vessel. 

The  subject  matter  of  the  controversy  generally  determines 
the  question  of  jurisdiction.  The  act  of  congress  constituting 
the  courts  of  the  United  States,  gives  to  them  cognisance  of 
'all  civil  cases  of  admiralty  and  maritime  jurisdiction;'  this 
grant  certainly  comprehends  all  maritime  contracts;  and  a 
contract  which  <  relates  to  the  navigation^  business,  or  com- 

• 

meroe  of  the  sea,'  is  of  that  description.  In  the  case  of  De 
Lovio  V.  Boit,  (2  Gallison  475,)  Judge  Story  says,  that  ^^all  civi* 
lians  and  jurists  a^^ee  that  in  this  appellation  (maritime  con- 
tracts) are  included,  among  other  things,  contracts  for  maritime 
service  in  the  building,  repairing,  supplying,  and  navigating 
ships."  In  the  case  of  The  Jemaalem,  (2  Gallison  347,)  the 
same  judge  repeats  this  doctrine  as  to  the  general  jurisdiction 
of  the  court  of  admiralty  over  all  maritime  contracts,  and,  par* 
ticularly,  in  favour  of  materialmen.  But  it  is  obvious  that 
this  does  not  decide  our  case,  as  the  jurisdiction  of  the  court 
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over  the  case  or  claim  maybe  admitted,  and  the  relief  now 
prayed  for  denied.  The  proceeding  here  is  in  rem,  against 
the  brig,  and  not  in  personam,  against  the  owners  or  persons 
making  the  contract  This  brings  us  to  the  question,  whether, 
in  the  case  of  a  domestic  ship  built  or  repaired  where  the 
owner  resides,  materialmen  have  a  lien  upon  her  as  a  security 
for  their  payment,  for  if  they  have  such  lien,  there  can  be  no 
doubt  that  it  may  be  prosecuted  and  enforced  in  this  court 

Judge  Story,  in  the  case  referred  to,  says  that  there  are 
great  authorities  on  both  sides  of  the  question,  though  <*  upon 
principle,  independent  of  common  law  authorities,  there  is  not 
much  room  to  doubt"  He  adds,  that  ^*  be  this  as  it  may,  it 
cannot  affect  the  question  of  the  jurisdiction  of  the  admiralty 
in  such  cases,  for  that  stands  altogether  independent  of  the 
doctrine  of  liens,  and  may  be  enforced  as  well  by  proeeas  in 
personam,  as  in  rem." 

The  supreme  court  of  the  United  States,  the  authority 
which  must  goyern  the  judgment  of  this  court,  has,  happily, 
afforded  us  a  guide  for  our  opinion.  I  refer  to  the  case  of  The 
General  Smith,  (4  Wheaton,  438.)  The  ship  was  an  American 
vessel,  and  was  formerly  the  property  of  Mr.  Stevenson,  a 
merchant  of  Baltimore,  and  a  citizen  of  the  United  States. 
Whilst  she  so  belonged  to  Stevenson,  the  libellant,  a  ship 
chandler  of  Baltimore,  furnished,  for  her  use,  various  articles 
of  ship  chandlery,  to  equip  and  furnish  her,  it  being  her  first 
equipment,  to  perform  a  voyage  to  a  foreign  country.  The 
ship  departed  from  Baltimore  on  the  voyage,  without  any  ex* 
press  assent  or  permission  of  the  libellant,  and  also  without 
objection  on  his  part,  or  any  attempt  to  detain  her,  or  to  en- 
force  any  lien,  which  he  had  against  her  for  the  articles 
furnished.  She  continued  to  be  the  property  of  Stevenson 
during  the  voyage,  and  afler  her  return,  and  was  not  sold  un- 
til  the  3d  October,  181C,  when,  being  obliged  to  stop  payment, 
he  executed  an  assignment,  to  the  claimants  of  his  property 
including  the  ship  for  the  payment  of  duties  to  the  Uoit»i 
States,  and  for  the  satisfaction  of  other  creditors.    Another 
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libel  was  filed  llth  November,  1816,  by  the  administratrix  of 
Thomas  Gockrill,  deceased,  for  iron  materials  and  work  fur- 
nished to  prepare  the  said  ship  for  navigating  the  high  seas. 

The  district  court  of  Maryland  ordered  the  ship  to  be  sold, 
and  decreed  that  the  libellants  should  be  paid  out  of  the  pro- 
ceeds the  amount  of  their  demand  for  materials  furnished. 
The  circuit  court  affirmed  this  decree,  pro  forma,  and  the  cause 
was  brought  by  appeal  to  the  supreme  court 

Mr.  Pinckney,  for  the  appellants,  admitted  the  general 
jurisdiction  of  the  district  court,  as  an  instance  court  of  admi- 
ralty, over  suits  of  materialmen  in  personam  and  in  rem,  but 
denied  that  a  suit  in  rem  could  be  maintained  in  this  case,  be- 
cause the  parties  had  no  specific  lien  on  the  ship  for  supplies 
furnished  in  the  port  to  which  the  ship  belonged.  That  in 
the  case  of  a  domestic  ship,  mechanics  have  no  lien  upon  the 
ship  itself  for  their  demands,  but  must  look  to  the  present  secu- 
rity of  the  owner.  Had  the  suit  been  in  personam,  there 
would  have  been  no  doubt  of  the  jurisdiction,  but  there  being 
no  such  local  law,  or  specific  lien  to  be  enforced,  there  could 
be  no  cause  to  maintain  a  suit  in  rem. 

This  is  the  same  ground  now  taken  in  support  of  the  plea 
in  our  case. 

Judge  Story,  in  delivering  the  opinion  of  the  court,  de- 
clares, that  the  admiralty  rightfully  possesses  a  general  juris- 
diction in  cases  of  materialmen;  and  that  had  the  suit  been  in 
personam,  there  would  have  been  no  hesitation  in  maintaining 
the  jurisdiction  of  the  district  court;  but  that  when  the  pro- 
ceeding is  in  rem,  to  enforce  a  specific  lien,  it  is  incumbent  on 
those  who  seek  the  aid  of  the  court,  to  establish  the  existence 
of  such  lien  in  the  particular  case.  That  in  case  of  repairs  or 
necessaries  furnished  to  a  foreign  ship,  in  a  port  of  a  state  to 
which  she  does  not  belong,  the  general  maritime  law  gives  the 
party  a  lien  on  the  ship  itself  for  his  security,  and  he  may  well 
maintain  a  suit  in  rem  in  the  admiralty  to  enforce  the  right 
But  in  respect  to  repairs  and  necessaries  in  the  port  or  state  to 
which  the  ship  belongs,  the  case  is  governed  by  the  municipal 
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law  of  the  state;  and  no  lien  is  implied  unless  it  is  recognised 
by  that  law.  These  doctrines,  so  clearly  explained^  are  con- 
firmed by  the  same  court  in  the  case  of  Peyrouz,  t.  Howard, 
(7  Peters,  3S4.) 

The  law  of  the  case  being  thus  settled,  the  question  that 
remains  for  us  is,  whether  by  the  local  law  of  PennsyWania, 
the  libellants  have  a  lien  on  the  brig  libelled,  for  the  aatisiactioD 
or  security  of  their  claims.  Of  this  there  seems  to  be  no  pos- 
sible doubt,  either  on  the  words  of  the  act  of  the  l^islature  of 
the  state,  or  liie  unvaried  practice  under  it,  by  which  proceed- 
ings, in  the  manner  prescribed  by  the  act,  have  been  proseculed 
in  rem,  against  the  body  and  tackle  <rf  the  vessel,  from  the  time 
of  passing  the  law  to  the  present  day. 

By  the  act  of  27th  March,  1784,  it  is  enacted,  that  ^  ships 
and  vessels  of  all  kinds,  built,  repaired  and  fitted  within  this 
state,  are  hereby  declared  to  be  liable  and  chargeable  for  all 
debts  contracted  by  the  masters  or  owners  thereof,  for  or  by 
reason  of  any  work  done  or  materials  found  or  provided  by  any 
carpenter,  blacksmith,  mast-maker,  boat-builder,  block-maker, 
rope-maker,  sail-maker,  ri^er,  joiner,  carver,  plumber,  painter 
or  ship-chandler,  for«  upon  and  concerning  the  buildings  re- 
pairing, fitting,  furnishing  and  equipping  such  ship  or  vessel, 
in  preference  to  any  and  before  any  other  debts  due  and  owing 
ttom  the  owners  thereof.'^  If  any  thing  can  add  any  strength 
to  this  language  in  creating  a  lien,  it  will  be  found  in  the  cir- 
cumstance that  the  language  used  in  the  New  York  statute,  on 
the  same  subject,  is  substantially  the  same,  declaring  that  the 
vessel  shall  be  liable,  and  no  doubt  has  been  entertained, 
in  the  construction  of  that  Statute,  that  it  gives  a  lien.  These 
observations  are  made,  altliough  they  may  seem  unnecessary, 
because  it  has  been  said  in  the  argument  for  the  defendant,  that 
the  act  of  Pennsylvania  does  not  raise  a  lien  for  the  material- 
men, but  only  gives  them  a  preference  over  other  creditors. 
This  law  of  Pennsy Ivimia  was  passed  antecedent  to  the  adoption 
of  the  present  constitution  of  the  United  States,  and  when  the 
state  had  her  own  court  of  admiralty,  and  directs  that  the  libel 
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«hall  be  filed  in  that  court  against  sach  ship  or  vessel,  and  her 
tackle,  ^  whereupon  process  shall  issue,  and  such  proceedings 
shall  be  had  as  are  usually  had  in  the  courts  of  admiralty  for  the 
recovery  of  mariners'  wages,  and  other  debts  actually  contracted 
upon  the  high  seas,  and  within  the  jurisdiction  of  the  court  of 
admiralty."  So  the  law  of  Pennsylvania  stood  for  the  creation 
of  the  lien,  and  the  manner  of  enforcing  it,  when  she  had  a 
court  of  admiralty.  By  the  constitution  of  the  United  States, 
and  the  provisions  of  the  judiciary  act,  passed  in  pursuance  of 
it,  cognisance  was  given  to  the  courts  of  the  United  States,  of 
'all  cases  of  admiralty  and  maritime  jurisdiction,'  and  the 
rtate  admiralty  courts  ceased  to  exist  It  became  necessary  for 
Pennsylvania,  still  believing  that  'Hhe  business  of  ship-building 
was  a  very  important  branch  of  the  commerce  of  the  state,"  to 
provide  some  other  jurisdiction  and  means  for  <<  securing  the 
persons  employed  in  building  and  fitting  ships  or  vessels  for 
sea,  by  making  the  body  and  tackle  of  such  ships  and  vessels 
liable  to  pay  the  several  tradesmen,  employed  in  building  and 
fitting  them,  for  their  work  and  materials."  A  law  was  there- 
fore passed  on  the  9th  February,  1793,  enacting  that  the  libel 
authorised  by  the  former  act  to  be  filed  in  the  court  of  admi- 
ralty of  this  state,  may  be  filed  in  the  office  of  the  prothonotary 
of  the  common  pleas  of  the  county,  who  is  to  issue  an  attach- 
ment directed  to  the  sheriff,  to  arrest  and  detain  the  vessel,  and 
Ae  court  is  to  take  stipulations.  Thus  the  whole  proceed- 
ing to  enforce  this  lien  is  ti*ansferred  from  the  admiralty  to  a 
common  law  court,  in  which  questions  of  fact  have  always  been 
tried  by  a  jury,  and  the  constitution  of  Pennsylvania  expressly 
declares  that  "  trials  by  jury  shall  be  as  heretofore."  In  confor- 
mity with  this  declaration,  the  act  of  9th  February,  1793,  instead 
of  directing,  as  the  former  act  did,  that  ^'such  proceedings  shall 
be  had  as  are  usually  had  for  the  recovery  of  mariners'  wages," 
provides  that  "where,  in  any  cases  occurring  under  the 
said  act,  questions  of  fact  shall  arise,  an  issue  or  issues  shall  be 
joined  by  the  parties  under  the  direction  of  the  court,  and  shall 
be  tried  by  jury." 
61 
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The  argument,  then,  of  the  defendant  in  this  caae,  in  support 
of  his  plea  to  the  jurisdiction  of  the  court,  is  reduced  to  this; 
that  as  this  court  has  cognisance  of  the  case  by  reason  of  the 
lien  given  by  the  local  law  of  Pennsylvania,  the  jurisdiction  of 
this  court  must  be  governed  and  exercised  according  to  the 
provisions  of  that  local  law,  and  as  it  is  exercised  by  the  courts 
of  Pennsylvania;  that  is,  by  a  trial  of  questions  of  fact  by  a 
jury.  Now  if  this  argument  were  sound,  it  would  not  support 
the  plea  of  the  defendant,  which  objects,  not  to  the  course  of 
proceeding  in  this  court;  nor  to  the  mode  of  trial;  nor  suggests 
that  there  are  any  questions  offset  for  a  jury  to  pass  upon;  but 
broadly  to  the  entertainment  of  the  suit  by  this  court  in  any 
way,  or  by  any  mode  of  trial.  But  the  argument  is  not  sound. 
When  Pennsylvania  had  her  court  of  admiralty,  to  which  cog- 
nisance of  these  cases  was  given,  she  said  nothing,  in  her  act 
giving  this  lien  and  pre(K!ribing  the  manner  of  enforcing  it,  of 
a  jury,  but  the  whole  proceeding  and  trial  were  to  be  had  ac- 
cording to  the  usage  of  the  admiralty  courts  for  the  recovery  of 
mariners'  wages,  and  other  debts  actually  contracted  on  the 
high  seas.  When  her  court  of  admiralty  ceased  to  exist,  and 
she  was  desirous  to  continue  this  security  and  remedy  to  me- 
chanics and  tradesmen  furnishing  work  and  materials  for  a  ship, 
she  was  obliged  to  bring  them  into  her  common  law  courts, 
and,  of  course,  to  conform  the  proceeding?  and  trial  to  the  usage 
of  those  courts.  But  when  the  case  comes  rightfully  into  a 
court  of  admiralty,  it  is  to  be  conducted,  tried  and  decided 
according  to  the  usage  and  practice  of  that  court  This  court 
obtains  its  jurisdiction  over  the  case,  not  by  any  grant,  express 
or  implied,  from  the  legislature  of  Pennsylvania;  that  could 
not  be:  but  incidentdlly,  as  a  consequence  of  the  lien,  given  by 
the  local  law  of  that  state,  upon  the  vessel  for  the  satisfaction  or 
security  of  the  debt  or  claim  of  the  libellants.  The  jurisdiction 
being  thus  rightfully  obtained  over  the  claim  or  cause  of  action, 
it  must  be  exercised,  not  as  such  a  claim  would  be  prosecuted 
in  the  state  court  having  also  jurisdiction  oyer  it,  but  in  the 
manner  in  which  cases  are  prosecuted  and  tried  in  a  maritime 
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court  Each  court  exercises  its  jurisdiction  in  its  own  way, 
according  to  its  own  law  of  proceeding.  The  jurisdiction  is 
concurrent;  the  mode  of  trial  to  be  regulated  by  their  respec- 
tive usages  and  practice.  So  it  is  in  other  cases.  The  common 
law  courts  of  the  state  have  a  concurrent  jurisdiction  with  the 
maritime  courts  of  the  United  States  for  the  recovery  of  sea- 
men's wages,  for  damages  for  assaults  and  batteries,  and  other 
trespasses  committed  on  the  high  seas.  If  the  party  in  such 
a  case  goes  into  a  state  court,  his  cause  is  tried  by  a  jury,  as 
other  cases  are  tried  there;  but  if  he  comes  into  the  admiralty, 
he  must  submit  himself  and  his  cause  to  the  judge,  because  auch 
is  the  law  and  usage  of  that  court  So  the  mechanic  or  mate* 
rialman,  who  has  built,  repaired,  or  furnished  supplies  for  a 
ship,  has  his  election,  in  Pennsylvania,  to  go  into  the  state  court, 
or  into  the  district  court  of  the  United  States,  to  prosecute  and 
recover  his  claim;  and,  having  made  his  election,  the  defendant 
must  follow  him  into  the  court  he  has  chosen,  and  both  must 
submit  to  the  course  of  proceeding  and  trial  used  in  that  court 

The  Pub  A  to  the  jurisdiction  was  overruled. 


The  plea  to  the  jurisdiction  having  been  overruled,  the  re- 
spondent put  in  an  answer  to  the  libel,  to  which  tliere  was  a 
general  replication. 

The  answer  admitted  the  amount  claimed  by  the  libellant, 
Davis,  but  denied  the  amount  claimed  by  the  libellant,  Lehman; 
upon  which,  evidence  was  given  in  support  of  the  account 
The  respondent  also  alleged  a  special  agreement,  set  forth  in  the 
answer,  according  to  which,  it  was  declared  that  the  vessel 
was  built  on  a  speculation,  and  that  the  mechanics  employed 
upon  her,  as  well  as  the  persons  furnishing  materials,  agreed 
that  she  should  be  sold  for  the  benefit  of  all  concerned,  when 
she  was  finished;  and,  therefore,  that  the  libellants  had  relin* 
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quiahed  their  right  to  proceed  against  her,  and  force  a  sale  for 
their  own  advantage,  before  she  was  completed. 

Evideoce  was  offered  to  sustain  this  alle^tion;  but  it  ikiled 
to  do  80.  The  counsel  of  the  respondents  admitted  that  the 
special  agreement  bad  not  been  eataUishedi  and  that  the  dia* 
puted  account  had  been  well  ]^Qved» 

Hazlchubst,  for  the  respondents. 

1.  The  contract  is  not  such  as  will  give  the  claimaBt  a  lien, 
under  the  act  of  assembly  of  Pennsylvaaia.  2.  If  k  be  such  a 
contract,  it  must  be  construed  with  reference  to  the  euotom 
of  the  port  3.  The  court  will  not  decree  a  sale,  where  it  is 
apparent  it  will  produce  a  sacrifice  of  the  property.  It  is  al- 
togeth^  a  question  for  the  discretion  of  the  court 

By  the  act  of  27th  March,  1784,  (2  Smith's  Laws,  95,)  it  is 
enacted,  ^  that  ships  and  vessels -of  all  kinds,  built,  repaired 
and  fitted  within  this  state  be,  and  they  are  hereby  declared  to 
be,  liable  and  chargeable  for  all  debts  contracted  by  the  mastMV 
or  owners  thereof.^'  It  is  contended  that  the  respondent,  Jacob 
Tees,  was  neither  master  nor  owner  of  this  brig ;  that  the  con- 
tracts in  question  were  made  with  and  by  him,  and  the  debts 
were  due  from  him  to  the  libellants.  In  this  case,  a  sale  has 
been  made  of  the  brig,  after  the  materials  furnished,  to  Charles 
Harper  and  others.  The  argument  is,  that  they  are  the 
present  owners  of  the  brig ;  that  no  contract  was  made  with 
them;  and  that  Tees,  with  whom  the  contracts  were  made, 
is  not  the  owner.  Collings  v.  Hope,  3  Washington,  149.  Stults 
y.  Dickey,  5  Binney,  287.  Steinmetz  v.  Boudinot,  S  Serg.  ft 
Itmw.  541. 
.   Bat ARB,  for  the  libellants,  in  reply. 

This  is  a  righ(  claimed  under  an  act  of  assembly,  which  spe- 
eifies  exMtly  the  circumstances  in  which  it  arises.  They  are 
two.  1.  The  debt  must  be  contracted  with  the  master  or 
owners  of  the  vessel.  2:  It  must  be  for  work  done,  or  mate- 
nab  furnished,  "fay  a  person  within  the  several  chsKS  specified 
in  it  These  libellants-  are  within  the  description;  they  con* 
tneted  with  the  respondeat,  who  was  the  owner  at  the 
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the  contnct;  they  worked  on  the  yeBsel,  and  fumUied  inat»- 
rials  for  her.  There  has  been  no  evidence  of  any  usage  by 
which  their  claim  was  impaired ;  but  if  there^were  any^ittonlil 
not  operate  to  dq>rive  them  of  a  remedy  given  by  law;  they 
mnst  haye  assented  to  such  an  eflect;  but  Uiere  is  no  cjrciin^ 
stance  riiowing  either  an  express  or  im}died  assent  As-to  th^ 
exercise  of  a  discretion  by  the  court,  whidi  is  to  deprive  these 
workmen  of  a  legal  remedy,  no  ground  for  it  has  been  shows, 
and  it  would  require  a  case  of  extreme  necessity  to  justify  it 

On  the  1 6th  September,  Judge  HopKiMSoar  delivered  the  fol> 
lowing  opinion : 

The  objections  to  the  account  of  George  W.  Lehman,  are 
withdrawn,  and  it  is  agreed  that  no  proof  ha»  been  given  to 
support  the  special  agreement  alleged  in  the  answer. 

Other  questions  of  law  have  been  raiaed  ti^:defeiA.the.daii9 
of  the  libellants,  at  least,  in  this  mode  '<^TprQceed»g«  It  is 
alleged  that,  by  the  aettof  assembly  under  which  the  lien  is 
claimed,  and  without  which  no  proceeding  can  be  sustained 
against  the  body  of  the  vessel,  this  suit  cannot  be  entertained, 
by  the  court,  in  its  present  form.  That  it  now  appears  that 
the  brig  was  sold  by  the  respondent,  Jacob  Teee,  who  built 
her,  to  Charles  Harper  and  others,  who  are  now  the  owners; 
that  with  them  do  contracts  for  these  materials  Feve.ipade  by 
the  libellants;  and  that  Tees,  with  whom  the  contr%et^  wyis  rnade^ 
is  BO  longer  the  owner,  nor  was  he  so,  when  this  libel  was 
filed.  On  these  facts  it  is  contended,  that,  aa  the  «ct  of  asi^in- 
bly  gives  the  lien  or  charge  upon  the  vessel,  only  for  th^  pay- 
ment or  security  of  debts  contracted  by  the  masters  or  pv^ners 
thereof  with  the  mechanics  and  matmalmen,  and  as  op  such 
contract  was  made  with  the  [Meseot  owners,  the  provi^oqf  of 
the  act  of  assembly  do  not  apply  to  this  case.  The  injustice 
of  this  argument  is  so  manifest  and  the  frauds  it  would  sane* 
tion  so  destructive  of  the  objects  of  the  law,  that  I  coul4  not 
hesitate  a  moment  to  reject  it  Jaqob  Teefl^  the  buikUr  and 
owner  of  this  brig  when  the  c^oirftct  was  made,  is  il^e  claim- 
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ant  and  respondent  to  this  libel;  he  is  the  p^rty  disputing  the 
right  of  the  libellants  in  this  court     He  does  not  deny  his 
ownership,  or  put  that  fact  in  issue ;  on  the  contrary  he  claims 
the  brig  as  her  owner.     But  independently  of  this  state  of  the 
case  on  the  face  of  the  pleadings,  can  it  be  supported  that  the 
lien  and  security  given  by  the  act  of  assembly  to  mechanics 
who  build  a  vessel,  and  to  the  men  who  furnish  the  materials  of 
which  she  is  constructed,  may  be  lost  and  defeated  by  a  trans- 
fer of  the  vessel  by  the  owner,  with  whom  they  did  make 
their  contracts,  and  to  whom  they  did  furnish  their  work  and 
materials,  to  a  stranger  with  whom  they  had  no  contract  or 
dealing?     Can  they,  in  this  way,  be  turned  from  the  person, 
with  whom  they  did  contract,  to  one  they  had  nothing  to  do 
with  ?   Can  they,  by  an  act  of  the  other  party,  to  which  they 
were  not  consenting  or  privy,  be  deprived  of  the  substantial 
security  on  the  body  of  the  vessel  given  to  them  by  the  law, 
and  be  turned  over  to  the  personal  responsibility  of  a  man  who 
may  not  be  worth  a  farthing?    The  person,  with  whom  they 
made  their  contracts,  replies,  I  am  not  the  owner  of  the  vessel; 
and  the  owner  says  to  them,  I  am  not  the  person  with  whom 
you  made  the  contracts.     When  the  act  of  assembly  speaks  of 
masters  and  owners  of  a  vessel,  it  is  most  manifest  it  intends 
the  masters  and  owners  at  the  time  the  contract  was  made,  the 
work  done,  or  the  materials  furnished,  and  not  those  who 
might  afterwards  become  so.     The  lien  on  the  vessel  attached 
when  the  materials  were  furnished,  and  it  cannot  be  afterwards 
divested  by  the  act  of  one  of  the  parties.     In  this  case  the 
ownership  of  Tees  continued  until  after  the  brig  was  launched; 
until   that  time  the  sale  to  Harper  was  contingent,  and  the 
right  of  Tees  in  her  as  her  owner  was  full  and  complete. 

If  this  construction  of  the  act,  upon  a  change  of  the  owners 
of  a  vessel,  be  sound,  the  same  must  be  applied  to  a  change  of 
the  master ;  and  has  it  ever  been  suggested  that  the  lien  of  a 
contract,  made  with  the  master  of  a  vessel,  is  lost  by  the  ap- 
pointment of  a  new  master? 

Now  as  to  the  custom  alleged  in  this  case,  to  sustain  this 
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part  of  the  defence,  it  was  incumbent  on  the  respondent  to 
show  one  clearly  and  uniformly  well  known  and  understood,  so 
that  it  must  be  presumed  to  haye  been  part  of  the  contract  be- 
tween the  libellants  and  respondents,  that  the  mechanics  and 
materialmen  of  a  vessel  built  in  this  port  on  speculation,  are 
bound,  by  virtue  of  the  custom  and  without  any  express  agree- 
ment or  understanding  to  that  effect,  to  wait  for  the  payment 
of  their  debts,  until  the  vessel  is  finished  and  sold;  and  to 
forego  and  postpone  all  legal  remedies  and  proceedings,  for  the 
recovery  of  their  claims,  until  she  is  sold.  No  witness  has 
testified  to  any  such  usage;  on  the  contrary,  the  evidence 
rather  gives  a  negative  to  any  such  pretension.  The  fair  re-* 
suit  of  all  the  testimony  upon  this  point  is,  that  there  is  a  sort 
of  understanding  that  in  such  a  case,  that  is,  of  a  vessel  built 
for  sale,  or,  as  it  is  called,  on  speculation,  the  mechanics  and 
materialmen  will  not  press  for  their  debts  until  she  is  sold, 
because  it  is  for  their  own  advantage.  It  is  an  acquiescence  in 
the  delay  of  payment  for  their  own  advantage,  and  not  by  of 
under  any  obligation  on  their  part,  or  any  contract  implied 
with  their  employer.  No  witness  has  said  or  suggested  that, 
in  such  a  case,  the  materialmen  are  bound  by  any  usage  or 
understanding  of  the  trade,  not  to  sue  for  their  debts,  or  that 
they  have  abandoned  or  surrendered  any  of  their  legal  rights 
or  remedies,  or  given  up  their  claim  or  lien  on  the  vessel,  or 
any  other  security  for  their  debts.  All  beyond  this  must  be 
the  subject  of  a  special  arrangement  or  contract  between  the 
builder  and  the  persons  from  whom  he  obtains  his  materials  or 
labour. 

A  number  of  witnesses  have  been  produced  to  support  this 
part  of  the  defence;  to  wit,  John  Vaughan,  M r.  Vanduson,  W. 
Vanhorn,  Samuel  Green,  John  W.  Eyre,  with  others;  all  ex- 
perienced ship  builders,  or  concerned  in  furnishing  ships.  Mr. 
Eyre  said,  <<  when  a  vessel  is  built  on  speculation,  the  under- 
standing is,  that  the  materialmen  are  to  wait  until  she  is  sold.'' 
On  a  question  from  the  court,  in  relation  to  a  vessel  built  by 
himself  on  speculation  or  for  sale,  ^  my  understanding  waa,  thai 
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the  matertftlmea  were  to  wiit  a  reasonable  time  to  sell  the 
rcaseL  I  made  an  agreement  with  one  of  the  men  to  wait  aix 
montfaflL"  Thia  is  very  diflferent  from  the  aasertion  of  an  ani- 
form  ohligalorj  coatom,  which  binds  the  materialmen  to  wait 
fiMT  the  sale  ef  the  vessel,  before  they  can  claim  a  payment  of 
their  debts.  Bat  Mr.  Eyre  adds,  ^  I  think  the  materialmett 
do  not'give  up  the  vesseL^'  If  he  is  right  in  this  opinion,  and 
it  can  hatdly  be  questioned,  it  is  absohitely  destructive  of  the 
austom  sat  up ;  entirely  inconsistent  with  it  If  these  debts 
are  not  to  be  paid  until  the  vessel  is  sold,  and  they  are  to  be 
satisfied  from  the  proceeds  of  the  sale,  it  is  clear,  that  this  fund 
cannot  he  received  until  the  vessel  isddivered  to  the  purchaser 
without  incumbninoe;  and,  of  consequence,  that  she  passes  into 
the  hands  of  the  purchaser  clear  of  the  liens  of  the  mechanics  and 
materialmen,  who  will  have  only  the  personal  security  of  their 
employer  for  their  debts,  and  must  depend  altogether  upon  his 
ability  or  integrity  to  appropriate  the  money  received  by  him  to 
the  discharge  of  their  claims.  Every  witness  rc^ts  this  conse- 
quence, and,  of  course,  denies  the  premises  from  which  it  must 
follow.  Other  objections  have  been  made  to  this  custom,  and 
counter  evidence  was  produced,  which  it  is  unnecessary  to  ez-^ 
amine,  as,  in  my  opinion,  the  testimony  of  the  respondent  en- 
tirely fails  to  support  it 

'.  N'olhing  remains  but  the  appeal  to  the  discretion  of  the  court, 
•bt'ta  order  a  sale  when,  from  the  pressure,  as  it  is  said,  of  the 
times,  a  sacrifice  of  the  property  will  be  made.  I  have  no  such 
discreiioD.  The  rights  and  remedies  of  a  creditor,  against  the 
person  or  property  of  his  debtor,  are  given  to  him  by  the  law, 
and  B  judge  has  no  power  to  resist  them  on  speculative 
opinions  concerning  their  eflFect  If  they  are  denied,  or  inter- 
nopted,  or  delayed,  it  must  be  by  the  law,  and  not  by  the  dis- 
crelion<^pf  liie  judge;  unless  when  the  law  imparts  such  a  power 
to  him.  The  sales  by  the  sheriffs  are  not  stopped  by  the  courts 
for  such  reasons.  We  see  every  day  sacrifices  of  property  to 
a  vast  extent  If  the  pressure  of  the  times  distresses  the  debtor 
lad  dapraeiates  his  property,  it  also  reaches  the  creditor^  and 
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makes  it  the  more  neeessarj  for  him  to  collect  the  debts  that 
are  due  to  him;  and  prevent,  perhaps,  a  sacrifice  of  his  own 
property  to  satisfy  his  creditors.  This  appeal  for  indulgence, 
if  I  had  the  power  to  afford  it,  could  not  preyail  in  this  case. 
We  have  no  explanaUoR  of  the  real  situation  or  object  of  this 
sale  of  the  brig  by  Tees  to  Harper.  If  it  is  a  real  bonfi  fide  trans- 
action, and  Mr.  Harper  has  truly  paid  to  Tees  the  purchase  mo- 
ney, why  has  not  Tees  paid  with  it  the  just  and  undisputed  claims 
of  the  libellants?  He  is  the  party  respondent  before  the  court, 
and  the  claimant  who  takes  defence,  and  prays  for  this  forbear- 
ance. On  the  contrary,  if  Mr.  Harper  has  not  paid  the  consi- 
deration money  of  the  purchase,  why  does  he  not  at  once  come 
forward  and  pay  these  claims,  and  take  his  credit  for  them  in 
his  settlement  with  Tees? 

Dkchke.  That  the  vessel  be  condemned  and  sold  according 
to  the  prayer  of  the  libel. 


Jsssx  Delano,  Junior 
John  Scott. 


L  The  praiMnui  of  the  lixtfa  MdioB  of  the  eet  of  31et  Febratry,  1793,  ere  in- 
tended to  declare  the  deftnee  that  ahall  be  svailable  to  a  paity  ehufed  hj  a 
patentee  with  a  Tiolation  of  his  rig^ht 

d.  The  provisioDB  of  the  tenth  section  of  the  act  of  Slat  February,  1793,  apply 
only  to  caees  in  which  a  patent  has  been  obtained  by  fraud,  sarreptitioosly,  or 
by  ftlse  snggeetiens,  and  are  intended  to  protect  the  poblic  from  impoeition. 

3.  Thongrh  a  patentee  believes  hinselC  bona  fide,  to  be  the  original  inventor  of 
the  improvement  patented,  yet  the  fkct  of  his  not  being  so,  if  it  does  not  consti- 
tnte  a  false  suggestion  in  obtaining  it,  appears  to  be  a  sufficient  ground  for 
repealing  it 

4.  Tlie  mere  enrtenoe  of  a  previooe  patent  or  speoifioatioD  of  an  impiweineDt 
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m  nolsiiffist«ntto  ertaUkli  tiMfiictof  ftuMl  inaaobMqaoKtpilanlM  of ««» 

lar  improTeiiieiit;  actual  knowledge  of  it  mwt  be  proved. 
5.  If  there  be  a  fiJee  suggeitiaii  in  any  of  eerenl  material  Ada  eet  fiMth  in  a 

specification,  the  patent  is  uiTalid. 
%.  An  order,  on  a  mie  to  show  eanae  why  a  aeire  fteias  shoold  not  issnetorepeal 

a  patent,  kmerely  a  pielininary  pvoeeedkig,  aad  does  act  Juitirwina  Ihs  qiien- 

tlon  of  the  vaUdhj  of  the  pateat 
7.  An  exemplification  of  a  patent  afterwards  enrrendered  and  caBceUed,  may  be 

giTen  in  eyidenoe  to  show  that  an  improvement,  subeeqnently  patented,  is  noC 

originaL 
ft  A  mere  workman,  employed  by  a  peraon  who  k  Bot  the  palenteiH  to  nwhi 

parts  of  a  patented  machine,  is  not  liable  to  a  panal^  nnder  the  pwwrisinM  of 

the  act  of  21  st  February,  1793. 

9.  A  mere  difference  in  the  manner  and  form  of  applying'  an  invention,  which  is 
the  same  in  principle  with  one  previoosly  need,  wifl  not  jntftify  a  new  patent. 

10.  A  judgment  againat  a  patentee,  en  a  scire  froiaa  iasoed  to  obtun  a  repeal  of 
a  patent,  vacates  the  same ;  bot  a  judgment  in  his  fiivour  will  not  preveat  hie 
right  beug  contested  in  a  suit  he  may  subsequently  instilntr  for  its  Tiolation. 

jThis  was  a  suit  brought  by  scire  faeias,  for  the  purpoee  of 
repealing  a  patent  obtained  by  the  defendant  from  the  United 
States,  under  which  he  claimed  the  sole  and  exclusive  right  of 
using  and  vending  to  others,  certain  improvements  in  making 
iron  chests  or  safes.  This  patent  the  plaintiff  alleged  be  had 
obtained  surreptitiously  and  on  false  suggestions. 

The  original  proceedings  in  the  case  were  as  follovrs.  On 
the  29th  October,  ltt33,  the  plaintiff  appeared  before  the  dis- 
trict judge  of  the  United  States  for  the  Eastern  District  of  Penn- 
sylvania, and  on  his  oath  declared  and  complained;  that  the 
defendant,  who  was  a  resident  of  the  district,  had,  on  the  12th 
November,  1830,  and  within  three  years  from  this  ^plication, 
as  well  as  within  three  years  from  the  issuing  of  the  patent  in 
question,  obtained  the  same  from  the  United  States;  that  it 
purported  to  secure  to  him  the  right  above  stated  for  fourteen 
years  from  the  date  thereof;  that  it  was  obtained  by  the  de- 
fendant surreptitiously  and  on  false  suggestions;  that  he  was 
not  the  true  inventor  of  the  improvements  described  in  it;  and 
therefore  praying  that  a  rule  might  be  granted,  calling  on  the 
defendant  to  show  cause  why  process  should  not  be  issued^  for 
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the  purpoM  of  repealing  the  patent,  according  to  the  provisions 
of  the  act  of  congressi  in  such  case  made  and  provided. 

On  the  14th  March,  1834,  this  application  was  argued  by 
Peruhs  for  the  plaintiff,  and  Eaals  for  the  defendant 

On  the  21  St  March,  Judge  Hopkihsok  delivered  the  follow* 
iDg  opinion: 

The  affidavit  of  the  complainant  in  this  case  was  made  on  the 
B9th  day  of  October,  183S,  and  set  forth,  that  the  defendant, 
John  Scott,  within  three  years  antecedent  to  the  date  of  the 
said  affidavit,  to  wit,  on  the  12th  day  of  November,  1830,  had 
obtained,  from  the  United  States,  a  patent,  to  secure  to  him  for 
fourteen  years  the  sole  and  exclusive  right  to  vend  to  others 
oertaia  improvements  in  making  iron  chests  or  safes ;  that  this 
patent  was  obtained  by  the  said  Scott  surreptitiously  and  upon 
false  su^;estions ;  and  that  the  said  Scott  is  not  the  true  in- 
ventor or  discoverer  of  the  said  improvements.  Upon  this 
affidavit  a  rule  was  granted,  calling  upon  the  said  Scott  to  show 
cause  why  process  riiould  not  issue  to  repeal  the  said  letters 
patent  The  rule  was  duly  served  on  the  defendant,  and  he 
has  appeared,  by  his  counsel,  to  show  cause  against  the  issuing 
of  the  process  demanded. 

The  affidavit  contains  two  allegations,  distinctly  made.  I. 
That  the  patent  in  question  was  obtained  surreptitiously  and  by 
false  suggestions.  8.  That  the  patentee  is  not  the  true  inventor 
or  discoverer  of  the  improvement  patented. 

To  maintain  these  allegations,  the  complainant  has  given  in  evi* 
denee  a  patent  granted  to  himself  for  the  same  improvements,  as 
he  avers,  dated  on  the  7th  March,  1826;  and  also  the  depositions 
of  several  witnesses  to  prove  the  identity,  at  least,  substantially, 
of  the  improvements  patented  in  the  two  patents,  and  also  to 
show  the  fraud  of  the  defendant  in  obtaining  his  patent  These 
witnesses  swear,  in  general,  that  the  improvements  are  substan- 
tially the  same,  and  particularly  describe  both.  They  also  tes- 
tify, that  the  defendant,  Scott,  was  employed  by  the  complainant 
as  a  workman  in  doing  the  iron  work  of  these  chests,  for  about 
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two  years,  havingi  during  that  time,  had  free  access  to  all  parts  of 
the  work  carried  on  in  the  shop,  and  there  become  acquainted 
with  the  business  of  making  iron  chests  and  safes,  and  with  (he 
peculiar  method  of  saturating  the  wood  with  certain  materials, 
so  as  to  render  it  incombustible.  Other  circumstances  are  de^ 
tailed,  which  need  not  be  repeated  now,  to  show  that  the  pa- 
tentee got  his  whole  knowledge  of  the  improvements  in  questkm 
by  working  in  the  shop  of  the  complainant,  and  there  seeing 
the  manner  in  which  his  iron  chests  were  prepared  and  made. 
No  evidence  was  produced,on  the  part  of  the  defendant,  to  rebut 
or  explain  the  inference  that  would  be  drawn  from  these  facts, 
to  wit,  that  when  he  took  out  his  patent  he  knew  that  he  was 
not  the  inventor  or  discoverer  of  the  improvements  he  claimed 
and  patented.  Nor  has  he  given  any  testimony  of  p^'soos 
skilled  in  the  manufacture  of  the  article  in  question,  to  show 
that  his  manner  of  preparing  and  making  these  chests  is  not  sub- 
stantially and  truly  the  same,  with  that  before  used  and  patented 
by  the  complainant  If  tlie  alleged  improvements  in  both  pa- 
tents are  the  same,  and  if  the  defendant  acquired  his  knowledge 
of  them  by  working  in  the  shop  ol  the  complainant^  where  they 
were  made,  then  the  whole  case  of  the  complainant  is  made  out, 
to  wit,  that  the  defendant  is  not  the  true  inventor  or  discoverer 
of  the  thing  he  has  patented,  and  that  he  did  obtain  his  patent 
surreptitiously  and  by  false  suggestions,  by  swearing  to  that 
which  he  knew  to  be  untrue.  This  is  not  the  stage  of  this  pro- 
ceeding when  I  am  called  upon  definitively  to  affirm  or  deny 
either  of  these  allegations :  they  are  questions  of  het  on  which 
the  defendant  has  a  right  to  the  opinion  and  verdict  of  a  jury  of 
his  country,  on  such  evidence  and  arguments  as  it  may  here- 
after be  in  his  power  to  offer  to  them.  Having  already  acted 
on  the  opinion,  that  the  matter  alleged  in  the  complainant's  affi- 
davit was  sufficient  to  grant  the  rule  upon  the  patentee  to  show 
cause  why  process  should  not  issue  against  him,  to  repeal  his 
patent,  I  have  only  now  to  decide  whether  he  has  shown  such 
cause,  and  removed  the  effect  of  the  complainant's  affidavit  I 
think  he  has  not  done  so;  on  the  contrary,  he  has  offered  no 
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eyidence  to  repel^  or  weaken,  or  discredit  the  allegations  of  the 
complainant,  who  has  strengthened  himself  by  the  depositions 
of  several  witnesses.  I  repeat  that  the  whole  case  is  neverthe* 
less  open  to  the  defendant ;  be  may  reserve  his  defence  for  the 
future  inquiry  before  a  jury,  and  will  not  then  be  prejudiced  by 
any  omissions  on  his  part,  at  this  incipient  hearing,  or  by  any 
opinion  I  may  express  of  his  case  as  it  now  stands. 

Some  questions  of  law,  on  the  construction  of  the  tenth 
section  of  the  patent  law  of  21st  February,  1793,  have  been 
mooted  in  the  argument  of  the  case,  which  I  will  briefly  notice. 

If  I  were  called  to  give  a  construction,  for  the  first  time,  to 
this  section,  I  confess  I  should  have  some  embarrassment  to 
reconcile  and  satisfy  all  its  parts.  But  happily  this  section  has 
been  carefully  and  critically  examined,  not  only  by  a  learned 
judge  of  the  supreme  court  of  the  United  States  in  his  circuit, 
(Stearns  v.  Barrett,  1  Mason,  153,)  but  afterwards  by  that  court 
itself,  (Ex  parte  Wood,  9  Wheaton,  603.)  The  decisions  of 
that  court  on  the  doubtful  points  in  this  law,  not  only  bind  me 
by  their  authority,  but  entirely  satisfy  and  accord  with  my 
own  judgment  They  give  the  fullest  justice  to  the  parties 
interested,  while  they  do  no  violence  to  any  part  of  the  act, 
but  make  all  its  provisions  consistent  with  each  other,  and 
with  the  general  principles  of  justice  and  law.  The  following 
points  seem  to  me  to  be  the  settled  construction  of  the  section 
in  question.  1.  That  the  proceeding  given  by  it,  to  procure 
the  repeal  of  a  patent,  applies  only  to  cases  in  which  the  patent 
has  been  obtained  by  fraud,  surreptitiously,  by  false  sugges- 
tions, by  some  wilful  misrepresentation  and  deception.  The 
mere  fact  that  the  patentee  was  not  the  original  inventor  of 
the  thing  patented,  is  not  such  a  false  suggestion  as  is  contem- 
plated by  the  act,  although  there  are  some  words  in  it  which 
seem  to  favour  that  construction, provided  that  the  patentee,  bond 
fide  believed  himself  to  be  the  true  inventor,  when  he  applied 
for  and  received  his  patent,  and  did  not  know  of  any  antece- 
dent use  and  invention  of  the  thing  claimed  by  him.  There 
must  be  an  intended  deception  and  fraud  upon  the  govern- 
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ment  and  tlie  public;  a  wilful  wrong  to  the  true  inventor,  (port 
p.  501.)  2.  That  the  bearing,  on  the  return  of  the  rule  to  abow 
cause,  is  merely  an  initial  proceeding,  for  a  more  full  and  ddib* 
erate  examination  and  trial  of  the  cause  of  complaint,  it,  in  the 
opinion  of  Ae  judge,  there  shall  be  a  good  and  sufficient 
ground  laid  for  such  further  examination;  that  the  order  of  the 
judge,  on  this  hearing,  cannot  be  that  the  patent  is  inyalid,  but 
only  that  process  shall  issue  for  a  trial  of  its  validity;  and  it 
is  upon  such  trial  that  the  question  of  validity  is  to  be  deter- 
mined, or  an  issue  to  be  made  between  the  parties,  and  the 
letters  patent  to  be  repealed  by  the  judgment  of  the  court,  if 
the  issue  shall  be  decided  against  the  patentee.  3,  That  on 
the  return  of  the  process  issued  on  the  rule,  the  parties  will 
make  up  their  issue  according  to  the  case  in  controversy;  and 
the  trial  will  be  by  a  jury  or  the  court,  according  as  the  issue 
shall  present  a  question  of  fact  or  of  law.  The  decision 
against  the  patentee  will  repeal  and  vacate  his  letters  patent, 
but  a  decision  of  this  issue  in  his  £aivour  will  give  no  strength 
or  confirmation  to  them,  to  prevent  his  right  from  being  con- 
tested and  tried  in  any  suit  he  may  afterwards  bring  for  a  vio- 
lation of  it  The  summary  proceeding  under  the  tenth  section 
was  probably  given  to  protect  the  public  from  manifest  frauds, 
in  taking  out  patents,  (the  fees  of  office  being  no  check,)  for 
known  and  common  things.  The  imposing  appearance  of  the 
patent  would  deceive  the  timid  and  ignorant,  who  might  be* 
lieve  it  was  conclusive  evidenceof  right,or  who  might  be  unable 
or  unwilling  to  take  upon  themselves  the  hazard,  and  the  cer- 
tain loss  of  time  and  money,  in  which  they  would  be  involved 
by  litigation.  T|iey  would,  therefore,  wisely  prefer  to  pay 
something  for  the  peai^eable  use  of  the  pretended  invention. 
Such  frauds  have  been,  more  than  once,  successfully  practised. 

It  is  OHDERED,  that  the  rule  in  this  case  be  made  absolute; 
and  that  process  issue,  in  nature  of  a^scire  facias,  to  the  pa- 
tentee, to  show  cause  why  the  patent  should  not  be  repealed, 
with  costs  of  suit 
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On  the  Sd  May,  18349  the  writ  of  scire  fiteias  issued,  to 
which  the  defendaot  subsequently  pleaded  not  gniltyy  with 
leave  to  give  the  special  matter  in  evidence. 

On  the  ^7th  May,  ISS^,  the  case  came  on  for  trial  before 
Judge  HopxiirsoH  and  a  special  jury.  It  was  argued  by  Pbk* 
KIK89  for  the  plaintiff,  and  Eabls  and  Dallas,  for  the  de* 
fendant 

PsRKiNs,  for  the  plaintiff 

This  suit  is  a  proceeding  under  the  tenth  section  of  the  act  of 
congress  of  dlst  February,  1793,(1  Story's  Laws,  303,)  direct- 
ing the  manner  in  which  a  patent  may  be  repealed,  if  it  has 
been  obtained  surreptitiously  or  upon  false  suggestions.  The 
plaintiff  invented  a  mode  of  making  iron  chests  so  as  to  render 
them  incombustible.  On  the  7th  March,  1826,  he  took  out  a 
patent  for  his  improvements,  which  are  detailed  in  his  speci- 
fication. In  October,  1827,  Scott,  the  defendant,  came  to  work 
in  the  plaintiff's  shop,  who  was  then  making  iron  chests  accord- 
ing to  his  patent  He  remained  working  in  this  shop  until 
'  September,  1829,  when  he  went  to  Ohio.  He  returned  to 
New  York  in  about  a  year.  The  plaintiff  had  heard  in  the  mean 
time  that  he  had  been  making  iron  chests;  he  charged  him  with  it, 
but  he  denied  it  He  was  then  allowed  to  go  over  the  factory. 
He  went  away,  declining  employment  by  Delano,  and  came  to 
Philadelphia  where  he  set  up  a  manufactory  of  iron  .chests  the 
same  as  those  made  by  Delano.  1  n  October,  1 830,  he  took  out  his 
patent  for  .them,  making  the  usual  affidavit  It  is  to  repeal 
this  patent,  as  having  been  obtained  surreptitiously  and  by 
failse  suggestions,  that  this  proceeding  has  been  instituted. 

The  affidavit  of  Scott,  made  before  Alderman  Badger  on  the 
29th  October,  1830,  was  then  read.  In  this  he  swears  that  he  be- 
lieves himself  to  be  the  true  and  original  inventor  of  the  im- 
provements within  specified  and  described;  and  that  the  same, 
to  the  best  of  his  knowledge  and  belief,  had  not  been  known 
or  used  either  in  this  or  any  foreign  country. 

The  counsel  for  the  plaintiff  then  stated  in  detail  the  im- 
preveiaents  claimed  by  Seott,  amounting  to  ten.    He  then 
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offisred  a  certified  official  copy  of  a  patent  taken  out  by  the 
plaintiff,  which  was  afterwards  surrendered  and  cancelled  on 
account  of  a  defective  specification;  and  a  new  patent  obtained 
on  13th  August,  1834.  This  cancelled  patent  was  offered  to 
show  that  Scott's  first  specification  had  been  previously  patent* 
ed;  it  was  to  be  followed  by  evidence  of  its  use  in  the  plain* 
tiff's  shop  when  Scott  worked  there. 

Earls  and  Dallas,  for  the  defendant 

We  object  to  this  evidence.  The  paper  is  imperfect.  We 
should  know  when  it  was  cancelled;  how  and  for  what  defect 
or  reason.  If  the  plaintiff  can  show  that  he  had  used  pot- 
ash in  New  York,  and  that  Scott  knew  it,  that  is  sufficient 
without  this  paper.  He  should  first  show  that  Scott  knew  the 
existence  of  this  paper. 

Perkins,  for  the  plaintiff,  in  reply. 

By  the  third  section  of  the  act  of  2l8t  February,  1793,  (I 
Story's  Laws,  302,)  <<  certified  copies  are  competent  evidence  in 
all  courts  when  any  matter  or  thing,  touching  a  patent  right, 
shall  come  in  question." 

Judge  HoPKiKsOK  delivered  the  following  opinion: 
I  admit  the  evidence.  The  plaintiff  is  to  prove  two  things; 
1.  That  Scott  is  not  the  inventor  of  the  improvement  in  ques- 
tion. 2.  That  he  obtained  his  patent  surreptitiously.  To  prove 
the  second  point,  he  must  show  knowledge  of  the  defendant, 
that  he  was  not  the  inventor;  though  he  need  not  do  so  to 
prove  the  first  This  evidence  is  good  for  the  former  purpose, 
that  is,  to  show  he  was  not  the  original  inventor.  The  copy  ofier* 
ed  proves  the  existence  of  the  original  in  the  department  of  state. 

Pbrkiks,  for  the  plaintiff,  in  oontinuation. 

All  the  specifications  of  Scott's  patent  show  that  none  of 
them  were  his  inventions.  A  great  number  of  witnesses  ex- 
amined, all  show  that  these  improvements  were  in  Delano's  pa- 
tent; that  they  were  used  by  him  before  Scott's  application  for  a 
patent;  and  that  Scott  had  full  knowledge  that  they  were  so  used. 
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They  further  prove  that  Scott's  first  knowledge  of  the  business 
was  obtained  in  Delano's  shop;  he  was  entirely  ignorant  of 
every  part  of  it  when  he  came  there. 

Thomas  Archbold,  being  ofiered  by  the  plaintiff  as  a  witness, 
was  sworn  on  his  voire  dire.  He  said  he  had  made  springs  to 
the  bolt,  such  as  are  described  in  Scott's  patent. 

Eable  and  Dallas  for  the  defendant  object. 

The  witness  is  not  competent ;  he  has  an  interest  in  the  event 
of  the  suit  If,  by  this  verdict  and  judgment,  Scott's  patent 
should  be  aflSrmed,  it  might  be  given  in  evidence  against  the  wit- 
ness in  a  suit  for  infringing  the  patent;  he  has,  therefore,  an  inte- 
rest to  destroy  it  in  order  to  secure  himself.  Scott  might  sue  on 
his  patent,  even  if  the  verdict  and  judgment  here  should  declare 
it  invalid.  Agents  who  vend  a  patented  article  are  liable  to  da- 
mages. The  witness  has  admitted  that  he  has  violated  the  patent; 
and  is,  therefore,  liable  for  damages.  He  cannot  be  permitted 
to  take  away  from  Scott  the  capacity  to  sue  him.  Hayes  v. 
Grier,  4  Binney,  83.     Conrad  v.  Keyser,  5  Serg.  &  Raw.  371. 

The  witness,  being  called  back  by  the  judge,  says,  that  he  has 
made  these  bolts  in  Uie  shop  of  Mr.  Delano,  as  one  of  his  work- 
men. 

Judge  HoPKiNSON  stopped  the  counsel  for  the  plaintiff,  who 
was  about  to  reply. 

On  general  principles  I  should  think  the  evidence  admis- 
sible. To  exclude  it,  the  interest  of  the  witness  should  be 
more  certain  and  immediate;  not  so  contingent,  remote,  and 
dubious.  The  possibility  that  an  action  might  be  brought 
against  him,  in  case  his  testimony  should  not  prevail,  or  the 
tendency  of  his  testimony  to  render  his  liability  less  probable, 
would  not  exclude  him;  it  may  affect  his  credit,  but  not  his 
competency.  (1  Starkie  Ev.  86,  88.)  But  it  is  clear  to  mo 
that  the  witness  would  not  be  liable  to  any  damages  for  the 
violation  of  Scott's  patent,  should  it  be  found  to  be  a  good  and 
valid  one.  He  is  not  within  the  terms  of  the  fiflh  section  of 
the  act  It  is  there  enacted,  **  that  if  any  person  shall  make, 
63 
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devise,  and  use,  or  seii  the  thing  so  invented,  be  shall  forfeit 
and  pay  to  the  patentee."  In  my  opinion,  this  description 
does  not,  and  was  never  intended,  to  bmbrace  every  workman 
who  may  be  employed  in  making  parts  of  a  patented  machine; 
nor  one  who  may  sell  them  as  the  shopman  or  clerk  of  another. 
The  maker  and  seller  intended  by  the  act,  is  the  principal  who 
employs  these  subordinate  agents;  the  person  for  whom,  by 
whose  direction,  and  on  whose  account,  the  machines  are  made 
and  sold;  the  person  who  receives  the  profit  of  the  sale;  he  is 
the  seller  and  the  maker.  It  is  he  who  claims  title  and  proper* 
ty  in  the  thing,  and  who  undertakes  to  transfer  it  to  the  pur- 
chaser. The  workmen  employed  by  him  for  stipulated  wages, 
have  nothing  to  do  with  his  right,  or  with  his  invasion  of  the 
rights  of  another.  They  work  under  bis  direction,  and  sell  on 
his  account  There  may  be  a  do2en  or  more  mechaoics  em- 
ployed in  making  one  machine;  and  several  attending  in  the 
shop  where  it  is  sold.  Is  each  of  these  liable  for  damages^ 
that  is,  to  forfeit  and  pay  to  the  patentee  a  sum  at  least  three 
times  the  price  for  winch  the  patentee  has  usually  sold  his  in- 
vention? If  this  be  the  law,  the  patentee  would  recover  for 
every  invasion  of  his  right,  for  every  machine  made  and  sold, 
not  three  times  but  fifty  or  an  hundred  times  the  price  of  it; 
although  no  one  of  the  defendants  made  the  machine,  but  it  was 
the  joint  work  of  all.  The  witness  now  ofiered,  and  objected 
to,  made  nothing  but  the  spring  bolts  of  the  chests.  So  as  to 
the  persons  who  may  sell  it,  as  the  shopmen  or^  clerks  of  the 
owner.  In  common  parlance,  as  well  as  in  the  understanding 
of  the  law,  the  seller  of  an  article  is  the  owner  for  whom  it  is 
sold;  not  the  man  or  boy  in  the  shop  who  delivers  it  to  the 
buyer  and  receives  his  money.  If  sold  on  credit,  the  buyer 
becomes  the  debtor  of  the  owner,  of  the  master  of  the  shop,  as 
the  seller. 

Perkins,  for  the  plaintifil 

The  evidence  being  closed  on  both  sides,  the  case  vras 
argued  by  the  counsel  for  the  plaintifi*,  who  cited  Odiome 
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y.  Winkley,  2  Gallison,  51.  Stearns  v.  Barrett,  1  Masoii) 
153.  171.  Evans  y.  Eaton,  Peters  C.  C.  Rep.  342.  Same 
case,  3  Wheaton,  454.    Ex  parte  Wood,  0  Wheaton,  603. 

Eabx.s  and  Dallas,  for  the  defendant 

The  evidence  of  the  case  shows,  that  some  of  the  improve- 
ments introduced  by  Scott,  were  new  and  useful;  but  the  main 
question  is  not,  whether  he  was  or  was  not  the  inventor  of 
them  or  any  of  them;  but  whether  he  has  falsely  and  surrepti- 
tiously taken  a  patent  for  that  of  which  he  then  knew  he  was 
not  the  inventor.    Evans  v.  Eaton,  Peters,  C.  C.  Rep.  342. 

Judge  HopKiNsoM  delivered  the  following  charge  to  the  jury: 
The  issue  you  are  now  trying,  is  made  under  the  provisions 
of  the  tenth  section  of  the  act  of  21st  February,  1793.  The 
question  is  on  the  repeal  of  the  patent  granted  to  the  defen- 
dant; you  will  observe  that  a  patent  may  also  be  annulled  un- 
der the  sixth  section  of  this  act.  By  the  terms  of  that  section, 
if  the  specification  of  the  patentee  does  not  contain  the  whole 
truth  relative  to  his  discovery;  or  contains  more  than  is  neces^ 
aary,  for  the  purpose  of  deceiving  the  public;  or  if  it  was 
not  originally  discovered  by  the  patentee;  or  he  had  sur- 
reptitiously obtained  a  patent  for  the  discovery  of  another 
person,  judgment  shall  be  rendered  for  the  defendant,  and  the 
patent  shall  be  declared  void.  Under  the  tenth  section,  the 
patent  will  also  be  repealed,  if  the  patentee  was  not  the  true 
inventorof  the  thing;  or  had  obtained  the  patent  surreptitiously. 
These  sections,  however,  are  essentially  different  in  their  ob- 
jects and  provisions.  The  sixth  section  declares  the  defences 
that  shall  be  available  for  a  party  against  whom  a  patentee  has 
to)ught  suit  for  the  invasion  of  his  right;  but  no  process  or 
means  are  given  for  the  examination  of  a  patent  right,  however 
false  and  fraudulent  it  may  be,  if  the  patentee  will  be  content  to 
forbear  to  bring  a  suit  against  those  who  use  it  He  may  thus 
avoid  all  examination  of  his  right,  and  he  may  go  on  impo- 
sing upon  the  ignorant  or  timid,  and  lay  his  unjust  contriba- 
tiona  upon  them,     A  case  is  recorded  of  a  patent  for  using  tfae 
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common  stone  coal  in  a  common  blacksmith's  forge.  The  pa- 
tentee went  through  the  country  exhibiting  his  parchment 
patent  with  the  great  seal  of  the  department  of  state,  and  the 
signatures  of  the  high  officers  of  goYcrnment  appended  to  it 
This  would  naturally  alarm  an  ignorant  smith,  and  as  the  pa- 
tentee would  sell  him  a  right  for  two  or  three  dollars,  or  for 
whatever  he  could  get  for  it,  a  prudent  man  would  jNrefer  pay- 
ing so  small  a  sum,  rather  than  go  to  law  with  an  adyersary 
apparently  so  well  armed.  To  protect  the  public  from  such 
impositions,  this  tenth  section  was  enacted,  and  giyes  the  power 
to  any  persod,  interested  or  not  in  the  discovery  or  the  patent, 
to  call  upon  the  patentee  for  an  examination  of  his  right,  and 
have  it  repealed,  if  it  shall  be  found  that  he  is  not  entitled  to 
it  This  proceeding,  however,  must  be  instituted  within  three 
years;  for  if  the  public  acquiesces  for  that  period  in  the  claim 
of  the  patentee,  it  shall  only  be  questioned  by  one  against 
whom  a  suit  is  brought  for  a  violation  of  it,  when  the  defendant 
will  always  have  the  benefit  of  the  defence  provided  for  him 
by  the  sixth  section  of  the  act 

With  this  explanation  of  these  sections  of  the  patent  act,  you 
will  inquire  whether  the  specifications  contained  in  Scott's  pa- 
tent, or  any  of  them,  are  substantially  the  same  with  those  used 
in  Delano's  chests,  or  in  any  other  chest,  French,  English  or 
German,  antecedent  to  Scott's  patent,  and  to  his  claim  of  inven- 
tion. 1  say  substantially,  for  a  difference  in  the  manner  or  form 
of  applying  the  invention,  if  it  be  the  same  principle,  will  not 
justify  Scott's  patent  1  have  also  said,  <  or  any  of  them,'  for 
the  petition  and  oath  claim  all  and  each  of  them;  and  if  there  be 
a  false  suggestion  in  a  material  fact,  the  patent  is  invalid.  So,  on 
another  settled  principle  of  law,  he  must  not  patent  more  than 
his  invention,  or  all  is  invalid.  If  you  shall  think  that  all  or  any 
of  Scott's  specifications  were  used  before  by  Delano,  or  any 
other  person,  his  patent  can  give  him  no  title  to  them. 

But  you  have  to  inquire  into  another  question  here.  Did  the 
defendant  obtain  his  patent  '^  surreptitiously  or  upon  a  false 
suggestion?"  If  he  knew  that  Delano,  or  any  other  person,  had 
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previously  used  his  pretended  iuventions,  he  certainly  obtained 
his  patent  by  falsely  suggesting  that  he  was  the  inventor.     An 
important  question  on  the  construction  of  this  section  of  the 
act  here  presents  itself:  whether  the  mere  fact  that  the  allega- 
tion or  suggestion  of  the  patentee  was  false;  that  is,  that  in 
truth  he  was  not  the*  inventor,  when  he  alleged  that  he  was; 
will  be  sufficient  to  warrant  a  verdict  and  judgment  against  him, 
repealing  his  patent,  in  this  proceeding:  or,  whether  the  com- 
plainant must  not  go  further,  and  show  that  the  defendant  knew 
that  he  was  not  the  inventor,  and  of  course  knew  that  his  alle- 
gation was  false,  and  therefore  wilfully  deceived  the  govern- 
ment and  the  public  in  obtaining  the  patent    When  the  appli- 
cation in  this  case  was  made  to  me,  in  March,  1834,  for  a  rule 
upon  the  defendant  to  show  cause  why  process  should  not  issue 
to  repeal  his  patent,  the  question  now  proposed  was  not  much 
attended  to.    The  argument  was  more  on  the  mode  of  proceed- 
ing than  the  merits  of  the  case.  In  the  opinion  (ante  p.  493)  I  then 
aaid,that  I  considered  it  to  be  the  settled  construction  of  this  sec- 
tion ^  that  the  proceeding  given  by  it  to  procure  the  repeal  of 
the  patent,  applies  only  to  cases  in  which  the  patent  has  been 
obtained  by  fraud,  surreptitiously,  by  false  suggestions,  by  some 
wilful  misrepresentation  and  deception.     The  mere  fact  that 
the  patentee  was  not  the  original  inventor  of  the  thing  patented, 
is  not  such  a  false  suggestion  as  is  contemplated  by  the  act, 
(although  there  are  some  words  in  it  which  seem  to  fiivour  that 
construction,)  provided  that  the  patentee,  bonS  fide,  believed 
himself  to  be  the  true  inventor,  when  he  applied  for  and  re- 
ceived his  patent,  and  did  not  know  of  any  antecedent  use  and 
invention  of  the  thing  claimed  by  him.     There  must  be  an 
intended  deception  and  fraud  upon  the  government  and  the 
public;  a  wilful  wrong  to  the  true  inventor.''     On  a  further 
consideration  of  the  subject,  I  am  led  to  doubt  the  correctness 
of  this  opinion;  indeed,  it  is  but  one  of  several  difficulties  which 
occur,  in  reconciling  the  different  parts  and  provisions  of  this 
law.     The  first  part  of  the  section  unequivocally  requires  that 
the  oath  or  affirmation^  which  is  the  commencement  of  the  pro- 


MS  AUGUST  fi»asaON8,  1884. 

Delano  V.  Seott. 

ceeding,  the  very  foundation  of  the  complaint,  shall  affirm  that 
the  patent  ^  was  obtained  surreptitiously  or  upon  false  sugges- 
tions." If  I  were  left  to  give  a  meaning  to  these  words  alone, 
with  nothing  more  in  the  act  to  show  the  intention  of  the  legis- 
lature, I  should  adhere  to  the  opinion  that  the  falsehood  alluded 
to  was  a  known  and  wilful  untruth,  tlie  fraud  a  surreptitious 
application,  a  designed  and  wilful  deception.  But  when  the 
process  has  been  issued  on  this  affidavit,  and  the  parties  appear 
here,  the  one  to  maintain  his  complaint  as  set  forth  in  the  affi- 
davit, and  the  other  to  defend  himself  against  that  complaint, 
which  is,  that  he  obtained  his  patent  surreptitiously  or  by  false 
suggestion,  we  find  the  ground  of  inquiry  much  widened,  and 
this  court  is  directed  to  render  a  judgment  for  the  repeal  of  the 
patent,  <<  in  case  no  sufficient  cause  shall  be  shown  to  the  con- 
trary, or  if  it  shall  appear  that  the  patentee  was  not  the  true 
inventor  or  discoverer."  The  manner  of  obtaining  the  patent, 
whether  by  fraud  and  falsehood,  whether  bonfi  fide  or  surrep- 
titiously, is  left  out  of  the  case,  and  it  is  your  duty  and  mine  to 
repeal  tlie  patent  on  the  grounds  I  have  mentioned. 

While  this  obscurity  in  the  law  has  brought  me  to  doubt  the 
construction  I  formerly  gave  to  it,  I  shall  nevertheless  instruct 
you,  in  your  consideration  of  this  case,  to  take  the  law  to  be  as 
I  held  it  on  the  application  for  this  process.  I  must  presume 
that  the  defendant  has  prepared  his  defence  on  the  law  as  I  then 
laid  it  down,  .and  it  would  be  unjust  to  plac«  him  on  a  worse 
footing  now.  He  shall  have  the  benefit  of  my  mistake,  if  it 
was  one,  and  the  other  party  will  have  the  opportunity,  should 
it  be  necessary,  to  have  the  question  more  deliberately  argued 
and  decided,  by  this  or  another  conrL  For  the  purposes  of 
this  trial  you  will  hold  it  to  be  necessary,  to  justify  a  verdict 
against  the  defendant,  that  when  he  applied  for  and  took  his 
patent,  he  knew  that  the  things,  or  some  of  them,  that  he 
claimed  as  his  inventions,  had  been  used  before,  and  were  not 
his  discoveries. 

Knowledge,  then,  being  necessary  to  bring  the  defendant 
under  the  penalty  of  this  section  of  the  aet,  we  OMist  inquire 
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what  the  knowledge  is  that  will  be  sufficient  for  his  condemna- 
tion. The  complainant,  in  the  first  place,  imtists  upon  the  legal 
or  presumptive  knowledge  arising  from  the  record  of  Delano's 
patent,  long  before  that  obtained  by  the  defendant  The  record 
of  Delano's  patent  and  its  specification  could  be  no  notice  of  his 
discoveries  to  Scott,  unless  there  is  a  substantial  identity  between 
the  specifications  of  the  two  patents.  This  you  will  decide. 
You  have  them  both,  and  have  heard  the  elaborate  arguments 
of  the  counsel  of  the  respective  parties,  affirming  and  denying 
this  identity.  If  you  shall  be  satisfied  that  such  identity  does 
exist  between  the  two  specifications  of  Deiano  and  Scott,  the 
question  then  occurs^  whether  the  record  of  Delano^s  patent  in 
the  office  of  the  department  of  state,  was  such  a  notice  to  Scott 
of  that  patent  and  its  specifications,  as  will  bring  him  within 
the  provisions  of  the  tenth  section  of  the  patent  law  ?  Is  it 
such  a  knowledge  or  notice  as  will  render  his  suggestion  or 
allegation  that  he  was  the  inventor,  surreptitious  and  false,  ac- 
cording to  the  constriction  I  have  given  to  that  section?  Must 
actual  knowledge  be  brought  home  to  him  of  a  previous  use  or 
patent  of  the  same  inventions;  or  will  a  legal  construction  or 
presumptive  knowledge  be  sufficient? 

With  the  interpretation  I  have  adopted  of  this  section  of  the 
act,  a  constructive  notice  of  a  preceding  patent  will  not  be  suf- 
ficient for  the  condemnation  of  the  defendant;  to  fix  the  charge 
of  actual  falsehood  and  fraud  upon  him,  actual  knowledge  must 
be  proved.  It  is  not  like  the  case  of  a  disputed  right  to  pro- 
perty between  two  purchasers,  where,  if  the  first  buyer  has  put 
his  deed  on  record,  he  has  given  all  the  notice  of  his  title  the 
law  requires,  and  a  subsequent  purchaser  who  neglects  to  make 
the  inquiry  at  the  proper  place,  will  buy  at  his  peril.  The  case 
of  -  Odiorne  V.  Winkley,  (2  Gallison,  51)  was  a  suit  brought 
under  the  sixth  section  of  the  act  for  the  invasion  of  a  patent 
right 

It  is  probable,  however,  that  you  will  make  up  your  opinion 
respecting  the  knowledge  that  Scott  had  of  Delano^s  inventions 
from  the  direct  evidence  in  the  cause.     It  is  certain  that  Scott 
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knew  Delano  had  a  patent  for  improFementa  in  making  iron 
cheats,  and  being  about  to  get  a  patent  himself  for  the  same 
object,  you  will  judge  whether  it  is  not  to  be  presumed  that  he 
did  inquire,  at  the  patent  office,  what  the  improvements  of  De- 
lano were.  In  addition  to  this  reasonable  presumption,  much 
stronger  than  the  ordinary  constructive  notice  afforded  by  a 
recorded  instrument,  you  have  evidence  tliat  Scott  came  to 
Delano's  shop  as  a  common  smith,  having  never  before  been 
engaged  in  making  iron  chests,  nor,  as  far  as  we  know,  having 
ever  seen  one  made;  and  that,  if  you  are  satisfied  of  the  identity 
of  the  improvements  claimed,  the  chests  of  Scott  are  the  same 
with  those  he  saw  made,  and  assisted  in  making,  in  Delano's 
shop.  If  this  evidence  is  relied  upon,  it  brings  home  to  Scott 
the  full  knowledge  of  Delano's  improvements,  and,  of  course, 
when  he  obtained  a  patent  for  them  for  himself,  he  did  it  sur- 
reptitiously and  by  false  suggestion.  (The  Judge  then  reca- 
pitulated to  the  jury  the  prominent  parts  of  the  testimony,  to 
show  the  actual  knowledge  of  the  defendant,  that  the  improve- 
ments he  has  patented,  were  those  previously  patented  by  De- 
lano, and  that  he  obtained  his  knowledge  of  them  in  Delano's 
shop.) 

The  J0RT  found  a  verdict  for  the  plaintiC 
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V. 

The  Steamboat  Ohio. 


1.  A  contract  for  WRgea  on  board  of  a  steam'boat,  plying  between  porta  of  ad- 
joining Btatea,  on  a  nayigable  tide  river,  may  be  enforced  by  a  suit  in  rem,  in 
the  admiralty. 

9.  The  pilot,  deck-hands,  engineer,  and  firemen  on  board  of  a  iteamboat  are 
entitled  to  sne  in  the  admiralty  ibr  their  wages. 

On  the  24th  November,  1834,  Judge  Hopkinson  delivered 
the  following  opinion: 

The  question  in  this  case  is,  whether  the  hands  of  a  steamboat, 
that  is,  the  pilot,  the  firemen,  and  deck-hands,  navigating  the 
river  Delaware,  between  the  city  of  Philadelphia  and  the  state 
of  Delaware,  carrying  passengers  and  merchandise,  are  mari- 
ners entitled  to  attach  the  vessel  and  recover  their  wages  in 
this  court 

I  have  turned  to  my  opinion  in  the  case  of  Smith  v.  The 
Pekin,  (ante,  p.  203,)  which  was  a  libel  for  wages.  The 
libellant  had  shipped  at  Smyrna,  in  the  state  of  Delaware,  as 
cook  and  steward,  to  ply  between  Smyrna,  Brandy  wine,  and 
Wilmington,  in  Delaware,  and  the  port  of  Philadelphia.  A 
plea  was  filed  to  the  jurisdiction  of  the  court,  on  the  ground 
taken  in  this  case.  It  was  fully  argued,  and  the  authorities 
64 
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carefullj  ooUected.  After  a  deliberate  examination  of  the  law, 
1  was  well  satisfied,  that  the  service  was  a  maritime  service, 
and  the  court  had  jurisdiction  of  the  case,  and  decreed  accord- 
ingly.    I  adhere  to  that  opinion. 

As  to  the  capacities,  in  which  the  libellants  in  this  case  were 
severally  employed  on  board  of  the  Ohio;  the  pilot,  the  deck- 
hands, the  engineer  and  the  firemen;  I  think  they  are  all 
entitled  to  sue  in  the  admiralty  for  their  wages.  In  the  case 
of  The  Pekin,  the  libellant  was  the  cook  and  steward  of  the 
sloop,  and  might,  in  strictness,  be  said  to  have  nothing  to  do 
with  navigating  her.  In  the  case  of  Ross  v.  Walker,  (2  Wil- 
son, 264,)  it  is  said  to  be  established^  that  any  officer  or  common 
man  who  assists  in  navigating  the  ship,  (except  the  master,) 
even  the  surgeon,  is  a  mariner,  and  may  sue  in  the  admiralty 
for  his  wages.  So  of  the  carpenter;  in  short,  any  one,  whose 
services  are  employed  to  preserve  the  ship,  or  those  on  board 
of  her,  is  deemed,  to  this  intent,  to  be  a  mariner. 

Dbcrek.  That  the  libellant,  Hbnsy  Wilsoit,  recover  and 
have  paid  to  him  the  amount  of  wages  claimed. 
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Twelve  C^sks  of  Cudbear  imported  in  tbe  Brio 

Achilles. 

1.  Where  (foods,  ral)ject  to  ad  valorem  duty,  are  pnrchaaed  in  a  ftreign  place 
and  exported  to  fbe  United  Sutea,  a  troe  valuation  in  the  invoioe  ia  tkb  aeUial 
coat  at  which  they  were  purchaaed. 

3.  Where  goods,  aohject  to  ad  valorem  duty,  are  mannfiictared  in  a  foreign  oeon- 
tiy,  and  exported  to  the  United  States  by  the  manofactarer,  a  tme  valuation 
in  the  invmce  is  the  market  price  or  value  at  the  place  of  ezpoitation. 

J/hb  information  filed  in  this  case  by  the  District  Attorney, 
charged  that  on  the  18th  July,  1831 ,  certain  goods,  wares,  and 
merchandise,  to  wit,  twelve  casks  of  cudbear,  were  imported 
into  the  port  of  Philadelphia,  from  a  foreign  place,  to  wit, 
Bristol,  in  England,  on  board  of  the  brig  Achilles,  of  which 
Thomas  Cox  was  master,  and  were  entered  at  the  custom 
house  on  the  30th  July;  that  these  goods  were  then  and  there 
subject  to  ad  valorem  duty;  and  that  the  invoice  thereof  was 
made  up  with  intent,  by  a  false  valuation,  to  evade  and  defraud 
the  revenue.  The  law  alleged  to  be  violated  was  the  fourth 
section  of  the  act  of  28th  May,  1830,  which  provides,  <<  that 
the  collectors  of  the  customs  shall  cause  at  least  one  package 
out  of  every  invoice,  and  one  package  at  least  out  of  every 
twenty  packages  of  each  invoice,  and  a  greater  number,  should 
they  deem  it  necessary,  of  goods  imported  into  the  respective 
districts,  which  package  or  packages  they  shall  have  first  de- 
signated on  the  invoice,  to  be  opened  and  examined;  and  if 
the  same  be  found  not  to  correspond  with  the  invoice,  or  to  be 
falsely  charged  in  such  invoice,  the  collector  shall  order  forth- 
with all  the  goods  contained  in  the  same  entry  to  be  inspected; 
and  if  such  goods  be  subject  to  ad  valorem  duty,  the  same 
shall  be  appraised ;  and  if  any  package  shall  be  found  to  con- 
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tain  any  article  not  described  in  the  invoice,  or  if  such  package 
or  invoice  be  made  up  with  intent,  by  a  Cilse  valuation,  or  ex- 
tension, or  otherwise,  to  evade  or  defraud  the  revenue,  the 
same  shall  be  forfeited." 

On  this  information,  the  cudbear  being  seized  and  publica- 
tion made,  Philip  Bennett,  of  Philadelphia,  appeared  and 
claimed  the  goods  in  question,  as  the  sole  owner  and.  importer; 
and,  at  the  same  time,  denied  the  allegation  that  the  invoice 
was  made  up  with  intent,  by  a  false  valuation,  to  evade  and 
defraud  the  revenue. 

It  did  not  appear,  by  the  pleadings  or  otherwise,  that  the 
seizure  was  made  on  land,  and  the  case  was  heard  by  the  Dis* 
trict  Judge  on  the  8th  December,  1834,  when  the  following 
facts  and  circumstances  were  proved. 

On  the  18th  July,  1831,  the  brig  Achilles  arrived  at  Phila- 
delphia, with  the  twelve  casks  of  cudbear  on  board.  On  the 
30th  of  the  same  month,  Philip  Bennett  went  to  the  custom 
house  and  entered  them  as  the  owner  and  importer  thereof; 
taking  at  the  time  the  oath  prescribed  in  the  fourth  section  of 
the  act  of  1st  March,  1823,  to  be  taken  by  the  owner,  <<in 
cases  where  goods,  wares,  or  merchandise,  have  been  actually 
purchased;"  and  declaring  that  the  invoice  produced,  contain- 
ed a  just  and  faithful  account  of  the  actual  cost  of  them,  in- 
cluding all  charges.     The  invoice  was  as  follows: 

«  Bristol,  May  7th,  1831. 

Mr.  Philip  Bennett  bought  of  Lediard  Jones  and  Morti- 
mer, twelve  casks  of  cudbear,  nett  42.0.24,  or  4728lb^  at  Sd. 
je  118.4.0. 

Lediard  Jones  and  Mortimer. 

Per  Achilles,  T.  Cox,  for  Philadelphia." 

After  an  examination  of  one  cask,  it  was  deemed  necessary, 
by  the  collector,  that  the  whole  should  be  examined,  which 
was  done  on  the  2d  August,  by  the  United  States'  appraisers. 
They  carefully  inspected  the  cudbear,  and  compared  the  price 
with  that  usually  paid  for  what  was  of  similar  quality.  The 
result  was  a  report  that  there  was  an  undervaluation  in  the  in- 
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Yoice^  and  that  the  fair  market  value  of  the  article  imported 
was,  at  least,  eight  and  a  half  pence  per  pound.  Mr.  Bennett 
considered  this  appraisement  too  high,  and  according  to  the 
provisions  of  the  third  section  of  the  act  of  2Sth  May,  1830, 
two  merchants,  Messrs.  Lowber  and  Davis,  were,  with  his  aft- 
sent,  appointed  by  the  collector,  to  make  a  re-appraisement. 
The  result  was  an  increase  in  the  valuation  of  the  cudbear  to 
ten  pence  per  pound.  No  other  evidence  of  the  purchase  was 
offered  except  the  invoice  above  mentioned.  On  the  12th 
August,  the  cudbear  was  seized  by  the  collector,  on  the  ground 
stated  in  the  information.  In  the  month  of  October  follow- 
ing, Mr.  Bennett  presented  to  the  collector  another  invoice, 
being  a  copy  of  that  exhibited  at  the  time  of  entry,  but  now 
accompanied  by  a  consular  certificate,  prepared  according  to 
the  provisions  of  the  eighth  section  of  the  act  of  1st  March, 
1823,  in  cases  where  the  goods  are  owned  by  a  person  not  re- 
siding in  the  United  States.  In  this  certificate  Philip  Jones 
makes  oath,  before  the  American  consul,  at  Bristol,  that  the 
cudbear  in  que&vion  was  consigned  by  the  house  of  Lediard 
Jones  and  Mortimer,  of  which  he  was  a  member,  to  Philip 
Bennett ;  that  it  was  actually  manufactured  for  their  own  ac- 
count; and  that  the  annexed  invoice  contained  a  true  and 
faithful  account  of  its  actual  value. 

On  the  hearing,  testimony,  taken  under  a  commission  to 
England,  was  given  on  the  part  of  the  claimant,  to  show  that 
he  was  the  bonS  fide  purchaser  and  actual  owner  of  the  cudbear 
at  the  time  of  importation,  and  not  the  mere  consignee.  Much 
evidence  was  also  produced  to  prove  that  it  was  an  article  of 
inferior  quality  to  that  usually  imported,  and  from  which  the 
appraisers  formed  their  estimate  of  value. 

The  case  was  argued  by  Gilpin,  District  Attorney,  for  the 
United  States,  and  B&oom,  for  the  claimant 

Judge  HoPKiNSON  delivered  the  following  opinion: 
The  information  claims  a  forfeiture  of  the  goods  described  in 
it,  on  the  ground  that  the  invoice,  by  which  they  were  entered 
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at  the  custom  house,  was  made  up,  with  intent,  by  afabe  valua- 
tion, to  evade  and  defraud  the  revenue. 

The  material  question,  then,  is,  what  is  a  fiJse  vakntioD,  in 
the  meaning  of  the  revenue  laws  ?  We  come  at  this  by  inqui- 
ring, what  is  a  true  valuation  under  those  laws  ? 

Two  tests  of  true  value  are  given  by  the  law.  1.  In  the  can 
of  a  purchase  of  goods  in  a  foreign  place,  exported  to  the  United 
States,  the  true  value,  at  which  they  must  be  invoiced  and  en- 
tered, is  the  actual  cost  and  price  at  which  they  were  sold  and 
purchased.  2.  In  case  of  goods  sent  to  this  country  by  the 
manufacturer  on  his  own  account,  the  true  value,  at  which  they 
must  be  invoiced  and  entered,  is  the  market  price  or  value  at 
the  ptaee  of  exportation. 

The  claimant  alleges  that  the  goods  were  purchased  by  hin, 
in  England,  of  the  manufacturers,  Messrs.  Lediard  Jones  and 
Mortimer,  and  that  his  invoice  truly  states  the  price  at  which 
they  were  purchased.  If  this  be  true,  he  fully  answers  the 
information  and  acquits  himself  of  the  forfeiture. 

What  is  his  proof  to  support  this  claim  ?  -  1.  The  invoice 
produced  at  the  custom  house  for  the  entry,  and  sworn  to  by 
him.  This  instrument  or  invoice  is,  in  form,  a  bill  of  sale;  a 
bill  of  parcels.  It  is  headed,  <<  Bristol,  7th  May,  1831^  Philip 
Bennett  bought  of  Lediard  Jones  and  Mortimer."  The  weights 
of  the  twelve  casks  are  then  particularly  given.  The  whole  is 
charged  at  six  pence  per  pound,  and  carried  out  at  one  hundred 
and  eighteen  pounds  four  shillings;  and,  at  that  price,  the  en- 
try is  made.  2.  The  testimony  taken  under  the  commission 
to  England,  by  which  two  witnesses  were  examined ;  one  of 
them,  Philip  Jones,  of  the  above  firm ;  the  other,  James  Par- 
sons, an  accountant  in  Bristol,  and  employed  by  the  said  fim^i 
The  former  witness,  Philip  Jones,  swears  directly  and  distinctly 
to  the  sale  of  the  cudbear  in  May,  1831,  to  the  claimant,  and 
that  the  price  charged  in  the  invoice  <'  was  the  actual  price  and 
cost  of  said  cudbear,  paid  or  contracted  to  be  paid  by  the  said 
Bennett  to  our  firm  therefor."  Parsons  says  that  he  believes 
the  said  firm  did  sell  to  Bennett  the  cudbear  mentioned, 
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and  ship  it  to  him  at  Philadelphia.  These  depositions  are 
accompanied  and  corroborated  by  an  authenticated  copy  of  the 
accoirat  current,  between  the  said  firm  and  the  claimant,  in 
which  this  cudbear  is  charged  to  him  on  the  day  of  the  invoice 
in  the  regular  course  of  the  account,  preceded  and  followed  by 
many  articles  or  charges  in  due  order  and  apparent  fairness. 
The  cudbear  is  charged  in  the  account  at  the  same  price  at 
which  it  was  invoiced  and  entered  at  the  custom  house. 

If  these  defK>sitions  and  documents  may  be  relied  upon,  the 
claimant  has  made  out  his  two  points  of  defence;  that  is,  that 
these  goods  were  purchased  by  him  in  England,  and  that  he 
has  invoiced  and  entered  them  at  the  actual  price  and  cost  he 
paid  for  them. 

Let  us  suppose  that  this  is  not  the  truth  of  the  case ;  but  that 
the  goods  were  actual I3'  the  property  of  Lediard  Jones  and 
Mortimer,  and  exported  by  them  to  this  country,  consigned  to 
the  claimant,  and  to  be  dispose<l  of  here  on  their  account  How 
will  the  forfeiture  then  stand  ?  The  question  still  is,  were 
they  entered  by  an  invoice  made  up  to  deiraitd  the  revenue  by 
a  false  valuation.  We  must,  in  this  view  of  the  case,  put  aside 
the  testimony  of  Mr.  Jones,  he  being  one  of  the  firm  to  whom 
the  goods  belong.  There  being  no  actual  sale  ot  the  cudbear, 
we  cannot  have  the  price,  at  which  it  was  sold,  as  our  test  of  a 
true  or  false  valuation.  We  must  resort  to  the  other  test;  to 
wit^  the  market  price  or  value  at  the  place  of  exportation. 
What  case  has  the  claimant  on  the  evidence  in  this  view  ? 

1.  The  evidence  of  Mr.  Parsons.  He  swears,  that  he  be^ 
lieves  the  cudbear  alluded  to,  was  invoiced  at  sixpence  a  pound, 
<<  which  was  its  fair  value  in  the  English  market"  That  there 
are  usually  three  qualities  made,  which  differ  from  Iburpence 
to  three  farthings  a  pound;  that  the  cudbear  shipped  to  the 
claimant  to  Philadelphia  was  of  the  worst  quality;  that  in 
March,  1831,  the  claimant  bought  of  Lediard  Jones  and  Mor^ 
timer  twenty-four  casks  of  cudbear,  which  were  shipped  to 
New  York  by  the  Coriolanus  in  April,  1831,  and  six  casks 
shipped  by  the  Protector,  of  the  same  quality  and  price  with 


512  NOVEMBR  SESSIONS,  1834. 

ThQ  United  SUtM  «.  Twehre  Cmakm. 

that  shipped  to  Philadelphia.  It  appears,  by  a  certificate  from 
the  deputy  collector  at  New  Nork,  that  the  twenty-four  casks 
mentioned  by  Parsons  arrived  there  in  the  Coriolanu8>  and 
were  then  admitted  to  an  entry  at  the  price  or  value  mentioned, 
that  is,  sixpence  a  pound  ;  and  in  the  account  current  alluded 
to  Ihey  were  so  charged  to  the  claimant 

How  are  these  proofs  of  the  market  price  or  value  of  the 
cudbear  afiected  by  the  testimony  taken  here  ?  It  seems  to  be 
an  article  little  known  here  now,  and  which  was  still  less  so  at 
the  time  of  the  arrival  of  this  importation;  at  least,  the  great 
difference  in  the  quality  and  price  was  not  then  well  under- 
stood. The  better  qualities  only  seem  then  to  have  been 
brought  here,  and  it  was  by  the  prices  of  those  better  qualities, 
and  a  comparison  made  between  them  and  this,  that  the  value 
was  fixed  upon  this  by  the  appraisements  of  the  custom  house 
ofScers,  and  the  other  appraisers  subsequently  appointed  by  the 
collector.  The  first  appraisers  put  the  cudbear  at  eight  pence 
halfpenny  per  pound,  making  the  whole  invoice  worth  one 
hundred  and  sixty-seven  pounds  nine  shillings.  The  second 
appraisers  went  still  higher,  valuing  it  at  ten  pence  per  pound, 
the  whole  at  one  hundred  and  ninety-seven  pounds.  We  have 
had  both  sets  of  appraisers  here  under  examination.  They  made 
their  estimate,  as  Mr.  Ross  says,  under  information  which  they 
took  pains  to  obtain,  that  the  "  article  was  of  a  fair  quality." 

Other  evidence,  we  have  had  in  this  cause,  affords  good  rea- 
son to  believe  that  this  information  was  not  correct,  and  of 
course,  that  the  estimate  made  upon  it  ought  not  to  be  our  rule 
of  value.  Mr.  Lowber,  one  of  the  appraisers  appointed  by  the 
collector,  testifies,  that  at  the  time  he  valued  this  cudbear  at  ten- 
pence  a  pound  he  believed  it  to  be  its  true  value;  he  formed  his 
judgment  upon  what  he  had  paid  for  the  article  when  imported 
by  himself.  His  came  from  London,  and  he  paid  one  shilling 
and  threepence  for  some,  and  one  shilling  and  sixpence  for 
other  parcels.  His  cudbear  was  made  from  moss  of  the  Canary 
islands,  which  is  considered  the  most  valuable.  It  was  by  a 
comparison  with  such  an  article  tliat  he  valued  the  importation 
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of  the  claimant  He  add^,  that  he  always  imported  the  first 
quality,  considering  the  inferior  to  be  of  little  value.  Since  he 
made  the  appraisement  he  has  ascertained  from  the  manufac- 
turerSy  who  use  it,  that  the  inferior  quality  is  not  worth  buying. 
With  his  present  knowledge  of  the  article,  he  would  not  buy 
that  in  question  at  any  price,  to  sell  out  of  his  store.  He  does 
not  think  it  has  the  value  he  appraised  it  at  We  must  remem- 
ber that  Mr.  Parsons  swears,  expressly,  that  the  cudbear  shipped 
to  the  claimant  was  of  the  inferior  quality. 

The  testimony  of  Mr.  Bullock  seems  to  be  decisive  of  the 
value  of  this  article,  at  least  in  the  Philadelphia  market.  He  is 
well  acquainted  with  it;  is  in  the  habit  of  buying  and  selling  it; 
has  a  great  deal  of  business  with  the  manufacturers  who  use  it; 
and  has  examined  this  cudbear.  It  is  of  very  inferior  quality; 
the  worst  he  has  ever  seen.  He  has  a  part  of  that  imported  by 
the  claimant  into  New  York  now  on  hand.  It  was  sold  by 
auction  in  New  York  for  eight  cents;  part  of  it  was  sold  in  the 
same  way  in  this  city,  for  the  same  price.  He  has  frequently 
ofiered  it  for  sale  at  that  price,  but  the  manufacturers  will  not 
touch  it  He  has  seen  an  invoice  from  the  same  house  at  Bris- 
tol,  to  another  person,  in  which  cudbear  was  charged  at  the 
same  price,  six  pence  per  pound. 

Upon  this  evidence,  it  is  impossible  to  say,  that  the  invoice 
of  the  cudbear  in  question  was  made  up,  by  a  false  valuatioui 
to  defraud  therevenue,  even  if  we  shall  consider  it  to  be  a  con- 
signment made  by  the  manufacturers  on  their  own  account, 
and,  of  course,  to  have  the  truth  of  the  invoice  tested  by  the 
price  or  value  of  the  goods  at  the  place  of  exportation.  If,  on 
the  other  hand,  we  shall  consider  it  as  the  property  of  the 
claimant,  purchased  by  him  of  the  manufacturers,  the  testimony 
is  uncontradicted  and  satisfactory  to  prove  that  the  price  or 
value  stated  in  the  invoice,  is  precisely  that  which  it  cost  him 
in  England. 

No  wrong,  however,  is  imputable  to  the  officers  of  the  cus- 
toms. They  obtained  the  best  information  on  the  subject  within 
their  reach^  and  acted  on  it  in  good  faith. 
65 
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DxcRBS.  That  the  informatioii  be  dismissed,  and  the  goods 
restored  to  the  claimant 


William  Taainxr  Airn  Jamss  Csawshaw 

tr. 
Thx  Boat  SupsrioHi  of  Albakt. 


1.  To  jivtify  a  penoa  employed  on  board  a  ▼cicl  in  soing  in  the  adodnhy  ibr 
his  wage*,  the  eemoes  rendered  most  oontribute  to  the  pneenntkNi  «f  the 
vessel,  or  of  those  employed  io  her  n'a?igatioii« 

9.  Mosicians  on  board  of  a  vessel,  who  are  hired  and  employed  as  sQch«  osnagt 
enforee  the  payment  of  their  wages  by  a  snit  in  rem  in  the  admiralty. 

1  HIS  was  a  claim  by  the  libellants  for  wages,  under  circum- 
stances somewhat  peculiar.  The  vessel  was  originally  built 
for  a  canal  boat,  but  was  now  employed  as  a  museum,  for  the 
exhibition  of  various  articles  for  public  amusement  at  the  places 
to  which  she  went,  along  the  shores  of  the  bays  and  rivers  in 
the  United  States. 

The  libellants  were  shipped  at  Philadelphia,  on  the  15th 
December,  1833,  at  twenty-five  dollars  a  month,  as  musicians 
to  play  for  the  attraction  and  amusement  of  the  audience  or 
spectators,  who  should  attend  the  exhibition,  which  was  made 
on  board  of  the  boat  at  the  wharf  or  shore  of  the  places  where 
they  stopped.  The  contract  of  the  libellants  was,  that  they 
were  to  receive  their  pay  for  their  <<  performances  as  musicians 
on  board  the  canal  museum  boat"  This  boat  or  floating  museum 
left  Philadelphia  soon  after  the  libellants  were  shipped,  passed 
down  the  Delaware,  went  through  the  canal  to  the  Chesapeake, 
to  Chesapeake  village,  Elkton,  Annapolis,  thence  to  Norfolk, 
and  thence  to  various  places  in  North  Carolina;  making  exhi- 
bitions, and  remaining  at  each  place  as  long  as  any  advantage 
was  found  in  doing  so.     The  boat  was  navigated,  sometimes  by 
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the  use  of  sails,  sometimes  by  her  oars,  and  through  the  canals 
she  was  drawn  by  horses.  The  libel)anUi  proved  that  they 
occasionally  assisted  in  rowing  the  boat,  with  other  ser- 
vices on  board  of  her,  in  passing  from  place  to  place,  and  they 
claimed  their  wages  generally  as  mariners.  The  question  was, 
in  order  to  give  jurisdiction  to  the  court,  whether  this  was  a 
maritime  contract;  whether  the  services  rendered  by  the  libel- 
lants  were  maritime. 

For  the  libellants  it  was  alleged  that  their  labour  was 
necessary  for  the  navigation  of  the  boat;  that  their  services  as 
musicians  were  required  only  at  the  stopping  places;  that, 
in  the  mean  time,  they  rendered  all  the  services  of  mariners; 
that  there  were  not  hands  enough  on  board  to  carry  the 
boat  from  place  to  place  without  their  assistance;  that  the  boat 
had  sails  and  two  masts;  that  they  assisted  in  rowing  and  in 
attending  the  sails  under  and  by  the  orders  of  the  master  of  the 
boat;  that  there  was  but  one  man  on  board,  and  a  boy  except 
the  musicians ;  and  that  a  woman  was  there  as  cook. 

On  the  other  hand,  proof  was  given  that  the  libellants  were 
hired  as  musicians;  that  their  contract  was  for  that  service,  and 
no  other ;  tliat  when  the  contract  was  made  with  one  of  them, 
it  was  mentioned  that  the  musicians,  generally,  would  some- 
times assist  in  working  on  board,  and  he  said  he  should  have  no 
objection.  The  master  was  to  navigate  the  boat,  and  had  one 
man  to  assist  him,  and  afterwards  added  a  man  for  that  service. 
On  former  voyages,  the  boat  had  been  managed  with  this 
force,  on  the  Chesapeake  bay,  when  blowing  hard.  It  was 
admitted  that  the  musicians  worked  sometimes,  but  it  was  as 
they  pleased,  and  no  right  was  claimed  of  them  for  such  ser- 
vices. When  tired  they  stopped  at  their  own  pleasure,  and 
went  below  to  read.  They  frequently  refused  to  work  when 
requested.  They  always  denied  any  right  to  call  upon  them  to 
work,  and  appealed  to  their  written  contract,  which  was  "  for 
their  performances  as  musicians  on  board  the  canal  museum 
boat"  Once,  when  it  was  blowing  hard  in  the  bay,  they  were 
asked  to  come  up  and  assist,  but  refused,  saying  that  they  were 
sea  sick. 
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The  case  was  argaed  by  Grinkxli.  for  the  libelknts,  but  the 
court  stopped  the  counael  for  the  respondent 

Judge  HopxiNsoN  delivered  the  following  opinion : 
It  is  incumbent  on  the  libellants  to  diow  that  this  was  a 
maritime  contract)  or  that  the  services  performed  by  them  were 
maritima  The  courts,  from  the  convenience  of  the  jurisdiction 
in  such  cases,  have  gone  a  great  way  in  considering  services  on 
board  of  a  vessel  to  be  maritime,  although)  strictf y  speaking, 
the  persons  were  not  mariners,  nor  employed  in  the  navigation 
of  the  vesseL  Their  cooks,  carpenters,  stewards,  and  even  sor* 
geons  have  been  allowed  to  sue  in  tlie  admiralty  as  mariners,  or 
as  persons  rendering  maritime  services  under  a  maritime  con- 
tract. The  broadest  principle,  however,  that  haa  yet  been 
recognised  is,  that  the  services  rendered  must  be  necessary,  or, 
at  least,  contribute  to  the  preservation  of  the  vessel,  or  of  those 
whose  labour  and  skill  are  employed  to  navigate  her.  Thus 
a  carpenter  is  required  for  the  preservation  and  repair  ot  the 
ship,  in  case  of  accident;  the  cook  and  steward  to  feed  the  crew; 
the  surgeon  to  attend  to  tKeir  health  and  minister  to  the  sick* 
This,  certainly,  is  opening  a  ground  sufficiently  extennve  Cot 
every  case  that,  with  any  reason  or  under  any  pretence,  can  be 
considered  as  a  case  of  maritime  service.  But  to  obtain  a  ju- 
risdiction over  the  claim  of  these  libellants,  we  must  gp  much 
beyond  that  limit.  The  contract  was  expressly  for  services 
having  nothing  to  do  with  the  navigation  or  preservation  of 
the  boat  or  her  crew,  and,  in  truth,  were  required  only  at  times 
when  the  boat  was  at  rest,  and  employed  as  a  place  for  the 
exhibition  of  curiosities.  They  did  sometimes  work,  but  at 
their  own  will  and  pleasure.  They  took  up  an  oar  when  tired 
of  the  fiddle  bow,  and  handled  a  sail  as  a  change  from  their 
music  books. 

The  libel  must  be  dismissed,  and ,  if  wages  are  due  to  the 
libellants,  they  may  be  recovered  in  another  place. 

Decr££.  That  the  libel  be  dismissed  with  costs. 
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bxnjaxin  woop 

William  Williams. 

1.  A  eontraveny,  reap^d&ng  the  vili£ty  of  apaetettt  r^lit,  k  onartrictly  betweeil 
the  poittei  inunediatel J  ooneerned,  ahhooffa  the  paUio  me j  hew  an  ercataal 
interest  in  it 

9.  Under  the  patent  laws,  the  United  States  are  not  a  partj  in  a  litigation  re- 
specting the  Talidity  of  any  rights  claimed  or  denied  by  Tirtoe  of  those  laws. 

8.  Where  the  district  coort,  under  the  provisions  of  the  set  of  31st  Febmary, 
1793y  orders  a  soire  Adas  lo  be  issued  against  a  patentee,  on  the  ptayer  of  a 
petitioner,  they  will  not  permit  the  United  States  to  be  sobstitnted  as  i^aintiib 
in  the  place  of  the  petitioner. 

On  the  23d  May,  1834^  a  rule  was  granted  on  the  defendant, 
to  show  cause  why  process  should  not  be  issued  to  repeal  his 
patent,  for  a  certain  machine  for  hulling  and  clearing  clorer 
seed;  under  the  provisions  of  the  tenth  section  of  the  act  of 
congress  of  21st  February,  1793^  (1  Story's  Laws,  303.) 

On  the  9th  December,  1834,  the  case  was  argued  by  Msb£- 
]>ITH,  for  the  plaintiff,  and  Kitt£RA,  for  the  defendant 

Merxdith,  for  the  plaintiff. 

The  affidavit  of  the  plaintiff,  on  which  the  rule  was  granted, 
was  read.  This  affidavit  was  not  received  a0  evidence,  but 
read,  de  bene  esse,  by  consent.  The  depositions  of  several  wit- 
nesses, taken  under  a  rule  of  court,  were  also  read  to  support 
the  motion. 

EiTTERA,  for  the  defendant 

It  is  denied  that  either  the  deposition  of  the  plaintiff,  on  whnch 
the  rule  was  granted,  or  a  subsequent  deposition  made  by  him, 
is  any  evidence  on  this  hearing.  If  the  other  testimony  of  the 
plaintiff  furnishes  a  probable  case  against  the  defendant,  then 
the  scire  iacias  will  be  issued  f  otherwise  the  process  will  be 
refused.  The  facts  of  the  case  do  not  furnish  such  a(  one  as 
will  warrant  the  process  prayed  for. 
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Meredith,  for  the  plaintiff,  in  reply. 

The  deposition  of  the  plaintiff  is  evidence  on  this  hearing. 
This  is  a  prosecution,  by  the  government  of  the  United  States, 
to  repeal  a  patent  improvidently  issued  by  them;  and  the  com- 
plainant is  but  the  mover  of  the  proceeding.  The  opinion  of 
this  court,  in  the  case  of  Delano  v.  Scott,  (ante  p.  492,)  shows 
that  the  original  affidavit,  on  which  the  rule  was  granted,  is 
good  evidence  at  this  hearing. 

Judge  HoPKiNsoN  delivered  the  following  opinion: 
No  such  thing  was  decided,  or  intended  to  be  so,  in  that 
case.  No  such  question  was  raised.  In  my  opinion,  I  referred 
to  the  affidavit  of  the  complainant,  as  exhibiting  the  ground  of 
the  application,  and  showing  the  allegations  of  the  complainant 
against  the  defendant  I  then  proceeded  to  state  the  evidence 
by  which  the  complainant  had  maintained  his  allegations;  to 
wit,  1  A  certain  patent;  2.  Depositions  of  witnesses.  TTie 
affidavit  of  the  complainant  is  not  mentioned  as  any  part  ofthe 
testimony.  The  paragraph  quoted,  towards  the  conclusion  ofthe 
opinion,  is  a  simple  declaration,  that  the  defendant  had  given 
no  evidence  to  contradict  the  allegations  of  the  complainant  in 
his  affidavit  From  this  it  cannot  be  inferred  that  the  affidavit 
was  a  part  of  the  evidence  on  which  the  court  acted.  Whether, 
under  the  act  of  congress,  this  affidavit  would  be  sufficient  prim& 
facie  evidence,  to  call  for  some  proof  on  the  part  of  the  defen- 
dant, and  would  be  enough  to  grant  the  process  upon,  if  not 
impeached  or  contradicted,  is  a  question  that  remains  open. 

Meredith,  in  continuation. 

It  is  contended  that,  on  a  full  examination  of  the  depositions 
produced,  they  are  sufficient  to  sustain  this  application  witiicut 
the  complainant's  affidavit 

Judge  HoPKiNSON  observed  that  there  was  sufficient  cause  on 
the  other  depositions,  exclusive  of  that  of  the  complainant, 
which  he  put  out  of  the  case,  without  giving  any  opinion  on 
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its  competency.  It  was  unnecessary.  A  probable  case  had 
been  made  out  against  the  defendant 

R1T1.B  made  absolute,  and  process  in  the  nature  of  a  scire 
&cias  ordered  to  issua 

Afterwards,  the  counsel  for  the  complainant,  prerious  to  tak- 
ing out  the  scire  fiu^ias  as  above  ordered,  moved  the  court  for  an 
order,  that  the  cause  be  recorded  and  docketed,  as  an  action 
wherein  the  United  States  are  plaintifis  and  William  Williams 
is  the  defendant,  and  that  the  process  of  scire  facias  be  issued 
as  between  those  parties. 

After  hearing  the  argument,  on  the  9th  December,  1834,  for 
this  motion.  Judge  Hopkinson  delivered  the  following  opinion: 

The  petitioner,  in  this  case,  has  so  br  sustained  his  complaint, 
in  the  manner  prescribed  by  the  act  of  congress,  that  process 
has  been  ordered  to  issue  against  the  said  William  Williams  to 
repeal  his  patent  This  process  is  a  scire  facias,  and,  previous 
to  taking  it  out,  the  complainant  has  moved  for  an  order,  that 
the  cause  be  now  recorded  or  docketed,  as  an  action  wherein 
the  United  States  are  plaintiffs,  and  the  said  William  Williams 
is  the  defendant ;  and  that  the  process  of  scire  facias  be  issued 
as  between  these  parties.  » 

No  decision  or  practice,  under  the  patent  laws  of  the  United 
States,  has  been  adduced  to  support  this  motion;  but  a  reliance 
is  had  upon  the  practice  in  the  courts  of  England,  in  cases  for 
the  repeal  of  patents.  The  whole  proceeding,  both  for  obtaining 
a  patent,  and  for  revoking  it,  is  so  different  in  England  from 
that  prescribed  by  our  law;  the  character  and  foundation  of  the 
right,  are  so  dissimilar  in  the  two  countries,  that  we  cannot 
look,  for  a  rule  on  this  question,  to  the  courts  of  England;  espe- 
cially if,  upon  an  examination  of  our  act,  we  shall  there  find 
such  an  indication  of  the  course  of  proceeding  intended  to  be 
given,  as  will  guide  us  through  the  present  difSculty.  In  the 
case  of  Stearns  v.  Barrett,  (I  Mason,  153,)  Judge  Story  adverts 
to  the  difference  between  our  patent  laws  and  those  of  England, 
^e  says;  <<A  scire  facias  is  a  process  altogether  confined  to  the 
crown,  with  the  exception  of  the  single  case,  where  two  patents 
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have  issued  for  the  same  thingy  in  which  case  the  prior  patentee 
may  maintain  a  scire  facias  to  repeal  the  second  patent  But 
under  our  patent  act,  any  person,  whether  a  patentee  or  not, 
may  apply  for  the  repeal.  There  are  other  differences  which 
it  is  not  now  necessary  to  enumerate.'' 

I  shall  not  find  it  necessary  to  go  further  than  the  act  of  con* 
gress,  and  the  practice  that  has  been  adopted  under  it,  so  far  as 
1  have  been  able  to  obtain  a  knowledge  of  it,  for  the  decision  of 
the  question  now  under  consideration.  This  simply  is,  when 
process  has  been  ordered  and  issued,,  by  this  court,  for  the 
repeal  of  a  patent,  and  the  allegations,  upon  which  the  process 
was  ordered,  are  to  be  put  in  a  shape  for  trial,  who  are  the 
parties  to  the  suit  ?  By  and  between  whom  is  the  issue  to  be 
made  ?  Are  the  United  States  to  be  introduced  as  the  plaintiffi 
to  maintain  the  issue,  to  prove  the  truth  of  these  allegations 
against  the  patentee,  who  is,  of  course,  the  defendant  ?  Is  the 
petitioner  or  complainant,  at  whose  instance  and  on  whose 
affidavit  of  the  truth  of  the  cause  of  complaint,  the  proceeding 
was  commenced,  who  called  upon  the  patentee  to  answer  the 
complaint,  at  whose  prayer  the  process  was  granted,  who,  up 
to  this  point,  has  appeared  alone  as  the  adversary  of  the  pa- 
tentee, now  to  withdraw  himself  from  the  record  and  the  case, 
and,  at  his  pleasure,  without  the  co-operation  or  assent  of  any 
officer  or  authority  of  the  United  States,  to  put  them  in  his 
place  to  carry  on  the  war  which  he  has  provoked;  which  he 
only  has  the  means  of  sustaining,  or  ought  to  have  had  when 
he  commenced  it  ? 

On  a  careful  review  of  the  patent  laws  of  the  United  States, 
I  have  found  no  indication  of  an  intention,  that  the  United  States 
are  to  be  brought  in  as  a  party  to  a  litigation,  respecting  the 
validity  of  any  rights  claimed  or  denied  under  those  laws.  On 
the  contrary,  these  rights  are  considered  as  the  private  rights 
of  the  party  who  has  duly  obtained  them,  and  are  afterwards  to 
be  impeached  and  defended  as  such.  The  parties  to  every  suit 
for  the  trial  of  the  right  are  the  petitioner,  on  whose  complaint 
the  inquiry  was  instituted,  and  the  patentee  who  asserts  the 
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right  The  first  is  bound  to  make  good  his  allegations  that  the 
patent  was  obtained  surreptitiously,  or  upon  false  suggestions, 
and  the  other  to  defend  himself  against  them.  It  is  a  controversy 
strictly  between  these  parties,  although  the  public  may  have  an 
eventual  interest  in  it  They  have  the  same  interest  in  every 
suit,  in  which  the  validity  of  a  patent  is  contested;  for  if  it  be 
defeated,  the  pretended  invention  becomes  a  common  property, 
as  fully  as  if  the  letters  patent  had  been  repealed  by  the  pro* 
ceeding  here  adopted. 

The  proceeding,  now  in  progress  before  the  court,  was  in- 
stituted under  the  authority  and  directions  of  the  tenth  section 
of  the  act  of  21st  February,  1793.  Do  any  of  the  provisions 
of  this  section  give  any  countenance  to  the  motion  of  the  com- 
plainant ?  The  first  step  in  the  proceeding  to  obtain  the  repeal 
of  a  patent,  is  an  oath  or  affirmation,  made  before  the  District 
Judge  by  the  petitioner  for  the  repeal,  that  the  patent  was 
obtained  surreptitiously,  or  upon  ialse  suggestions.  Upon  this 
the  judge,  if  the  flatter  alleged  appear  to  him  to  be  sufficient^ 
shall  grant  a  rule,  that  the  patentee  show  cause  why  process 
should  not  issue  against  him  to  repeal  such  patent  If,  on  the 
return  and  hearing  of  this  rule,  the  cause  shown  to  the  contrary 
shall  not  be  sufficient,  the  judge  shall  order  process  to  be  issued 
against  the  patentee.  This  process  is  a  scire  facias,  upon  which 
an  issue  is  made,  of  fact  or  law  as  the  case  may  be^  and,  on  the 
the  trial,  the  petitioner  or  complainant  is  bound  to  make  good 
the  allegations  contained  in  his  petition  and  verified  by  his 
affidavit  He  must  prove  affirmatively  that  the  patent  was  ob- 
tained surreptitiously  or  upon  false  suggestions.  The  issue 
being  thus  tried,  what  is  the  judgment  which,  by  the  directions 
of  the  act,  the  court  must  render,  as  it  is  determined,  for  the 
one  pai*ty  or  the  other  ?  If  it  shall  be  against  the  patentee,  the 
judgment  is,  that  his  patent  be  repealed;  <^  and  if  the  party, 
(so  he  is  denominated,)  at  whose  complaint  the  process  issued, 
shall  have  judgment  against  him,  he  shall  pay  all  such  costs  as 
the  defendant  shall  be  put  to,  in  defending  the  suit,  to  be  taxed 

by  the  court" 
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Is  it  not  clear  that  the  makers  of  this  law  considered  the 
parties  before  the  court,  the  parties  to  the  suit  commenced  by 
the  process  of  scire  facias,  to  be  the  petitioner  or  complainant, 
now  the  plaintiff,  on  the  one  side,  and  the  patentee,  now  the 
defendant,  on  the  other?  There  is  no  meaning  in  the  langoage 
of  the  act,  on  any  other  construction.  The  complainant  is  ex- 
pressly called  the  party,  against  whom,  if  the  complaint  is  not 
sustained,  the  judgment  of  the  court  is  to  be  rendered;  and 
who,  by  that  judgment,  is  to  be  compelled  to  pay  the  costs  of 
the  patentee  or  defendant,  as  in  other  cases.  Can  the  judgment 
in  any  suit  be  rendered  against  a  person  not  a  party  to  it?  Is 
any  one  of  these  proyisions  consistent  with  the  idea,  that  the 
United  States  are,  at  any  stage  of  the  proceeding,  to  be  brought 
in  by  the  motion  of  the  complainant,  and  put  upon  the  record 
as  the  plaintiffs  in  the  suit,  to  have  a  judgment  for  costs  render- 
ed against  them  as  <'the  party  at  whose  complaint  the  process 
issued."  The  person  or  party,  at  whose  complaint  the  process 
did  issue,  and  who  was  bound  to  sustain  the  allegations  upon 
which  it  was  issued,  withdraws  himself,  on  his  own  motion, 
from  the  controversy,  and  puts  the  United  States  there  in  his 
place,  to  suffer  the  penalty  of  his  failure  to  support  his  own  cause 
of  action  or  complaint  The  judgment  is  to  be  rendered  against 
the  party  at  whose  complaint  the  process  issued,  and  this  can- 
not be  done,  unless  the  same  party  is  also  the  party  to  the  suit 
when  the  issue  is  tried  and  the  judgment  upon  it  rendered. 

The  act  of  the  7th  June,  1794,  was  passed  to  restore  suits 
which  had  been  commenced  under  the  act  of  lOdi  April,  1790, 
and  had  been  suspended  or  abated  by  the  repeal  of  that  law. 
The  enactment  is,  that  such  suits  and  process  may  be  restored 
at  the  instance  of  the  plaintiff  or  defendant,  and  « the  parties 
to  the  said  suits,  actions,  process  or  proceedings  are  entitled 
to  proceed,  provided  that,  before  any  order  or  proceeding,  other 
than  for  continuing  said  suits,  after  the  reinstating  thereof,  shall 
be  entered  or  had,  the  defendant  or  plaintiff,  as  the  case  may 
be,  against  whom  the  same  may  have  been  reinstated,  shall  be 
brought  into  court  by  summons,  attachment  or  such  other  pro- 
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ceediDg,  as  is  u^d  in  other  cases,  for  compelling  the  appear- 
ance of  a  party."  Assuredly  this  provision  was  never  intend- 
ed for  a  suit  to  which  the  United  States  are  a  party:  nor  could 
the  court  compel  their  appearance  by  summons^  attachment^  or 
any  other  proceeding.  The  complainant  and  the  patentee,  are 
clearly  considered  by  this  act,  to  be  the  parties,  plaintiff  and 
defendant  in  the  suit 

The  practice  of  the  courts,  so  far  as  I  have  obtained  a  know- 
ledge of  it,  is  in  conformity  with  this  view  of  the  law.  The 
case  of  Stearns  v.  Barrett,  (1  Mason,  1 53,)  stands  on  the  docket, 
as  reported,  as  a  suit  between  the  complainant  and  the  patentee. 
Upon  the  return  of  the  scire  froias,  the  patentee,  (that  is,  Bar- 
rett) as  defendant,  pleaded,  ^  that  his  letters  patent  were  not  up- 
on false  suggestion  or  surreptitiously  obtained,  as  set  forth  in  the 
said  writ,  and  thereof  he  puts  himself  upon  the  country;  and  the 
plaintiff  (that  is,  Stearns)  puts  himself,  as  to  this  issue  upon  the 
country  likewise."  Upon  the  issue  thus  formed,  the  parties, 
that  is,  Barrett  and  Steams,  went  to  trial  before  a  jury.  A 
special  verdict  was  returned,  in  which  the  complainant  and  pa- 
tentee, and  nobody  else,  are  treated  and  spoken  of  as  the  par- 
ties, plaintiff  and  defendant.  The  jury  find  that  the  plaintiff 
has  not  supported  his  allegations,  and  therefore  they  find  for  the 
defendant:  and,  accordingly,  the  judgment  of  the  court  was 
rendered  for  the  defendant  The  learned  judge,  throughout  a 
long  examination  of  the  case,  on  several  controverted  points, 
uniformly,  as  the  jury  in  their  verdict  had  done,  speaks  of  the 
complainant  and  the  patentee,  as  the  plaintiff  and  defendant  in 
the  suit,  and  no  other  party  is  alluded  to. 

The  clerk  of  this  court  has  examined  its  records,  and  pro- 
duced several  actions  for  the  repeal  of  patents.  Some  of  them 
are  upon  motions  for  process,  and  some  after  the  scire  facias 
has  issued.  In  all,  the  parties  are  stated  on  the  record  to  be  the 
complainant,  as  the  plaintiff;  and  the  patentee,  as  the  defendant 
Not  an  instance,  in  which  the  United  States  were  introduced 
as  the  plaintifis,  or,  in  any  other  way,  as  a  party  to  the  pro- 
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ceedlng  or  suit,  has  been  shown  by  the  counsel  for  this  motion, 
or  come  to  the  knowledge  of  the  court. 

The  Motion  was  oyemiled. 


Marmadukb  Teackabxt  and  Jacob  Criixsy 
Thx  Ambhican  boat,  Fabxxb  op  Salxm. 

1.  Waters  within  the  ebb  and  flow  of  the  tide,  are  to  be  coBsldeied  ae  the 

3.  In  cases  of  torts,  injuries  and  ofienjes,  loeality  brings  them  within  the  admi- 

raly  jurisdiction ;  but  in  cases  of  contract,  it  is  also  neoeasaiy  that  the  sobjecC 

matter  be  of  a  maritime  nature. 

3.  A  contract  relative  to  serrioe  on  board  of  a  vessel,  and  on  the  sea  or  waters 
within  the  ebb  and  flow  of  the  tide,  cannot  be  enferoed  in  the  admtrahy,  onleae 
the  service  is  essentially  a  maritime  service. 

4.  Steamboats  and  lighters  engaged  in  trade  or  commerce  on  tide  water,  and  the 
seamen  employed  on  board,  are  within  the  admiralty  jurisdiction ;  but  not  fer- 
ry boati  or  those  engaged  in  ordinary  traffic  along  the  shores. 

5.  A  contract  for  the  payment  of  labour,  on  board^f  a  vesKl  employed  in  envy- 
ing fuel  to  the  city  of  Philadelphia,  from  the  opposite  shore  of  the  DeUwaie 
river,  cannot  be  enforced  by  a  suit  in  rem  in  the  admiralty. 

T^His  was  a  libeller  wages  alleged  to  be  due  for  services  per- 
formed by  the  libellants,  as  mariners^  on  the  high  seas.  The 
libel  concluded  with  a  prayer  for  process  of  attachment  The 
boat,  which  was  of  forty-two  tons  burthen  and  upwards,  plied 
between  the  port  of  Philadelphia,  and  Cooper's  Creek,  a  small 
stream  which  is  nearly  opposite  thereto,  and  enters  the  Dels* 
ware  from  the  Jersey  side  of  the  river.  The  vessel  was  em- 
ployed in  bringing  wood  for  fuel,  from  the  creek  to  the  city, 
and  in  no  other  service.  On  application  to  the  judge,  at  his 
chambers,  the  process  prayed  for  in  the  libel  was  refused. 
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On  the  23d  January,  1835,  Judge  Hofkinson  delivered  the 
following  opinion : 

The  libel  in  this  caae  was  presented  to  me,  at  my  chambers, 
on  the  16th  December  last,  concluding  with  a  prayer  for  pro- 
cess of  attachment  against  the  vessel,  and  that  she  should  be 
condemned  and  sold,  for  the  payment  of  the  wages  claimed  by 
the  libellants.  The  libel  contained  the  usual  allegation,  sup- 
ported by  the  affidavit  of  one  of  the  libellants,  ^  that  the  said 
boat  or  vessel  is  about  to  proceed  to  sea,  before  the  expiration 
of  ten  days  next  after  the  delivery  of  her  cargo."  I  declined 
to  order  the  process  asked  for,  and  think  it  is  incumbent  upon 
me  to  give  my  reasons  for  so  doing;  and  the  more  so,  as  the 
occasion  is  a  fit  one  for  an  endeavour  to  bring,  within  some  rule 
or  principle,  a  class  of  cases,  which  is  now  growing  upon  the 
admiralty  jurisdiction  of  this  court 

The  libel  states  that  the  libellant,  Marmaduke  Thackarey, 
on  the  13th  October,  1834,  at  the  port  of  Philadelphia,  in  the 
said  district,  at  the  request  of  Jacob  Crawford,  master  of  the 
American  boat  Farmer  of  Salem,  of  forty  two  tons  and  up- 
wards, shipped  as  a  mariner  on  board  the  said  boat  to  perform 
Toyages  on  the  high  seas,  and  within  the  jurisdiction  of  this 
court,  to  wit,  from  the  said  port  of  Philadelphia,  to  Cooper's 
Creek,  in  the  state  of  New  Jersey,  and  thus  alternately  be- 
tween the  said  port  of  Philadelphia  and  Cooper's  Creek,  at  the 
following  rate  of  wages,  to  wit,  two  voyages  at  two  dollars  and 
fifty  cents  each;  one  voyage  at  three  dollars;  two  voyages  at 
one  dollar  and  fifty  cents  each;  and  seven  trips  at  two  dollars 
each.  The  claim  of  the  other  libellant  is  set  out,  substantially, 
in  the  same  manner. 

There  is  certainly  no  wtint  of  formality  in  this  libel,  and  if 
we  were  not  permitted  to  look  out  of  it,  there  would  be  no 
want  of  jurisdiction  in  this  court,  over  the  subject  matter  of  it 
The  known  truth  of  the  case  is  this.  Cooper's  Creek  is  a  small 
stream  issuing  into  the  Delaware,  from  the  Jersey  side  of  the 
river,  about  two  miles  above  the  city  or  port  of  Philadelphia. 
The  boat  in  question  was  employed  in  bringing  wood  for  fuel 
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from  this  creek  to  the  city,  and  in  no  other  serftce;  making 
her  voyages,  as  they  are  called  in  the  libel,  at  the  rate  of  about 
two  in  every  week.  It  appears  that  she  performed  aboat 
twelve  of  these  voyages  in  about  six  weeks.  The  libeliants 
were  hired  and  paid  by  the  trip,  by  a  verbal  agreement,  in  the 
manner  of  hiring  common  labourers.  Their  duty  was  to  take 
this  boat  to  and  fro,  between  the  city  and  the  creek,  and  to 
load  and  unload  the  wood  brought  by  her  to  market  The 
time  of  the  passage  could  seldom  exceed  an  hour,  and  must 
have  been  frequently  a  shorter  period.  Such  were  the 
services  and  the  voyages  on  the  high  seas,  which  are  made  the 
foundation  for  the  jurisdiction  of  a  court  of  admiralty,  for  the 
recovery  of  the  wages  of  the  libeliants,  as  mariners. 

Applications  have  so  multiplied  for  admiralty  process,  to  re- 
cover wages  for  services  performed,  on  board  of  our  river 
craft,  that  I  have  found  it  necessary  to  make  a  pause  in  grant* 
ing  it,  until  I  could  carefully  examine  the  subject,  and,  if  pos- 
sible, ascertain  the  limit  to  which  the  jurisdiction  of  this  court 
may  rightfully  be  extended,  in  such  cases.  Little  regard  has 
been  had,  in  these  applications,  to  the  character  of  the  use  or 
employment  of  the  vessel;  the  manner  in  which  she  was  navi- 
gated; or  the  nature  of  the  contract  and  services  to  be  perform- 
ed. The  common  river  boats,  of  every  size,  have  become 
ships  or  vessels,  navigating  the  high  seas;  their  daily  trips, 
from  shore  to  shore  of  adjoining  states,  are  voyages  on  the  high 
seas;  and  the  loading  and  unloading  of  wood  and  similar  arti- 
cles for  the  market,  brought  from  places  within  a  few  miles  of 
the  city,  for  daily  wages,  are  denominated  marine  services  and 
and  maritime  contracts.  No  more  has  been  thought  necessary 
to  he  shown,  than  that  the  thing  floated  on  the  water,  and  that 
the  water  was  within  the  ebb  and  flow  of  the  tide.  I  have,  in 
several  of  such  instances,  refused  the  process  demanded;  but  it 
has  become  necessary  to  do  it  in  a  more  formal  way,  and  to  at- 
tempt to  fix  some  rule  for  the  government  of  similar  cases.  1 
confess  that  I  do  not  expect  to  be  able  to  draw  a  clear  line, 
which  will  decide  the  place  of  every  case  that  can  occur,  to  be 
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within  or  without  the  admiralty  jurisdiction;  but  I  hope  to  fix 
some  principle,  as  a  guide  for  future  proceedings  in  this  courts 
unless  they  shall  be  rejected  by  a  higher  authority. 

In  pursuing  the  inquiry,  into  which  I  am  entering,  I  am 
saved  from  the  immense  labour,  so  ably  performed  by  a  learn- 
ed judge  in  the  case  of  De  Lovio  v.  Boit,  (2  Gallison,  398,)  of 
tracing  the  history  of  the  jurisdiction  of  the  admiralty,  through 
its  struggles  with  the  common  law  courts,  and  of  noticing  the 
faint,  equivocal,  and  changing  lines,  that  have  been  drawn,  from 
time  to  time,  between  the  powers  of  these  courts.  I  shall  not 
find  it  necessary  to  go  beyond  the  constitution,  legislative  acts, 
and  judicial  decisions  of  our  own  country.  These  are  impera- 
tive upon  this  court,  and  supersede  every  other  opinion  or  au- 
thority. My  examination  of  this  interesting  question  will, 
consequently,  be  brought  within,  comparatively,  a  narrow 
space,  and  may  be  made  with  reasonable  brevity. 

By  the  constitution,  the  judicial  power  of  the  United  States, 
is  extended  to  <<  all  cases  of  admiralty  and  maritime  jurisdic- 
tion;" and  the  judicial  act,  establishing  the  courts  of  the  United 
States,  carrying  into  effect  the  jurisdiction  granted  by  the  con- 
stitution, has  awarded  to  the  District  Court,  <<  cognisance  of  all 
civil  cases  of  admiralty  and  maritime  jurisdiction.''  The  in- 
quiry then,  in  every  question  of  the  power  of  the  court,  aris- 
ing under  this  branch  of  its  jurisdiction,  is  whether  the  cause 
is  of  admiralty  and  maritime  jurisdiction.  This  inquiry  also 
might  lead  us  over  a  vast  space;  but,  for  our  present  purpose, 
that  is,  of  determining  whether  the  case  now  before  the  court 
is  one  of  the  description  mentioned,  it  is  unnecessary  to  go 
much  further  than  to  a  judgment  of  the  supreme  court  of  the 
United  States,  rendered  with  great  deliberation  and  care. 

The  contract  I  am  required  to  enforce  must  be  maritime,  or 
I  have  no  right  to  touch  it  In  order  to  bring  it  within  this 
description,  the  libel  alleges  that  it  was  for  the  performance  of 
services  on  certain  voyages  on  the  high  sea.  Were  the  services 
of  the  libellants  rendered  on  the  high  sea,  in  the  legal  signifi- 
cation of  the  terms  ?     In  the  case  of  the  steamboat  Thomas 
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Jefferson,  (10  Wheaton,  428,)  this  question  seems  to  have  been 
put  to  rest,  on  principles  long  and  well  established.     The  opin- 
ion of  the  court  was  delivered  by  Judge  Story.     It  was  a  suit, 
brought  in  the  district  court  of  Kentucky,  for  subtraction  of 
wages.     The  libel  claimed  them  on   a  voyage  from  Shipping- 
port  in  that  state,  up  the  river  Missouri,  and  back  again  to  the 
port  of  departure :  and  the  question  was,  whether  this  case  was 
of  admiralty  and  maritime  jurisdiction,  or  otherwise  within  the 
jurisdiction  of  the  district  court     I  will  here  remark,  this  was 
the  case  of  a  steamboat,  navigated,  as  they  usually  are,  on  a 
river  far  from  the  sea;  but  that  neither  the  distance,  nor 
the  manner  of  navigating  the  boat,  was  made  an*  objection  to 
the  jurisdiction.     We  may  add,  as  a  matter  of  notoriety,  thi^ 
she  was  employed  in  transporting  passengers  and  merchandise 
between  the  places  of  her  departure  and  destination.     The 
judge,  learned  upon  all  subjects,  and  peculiarly  so  on  this,  states 
that,  <<  in  respect  to  contracts  for  the  hire  of  seamen,  the  admi- 
ralty never  pretended  to  claim,  nor  could  it  rightfully  exercise, 
any  jurisdiction,  except  in  cases  where  the  service  was  substan- 
tially performed  upon  the  sea,  or  upon  waters  within  the  ebb 
and  flow  of  the  tide.''     Thus,  as  to  the  purposes  of  jurisdiction, 
in  such  a  case,  the  court  decides,  in  full  conformity  with  ac- 
knowledged principles  of  law,  that  waters,  which  are  within  the 
ebb  and  flow  of  the  tide,  are  to  be  considered  as  the  sea; 
that  a  contract  for  wages,  to  be  earned  on  waters  so  situated,  is 
a  maritime  contract ;  that  the  service  is  a  maritime  service; 
and  that  the  cause  arising  from  it  is  of  admiralty  and  maritime 
jurisdiction^  as  fully  as  if  it  related  to  a  voyage  to   Europe. 
The  judge  presses  the  principle  still  further,  and  says,  <'  there 
is  no  doubt  that  the  jurisdiction  exists,  although  the  commence- 
ment or  termination  of  the  voyage  may  happen  to  be  at  some 
place  beyond  the  reach  of  the  tide."    In  that  case,  the  libel 
was  dismissed,  for  want  of  jurisdiction,  because  '^  the  voyage, 
not  only  in  its  commencement  and  termination,  but  in  all  its 
intermediate  progress,  was  several  hundred  miles  above  the 
ebb  and  flow  of  the  tide.'^ 
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If,  then,  the  locality  of  the  senrice  were  sufficient  to  give 
jurisdiction  to  the  admiralty  orer  a  contract,  it  is  clear  that  I 
should  sustain  the  present  claim.  The  whole  service  was  per- 
formed on  the  waters  of  the  Delaware,  within  the  ebb  and  flow 
of  the  tide.  In  conformity  with  the  doctrine  of  the  supreme 
court,  I  have  repeatedly  taken  cognisance  of  claims  for  wages, 
earned  in  vessels  plying  as  traders,  carrying  passengers  and 
goods  on  freight,  between  this  port  and  places  on  the  river, 
in  the  states  of  Delaware  and  New  Jersey.  In  the  case  of  Smith 
▼.  The  Pekin,  (ante,  p.  803,)  the  question  was  elaborately  ar- 
gued in  this  court,  and  decided  as  I  have  mentioned. 

But  locality  is  not,  of  itself,  enough  to  give  jurisdiction  to 
the  admiralty  in  cases  of  contract  We  must  also  look  to  the 
subject  matter  of  the  contract ;  to  the  nature  of  the  service  and 
employment.  We  shall  then  discover  that,  in  some  instances, 
the  service  may  be  done  strictly  and  truly  on  the  sea,  and  yet 
the  cause  will  not  be  '<  of  admiralty  and  maritime  jurisdiction.'' 
It  is  (rue,  that  in  cases  of  torts,  injuries  and  offences,  the  juris- 
diction is  settled  by  the  place  where  they  are  committed;  but  not 
so  as  to  contracts.  The  difficulty  we  have  to  struggle  with  is,  to 
establish  a  satisfactory  rule  or  line  by  which  the  subject  matter 
of  the  contract  and  service  may  be  clearly  defined.  I  have 
acknowledged  my  inability  to  give  such  a  rule,  which  will  be 
universal  in  its  application.  Each  case,  as  it  occurs,  must  be 
decided  by  its  circumstances,  under  the  control  of  some  prin- 
ciple as  nearly  general  as  can  be  obtained,  on  a  subject  so 
uncertain  in  its  nature.  It  will  be  easier  to  say  that  a  parti- 
cular service  is  not  marine,  than  to  give  a  rule  which  will 
embrace  or  exclude  each  that  may  occur. 

By  referring  again  to  the  case  of  The  Thomas  Jefferson,  we 
shall  find  a  principle,  which  will  serve  us  for  a  general  guide 
to  our  inquiries.  It  is  stated  that,  **  the  material  consideration 
is,  whether  the  service  is  essentially  a  maritime  service.''  It 
is  true,  that  the  question  still  remains,  what  is  a  maritime  ser- 
vice?  In  that  case,  the  only  test  alluded  to,  was  the  locality 
of  the  service,  whether  performed  on  tide  water  or  not,  because^ 
67 


UO  NOVEMBER  SESSIONS,  1834. 

Thaekarey  and  uiother  r.  The  Ftnner. 

in  that  case,  no  other  question  than  that  of  locality  arose,  or  was 
necessary  to  be  examined  or  decided*  The  libel  was  dismissed, 
because  the  service  was  not  done  within  the  ebb  and  flow  of 
the  tide,  and,  therefore,  clearly  not  maritime,  however  it  might 
have  been  in  other  respects.  But  the  court  did  not  say  or 
intimate,  that  every  service  performed  on  tide  water  is,  there- 
fore and  necessarily,  a  maritime  service.  That  it  was  done  on 
tide  water  is  an  essential  circumstance;  but,  non  constat,  that 
other  circumstances  may  not  also  be  essential  to  bring  it  under 
the  admiralty  jurisdiction.  Can  we  say,  did  that  opinion  mean 
to  say,  that  every  thing  done  upon  the  sea,  or  upon  tide  water, 
is  a  maritime  service  ?     I  think  not 

In  the  case  of  De  Lovio  v.  Boit,  above  quoted,  Judge  Story 
assists  us  on  this  point  He  says,  '<  The  true  interpretation  of 
the  words,  things  done  on  the  sea,  in  this  connection,  would 
seem  to  be  all  things  done  touching  the  sea,  that  is,  maritime 
afiairs  in  general;  and  this  is  the  approved  interpretation  as- 
serted by  the  admiralty."  He  afterwards  says,  the  jurisdiction 
extends  to  **  all  cases  of  maritime  service  and  labour."  In  both 
instances,  he  shows  that  something  besides  locality  enters  into 
the  question  of  jurisdiction;  that  we  must  attend  to  the  nature 
of  the  transaction,  the  kind  of  service  or  labour,  and  inquire 
whether  they  relate  to  maritime  afiairs  or  not,  and  not  merely 
to  the  place  where  they  are  done.  If  a  thing  done,  or  a  con- 
tract made,  in  fact,  upon  the  land,  is  considered  to  have  been 
done  on  the  sea,  provided  it  relates  to  maritime  afiairs,  we  but 
follow  out  the  same  reason,  or  turn  it  back  on  the  subject,  in 
saying,  that  if  the  contract  or  thing  does  not  relate  to  maritime 
afiiairs,  if  the  service  or  labour  are  not  in  themselves  maritime, 
they  will  not  be  taken,  on  the  question  of  jurisdiction,  to  have 
been  done  on  sea,  although,  in  fact,  they  were  so.  The  cir- 
cumstance of  the  place,  where  the  thing  is  done,  follows  the 
nature  of  the  thing,  and,  as  that  is  maritime  or  otherwise,  the 
jurisdiction  prevails  or  is  denied. 

In  the  base  of  The  Jerusalem,  (2  Gallison,  348)  the  same 
judge  gave  the  law  as  he  did  in  the  case  of  The  Thomas  Jef- 
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fersoii.  ^  The  true  doctrine  was  always  asserted  by  the  learn- 
ed judges  of  the  admiralty,  and  has  been  recently  recognised 
by  Justice  Buller,  that  the  jurisdiction  as  to  contracts,  depends 
not  upon  the  locality,  but  upon  the  subject  matter  of  the  con- 
tract;" and  he  adds,  that  the  admiralty  has  "  perfect  jurisdic- 
tion over  all  maritime  contracts."  To  be  a  maritime  contract, 
as  I  have  before  said,  it  is  not  enough  that  the  subject  matter  of 
it,  the  consideration,  the  service,  is  to  be  done  on  the  sea,  it 
must  be  in  its  nature  maritime;  it  must  relate  to  maritime  af- 
fairs; it  must  have  a  connection  with  the  navigation  of  the 
ship,  with  her  equipment  or  preservation,  or  with  the  mainte- 
nance and  preservation  of  the  crew,  who  are  necessary  to  the 
navigation  and  safety  of  the  ship.  Thus  a  carpenter,  a  surgeon, 
a  steward,  though  not  strictly  mariners  or  seamen,  may  all  sue 
for  their  wages  in  the  admiralty,  because  they  contribute,  in 
their  several  ways,  to  the  preservation  and  support  of  the  ves- 
sel and  her  crew. 

With  all  this  aid,  we  meet  with  embarrassing  difiBculties  in 
every  attempt  to  designate  a  clear  line,  which  will  separate, 
with  satisfaction  and  consistency  in  all  its  parts,  cases  of  con- 
tract and  service  arising  on  rivers,  into  which  the  tide  flows, 
proper  for  the  admiralty  jurisdiction,  from  those  which  are  not 
so.  On  the  sea,  extra  fauces  terrae,  the  difficulty  is  hardly,  at  this 
time,  felt,  having  been  removed  or  cut  down  by  judicial  deci- 
sions, as  in  the  case  of  the  carpenter,  surgeon,  and  others.  But 
we  have  no  such  description  of  the  vessel  or  her  employment,  or 
the  services  of  those  on  board  of  her,  navigating  our  rivers,  as 
will  at  once  decide  the  question  of  jurisdiction.  The  circum- 
stances of  any  given  case,  the  kind  of  vessel,  the  business  she 
is  engaged  in,  the  places  between  which  she  is  navigated,  may 
make  it  apparent  that  it  cannot  be  one  for  the  cognisance  of  the 
admiralty,  without  furnishing  a  general  rule  of  exclusion. 

Cases  will  readily  occur  to  the  legal  mind,  in  which,  although 
the  service  is  performed  on  the  sea,  or  within  the  ebb  and  flow 
of  the  tide,  no  doubt  can  be  entertained  that  it  is,  in  no  sense, 
a  maritime  service,  and  cannot  be  cognisable  in  the  admiralty. 
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Nor  does  it  depend  on  the  manner,  in  which  the  yesael  is 
equipped,  with  or  without  masts  and  sails;  nor  upon  the  power^ 
by  which  she  may  be  propelled,  by  sails,  by  oars  or  by  steam. 
Steamboats,  engaged  in  the  business  of  trade  or  commerce,  are 
clearly  subject  to  this  jurisdiction;  and  a  learned  judge,  in  an- 
other district,  has  considered  lighters  employed  on  tidewaters, 
in  the  carriage  of  goods  to  and  from  shipping,  to  be  under  this 
jurisdiction.  On  the  other  hand,  boats  having  masts  and  sails 
may,  nevertheless,  be  clearly  without  it;  such  as  ferry-boats 
used  on  the  tide  waters  of  our  rivers,  and  plying  from  shore  to 
shore,  between  two  states.  Also  numerous  boats  of  various 
sizes,  which  are  employed  daily  in  bringing  fruit  and  vegeta- 
bles to  the  market.  I  think  no  one  would  hesitate  to  say,  that 
such  vessels  can,  with  no  legal  propriety,  be  said  to  perform 
voyages  on  the  high  seas;  nor  that  the  persons  employed  on 
board  of  them,  hired  by  the  trip  or  otherwise,  are  mariners  en- 
gaged in  marine  services.  Indeed  they  are,  generally,  loaded 
and  unloaded,  and  navigated  by  men,  who  come  from  the  fields 
and  orchards,  which  they  have  cultivated,  and  bring  the  pro- 
duce of  their  labour  to  market  They  are  farmers  and  g^deo- 
ers,  either  for  themselves  or  hired  by  others,  and  not  sailors. 
If  we  should  take  the  language  of  the  supreme  court,  in  the 
case  quoted,  in  its  broadest  signification,  such  boats  so  em- 
ployed, and  those,  who  navigate  them,  would  be  subject  to  the 
admiralty  jurisdiction.  The  service  is  performed  <<  upon  wa- 
ters within  the  ebb  and  flow  of  the  tide."  But,  as  I  have  be^ 
fore  said,  the  court  had  in  their  view  only  the  case  before  them, 
which  turned  entirely  on  the  locality  of  the  service,  and^  as  to 
that,  they  decided  that  the  jurisdiction  depended  on  the  fact 
whether  it  was  done  upon  tide  water  or  not  We  have  seen 
that  they  thought,  as  a  general  proposition,  that  '<the  material 
consideration  was,  whether  the  service  was  essentially  a  mari- 
time service;"  and  they  applied  the  principle  only  to  the  case 
before  them,  deciding  that  it  was  not  then  a  maritime  service, 
because  it  was  not  performed  on  the  sea,  or  on  tide  waters, 
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but  not  intimating  that  this  circumstance  alone  would  make  a 
service  maritime. 

The  character  of  the  service,,  whether  maritime  or  not,  will 
depend,  not  only  upon  the  particular  business  or  employment  of 
the  individual  on  board  of  the  vessel,  but  also  upon  the  business 
or  employment  of  the  vessel.  Thus  a  vessel  may  be  navigated 
for  foreign  commerce,  on  the  broad  ocean,  but  persons  may  be 
hired  on  board  of  her,  for  services,  which  could  not  be  called 
marine,  and  of  which  the  admiralty  would  take  no  cognisance. 
On  the  other  hand,  the  individual  may  be  engaged  in  the  actual 
navigation  of  the  vessel,  but  she  may  be  so  employed  that  no 
service  on  board  of  her  can  be  considered  to  be  maritime.  In 
regard  to  the  character  of  the  vessel  or  the  business  in  which 
she  is  engaged,  which  is  the  object  of  our  present  inquiry,  it  is 
not  questioned  that  those  employed  in  foreign  commerce  are 
within  the  jurisdiction  of  the  admiralty.  As  to  those,  which 
are  employed  on  our  tide  waters,  in  going  from  place  to  place, 
in  the  United  States,  I  hold  them  also  to  be  under  the  same 
jurisdiction,  provided  they  are  occupied  in  the  business  of  trade 
and  commerce,  in  a  liberal  and  fair  meaning  of  the  terms,  in 
which  I  do  not  include  the  petty  trajBic  of  market  or  ferry  boats, 
nor  the  carriage  of  fuel  to  a  city,  from  its  neighbourhood,  and 
other  services  of  the  same  description.  I  am  aware  that  there 
is  a  want  of  precision  in  this  rule,  and  it  is  intended  only  as  a 
general  guide.  In  every  particular  case,  the  judge  must  decide, 
from  its  circumstances,  whetlier-the  employment  of  the  vessel 
is  in  the  business  of  trade  or  not;  for  so  far  I  think  the  rule 
may  be  relied  upon.  The  uncertainty  is  as  to  what  should  be 
considered  to  be  trade  and  commerce.  This  criterion  is  not 
without  support  by  good  authority.  Judge  Winchester,  whose 
learning  in  the  admiralty  law  is  highly  and  justly  extolled,  ad- 
verts to  it  He  says,  in  the  case  of  Stevens  v.  The  Sandwich, 
(1  Peters  Ad.  Dec.  235,)  <<  within  the  cognisance  of  this  juris- 
diction, are  all  afiairs  relating  to  vessels  of  trade,  and  the  owners 
thereof,  as  such;  and  all  matters  which  concern  owners,  pro- 
prietors of  ships,  as  such;''  again  <<  whatever  is  of  a  maritime 
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nature,  eith^  by  way  of  navigation  upon  the  seas,  or  negotia- 
tion at  or  beyond  the  sea,  in  the  way  of  marine  trade  or  com- 
merce." In  conformity  with  this  rational  and  intelligible  doc- 
trine. Judge  Story,  in  the  caae  of  De  Lovio  v.  Boit,  (9  Gallison, 
468,)  says,  that  the  words  <<  admiralty"  and  <<  maritime  juris- 
diction," include  **M  transactions  and  proceedings  relative 
to  commerce  and  navigation,  and  to  damages  or  injuries  upon 
the  sea." 

If  we  turn  our  attention  to  the  act  of  congress  for  *'  the  go- 
vernment of  seamen  in  the  merchant  service,"  under  the  pro- 
visions and  authority  of  which  this  libel  ra  filed,  and  the  processof 
the  court  demanded,  many  very  direct  arguments  and  inferences 
present  themselves,  to  induce  us  to  believe  that  a  case  like  this 
never  could  have  been  in  the  contemplation  of  congress,  in 
making  the  regulations,  particularly  as  to  the  hiring  of  seamen 
and  the  recovery  of  their  wages,  found  in  that  law.  But  I  con- 
tent myself  with  this  general  reference  to  it,  as  a  particular 
analysis  would  require  a  longer  examination  and  discussion  than 
the  occasion  calls  for  or  would  warrant 

The  general  result  to  which  my  inquiry  into  this  subject  has 
brought  me  is,  that  as  to  torts,  injuries  and  ofiences,  locality 
gives  jurisdiction;  but  as  to  contracts,  there  must  be  something 
more.  It  is  not  enough  that  the  service  performed,  or  to  be 
performed,  is  on  the  high  sea,  or  on  tide  water,  it  must  in  its 
subject  matter  be  maritime;  it  must  have  some  relation  to  trade 
and  commerce;  some  connection  with  a  vessel  employed  in 
trade;  with  her  equipment,  her  preservation,  or  the  preserva- 
tion of  her  crew.  Thus  a  carpenter,  a  surgeon,  a  steward,  all 
contribute,  in  their  several  ways,  to  the  preservation  of  the  ship 
or  her  crew.  But  if  the  master  should  take  with  him  a  servant, 
whose  sole  business  should  be  to  shave  him  or  comb  his  hair; 
or  another  to  amuse  him  with  a  violin,  the  service  would  be 
performed  on  the  high  sea,  but  would  it  be  a  maritime  contract 
or  service,  for  which  the  ship  could  be  libelled  and  attached  in 
the  admiralty;  or  her  owners  be  personally  responsible  by  any 
process? 
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In  a  late  case,  in  this  court,  (ante,  p.  514,)  a  libel  was  filed  for 
wages  earned  on  board  of  a  boat,  employed  in- going  from  place 
to  place,  in  bays  and  rivers,  on  tide  water,  in  Pennsylvania, 
Delaware,  Maryland,  Virginia  and  North  Carolina,  carrying  a 
museum  of  curiosities,  which  were  exhibited,  in  the  boat,  at  the 
various  places  at  which  she  stopped.  She  had  no  other  object 
The  libellants  were  employed  as  musicians  for  the  exhibition, 
but  occasionally  assisted,  at  their  pleasure,  in  rowing  the  boat, 
when  the  sails  could  not  be  used.  She  was  a  large  canal  boat 
I  dismissed  the  libel,  on  the  ground  that  the  contract  and  ser- 
vices of  the  libellants  could  in  no  sense  be  considered  maritime, 
although  performed  on  tide  water.  On  {he  other  hand,  (ante, 
p.  505,)  I  sustained  the  libel  of  the  crew  of  the  steamboat  Ohio, 
plying  between  this  port  and  Delaware  city,  in  the  state  of  Dela- 
ware, for  she  was  employed  not  only  in  taking  passengers,  but  in 
the  transportation  of  merchandise  between  her  port  of  departure 
and  places  in  the  southern  and  western  states,  which  is  strictly 
a  trading  service  or  employment  I  do  not  mean  to  say  whe- 
ther a  boat  carrying  only  passengers,  would  or  would  not  be 
within  the  same  rule. 

I  have  thus  given,  not  perhaps  as  concisely  as  it  might  have 
been  done,  a  view  of  the  reasons  which  determined  me  to  refuse 
the  process  prayed  for  by  the  libellants  in  this  case.  If  they 
are  not  altogether  precise  and  satisfactory,  it  may  be  because 
the  subject  is  not  susceptible  of  a  rule  which  will  be  certain  and 
universal  in  its  application,  or  because  I  have  not  the  ability  to 
define  it  with  accuracy  and  clearness.  Having  taken  upon 
myself  to  refuse,  at  my  chambers,  to  attach  and  detain  the  ves- 
sel, I  was  obliged  to  do  so  without  argument,  as  that  would 
have  produced  a  delay  injurious  and  expensive  to  a  party  whom 
I  thought  not  amenable  to  this  court  Occasions  may  occur 
hereafter  when  this  subject  may  be  more  fully  considered,  and 
more  satisfactorily  decided. 
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1.  a  lien  of  workmen  and  materialmen  on  a  Teaael,  in  a  port  to  which  she  be- 
\<mg9,  dependa  entirely  on  the  provisions  of  the  state  law  by  which  it  la^f^iven. 

3.  The  debts  for  which  a  lien  on  a  vessel  is  giTen,  are  those  oootraeted  by  the 
master  and  owner  for  work  and  materials  oaed  in  boUding',  repairing  or  ior- 
nishing  her :  the  persons  to  whom  such  a  lien  is  gWeiw  are  the  workmen  and 
materialmen,  who  furnish  the  work  end  materials  so  used. 

3.  Where  work  or  materials,  necessary  for  building,  repairing  or  supplying  a 
▼easel,  are  fiimisbed  on  a  contract  with  an  mtermediate  agent  or  person  who 
is  not  the  owner  or  master,  neither  the  workmen  and  materialmen,  nor  soch 
intermediate  person  or  agent,  have  a  lien  on  the  vessel. 

4.  Where  money,  subject  to  distribution,  is  in  court  after  the  report  of  an  auditor, 
the  decree  does  not  follow  the  report  of  the  auditor  as  a  matter  of  eoorse,  be- 
cause no  exception  has  been  taken  to  it 

5.  Where  a  surplus  remains  in  court,  alUr  the  sale  of  a  vessel  by  a  proceeding  in 
rem  in  the  admiralty,  a  party,  having  a  lien  or  appropriation  of  the  vessel  pre- 
oedently  legally  fixed,  may  claim  a  distribution  of  such  surplus,  althoogh  hit 
original  demand  was  not  such  as  could  be  proceeded  for  in  the  admiralty. 

6.  Where  a  vessel,  hook  fide  assigned  by  the  owner,  is  subsequently  sold  under 
a  lien  of  workmen  and  materialmen,  the  assignee  is  entitled  to  a  dialribution 
of  the  surplus,  in  preference  to  a  creditor  having  no  soch  appropriation. 

1  HE  new  brig  having  been  condemned  and  sold  by  the  decree 
of  the  court)  made  at  August  Sessions^  1834^  (ante,  p.  489,)  the 
money  arising  from  the  sale  was  brought  into  court  for  distri- 
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butioo.  A  great  numbei*  of  ckims  were  filed,  and  among  them 
ooe  on  the  part  of  Charles  A.  Harper  and  William  G.  Bridges. 
All  of  them  were  referred  to  an  auditor  for  liquidation.  On 
his  report  being  made  to  the  court,  Messrs.  Harper  and  Bridges 
filed  exceptions  thereto. 

On  the  10th  March,  1835,  Judge  Hopkikson  delivered  the 
following  opinion: 

In  August  last  a  libel  was  filed  in  this  court,  by  William  S. 
Davis  and  George  W.  Lehman,  against  a  certain  vessel  called 
the  New  Brig,  praying  for  process  of  attachment  against  her, 
and  that  she  might  be  condemned  and  sold  for  the  payment  of 
certain  debts  due  to  the  libellants,  and  contracted  with  them 
by  the  owner  of  the  brig,  for  materials  furnished  by  them,  and 
used  by  them,  in  building  her.  The  process  was  accordingly 
ordered,  the  vessel  was  attached,  and  a  final  decree  of  condem- 
nation made,  after  which  the  vessel  was  in  due  course  sold,  and 
the  proceeds  of  the  sale  brought  into  court,  where  they  now 
remain,  subject  to  the  order  of  the  court  for  their  distribution. 
A  great  number  of  persons  who  furnished  work  or  materials 
for  the  brig,  have  presented  their  claims  to  the  court,  and  prayed 
for  payment  out  of  the  moneys  which  proceeded  from  her  sale. 
Among  them  is  the  libel  and  claim  of  Charles  A.  Harper  and 
William  C.  Bridges,  who,  with  their  petition,  filed  their  account, 
consisting  of  several  items,  and  amounting  in  the  whole  to  the 
sum  of  six  thousand  and  eighty-five  dollars  and  seventy-eight 
cents.  This  claim,  with  ail  the  others,  was  referred  to  an  auditor 
to  audit  and  examine  all  the  accounts,  and  distribute  the  funds 
in  court  amongst  the  claimants. 

The  auditor  has  performed  this  duty,  and  made  a  report  of 
his  proceedings  to  the  court  No  exception  was  taken  to  his 
report,  but  one  on  the  part  of  Messrs.  Davis  and  Lehman,  which 
was  dismissed;  and  another  on  the  part  of  Messrs.  Harper  and 
Bridges,  which  is  now  to  be  decided.  These  libellants  take 
exception  to  the  report,  1.  Because  the  auditor  has  reported, 
that  as  pari  of  their  account,  or  claim,  was  a  lien  on  the  vessel 
68 
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by  yirtue  of  the  acts  of  asflembly  of  this  commonwealth  of  the 
97th  March,  1784;  of  the  5th  March,  1819;  and  of  the  11th 
April,  1885.  2.  Because  he  has  reported,  that  in  the  distri* 
button  of  the  funds  arising  from  the  sale  of  the  brig,  the  claim 
of  Messrs.  Harper  and  Bridges  should  be  pos^ned  to  the 
claims  of  the  other  claimants  enumerated. 

Some  other  exceptions  are  set  out,  but  they  depend  upon 
the  decision  of  the  question  mainly  argued  at  the  bar,  that  is, 
whether  the  account  of  Messrs.  Harper  and  Bridges,  or  any 
part  of  it,  gave  them  a  lien  on  the  brig,  or  a  preference  of  pay- 
ment out  of  the  funds  now  in  court,  on  the  true  construction  of 
the  acts  of  assembly  above  referred  to.  Some  of  the  items  of 
this  account  have  not  been  insisted  upon  as  liens,  or  debts,  en- 
titled to  a  preference;  such  as  the  account  of  J.  Thomas  for 
salt,  twenty-three  dollars  and  seventy-fiye  cents;  of  6.  Good  (oif 
scraping,  twenty  dollars;  and  of  advances  made  by  Messrsi 
Harper  and  Bridges  to  Jacob  Tees,  of  cash,  at  sundry  times,  to 
build  the  brig,  two  thousand  two  hundred  and  ferty-eigbt  dol- 
lars and  twenty-one  cents.  The  other  items  of  the  claim  consist 
of  the  accounts  of  several  persons  for  work  or  materials  furnished 
for  the  said  brig,  all  of  which  were  contracted  for  by  Messrs. 
Harper  and  Bridges,  and  on  their  credit  and  responsibility,  and 
the  greater  part  of  which  has  been  actually  paid  by  them. 
More  than  half  of  Collina's  bill,  of  four  hundred  and  fifty  dol- 
lars, is  paid,  and  the  whole  of  that  of  Baldwin  for  copper, 
amounting  to  fifteen  hundred  and  eleven  dollars  and  twenty- 
five  cents.  Soker's  account  for  ship  chandlery,  of  fourteen 
hundred  and  twenty-one  dollars  and  forty-eight  cents,  is  paid. 
Indeed,  there  remain  unpaid  of  these  accounts,  only  those  of 
Hart  and  Flannegan,  plumbers,  for  eighty  dollars  and  sixty- 
two  cents;  and  W.  and  S.  Brown,  riggers,  for  two  hundred 
and  two  dollars  and  forty-four  cents. 

The  claim  of  Messrs.  Harper  and  Bridges,  as  they  have  pat 
it  forth  in  their  libel,  is  as  follows.  They  allege  that,  between 
the  22d  February,  1834,  and  the  1st  October,  of  the  same  year, 
at  the  request  of  Jacob  Tees,  who  was  building  a  new  brig  at 
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the  port  of  Philadelphia,  they  did  provide,  furnish  and  deliver 
to  the  use  of  the  said  brig,  divers  spars,  blocks,  copper,  nail% 
ropes,  rigging  and  other  materials,  necessary  in  the  building 
and  rigging  of  the  said  brig;  and,  also,  at  the  request  of  the 
said  Jacob  Tees,  did  procure  and  cause  divers  work,  labour  and 
services  to  be  done  in  and  upon  the  building  of  said  brig,  by 
riggers,  painters,  plumbers  and  others,  by  them  the  libellants 
employed  and  paid  for  that  purpose;  and  also  that  they  did 
advance  large  sums  of  money  to  the  said  Jacob  Tees,  to  be  laid 
out  by  him,  and  which  were  so  laid  out,  in  anil  about  the 
building  and  rigging  of  the  said  brig.  The  first  claim,  which 
charges  that  the  libellants  themselves  furnished  the  materials 
enumerated,  cannot  be  maintained,  as  they  are  clearly  not  of 
the  description  of  persons  mentioned  in  the  acts  of  assembly, 
as  entitled  to  the  benefit  given  by  them.  The  last  mentioned 
claim,  to  wit,  for  moneys  advanced  by  them,  to  Jacob  Tees,  to 
be  laid  out  in  building  the  brig,  is  not  now  insisted  upon  as 
entitled  to  a  lien  and  preference.  Of  course,  the  whole  case 
turns  on  the  second  allegation,  that  is,  that  the  libellants  did 
procure  and  cause  divers  work,  labour  and  services  to  be 
done  in  and  upon  the  building  of  the  said  brig. 

So  the  case  stood  at  the  argument,  since  which,  on  the  sug- 
gestion of  the  court,  an  amendment  has  been  made  to  the  libel, 
alleging,  in  substance,  that  the  petitioners  did  procure  and 
cause  to  be  provided,  furnished  and  delivered  to  the  use  of  the 
said  brig,  and  which  were  used  and  employed  in  and  upon  lier, 
certain  enumerated  materials  necessary  for  her  building.  In 
short,  in  respect  to  the  materials  which  are  now  the  subject  of 
controversy,  the  petitioners  allege,  1.  That  they  did,  them- 
selves, provide  and  furnish  them  to  and  for  the  brig;  and  d. 
That  they  did  procure  and  cause  them  to  be  provided  and 
furnished  by  other  persons,  which  persons  were  afterwards 
paid  and  satisfied  therefor,  by  the  petitioners. 

The  argument,  on  both  sides,  admits  that  the  right  of  the  pe- 
titioners must  depend  upon  the  provisions  of  the  act  of  aasem- 
tdy  of  Pennsylvania,  passed  on  the  27th  March,  1784,  and  ita 


640  FEBRUARY  E«»SION8,  1836. 

Harper  and  anoUier  v.  The  New  Brig. 

supplements.  The  title  of  this  act  declares  its  object  to  be,  ^  to 
secure  the  persons  employed  in  the  building  and  fitting  ships 
and  ressels  for  sea,  by  making  the  body,  tackle,  furniture  and 
apparel  of  such  ships  and  vessels,  liable  to  pay  the  several  trades- 
men employed  in  building  and  fitting  them,  for  their  work 
and  materials."  The  preamble  of  the  act  declares,  that  the 
business  of  ship  building  is  an  important  branch  of  the  com- 
merce of  the  state;  that  the  <'  tradesmen  employed  in  this  bu- 
siness are  liable  to  losses  by  reason,  that  the  persons  employ- 
ing them  are  frequently  masters  of  ships,  strangers  and  per- 
sons having  no  fixed  property  in  the  country,''  and  that  the 
ships  or  vessels  are  not  liable  to  pay  the  amount  of  their  bills, 
^  whereby  their  labour  and  materials  have  been  taken  to  satisfy 
other  debts."  To  remedy  this  evil,  it  is  enacted,  that  '<  ships 
and  vessels  of  all  kinds,  built,  repaired  and  fitted  within  this 
state,  are  hereby  declared  to  be  liable  and  chargeable  for  all 
debts  contracted  by  the  masters  or  owners  thereof  for  or  by 
reason  of  any  work  done  or  materials  found  or  provided  by  any 
carpenter,  blacksmith  and  others  for,  upon  aud  concerning  the 
building,  repairing,  fitting,  furnishing  and  equipping  such  ship 
or  vessel,  in  preference  to  any,  and  before  any  other  debts, 
due  and  owing  from  the  owners  thereof" 

By  the  spirit  as  well  as  the  language  of  this  act,  the  debts  to 
be  preferred,  are  those  which  are  contracted  by  the  master  or 
owner  of  a  vessel,  for  work  or  materials  found  or  provided,  for 
the  building  of  her,  and  the  persons  to  be  secured  in  the 
payment  of  said  debts,  are  the  mechanics  and  materialmen,  by 
whom  such  work  and  materials  are  furnished  and  provided. 
These  persons  are  to  have  a  lien,  a  preference  of  payment,  upon 
and  out  of  their  own  labour  and  materials,  which  shall  not  be 
taken  from  them  to  pay  other  debts.  Neither  the  policy  nor 
the  enactments  of  the  law  go  beyond  this;  and  the  law  is  satis- 
fied when  the  debts,  described  as  the  objects  of  its  protection, 
are  paid  and  satisfied.  The  courts  of  Pennsylvania,  not  con- 
sidering such  preference  to  be  entitled  to  judicial  favour,  have 
given  a  strict  construction,  to  a  similar  enactment  in  favour  of 
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mechanics  and  others  employed  in  building  a  house,  in  many 
cases;  in  that  of  Williams  v.  Teamey,  (S  Serg.  &  Raw.  58;)  in 
that  of  Hincfiman  v.  Lybrand,  (14  Serg.  &  Raw.  dd,)  and  in 
that  of  Hills  v.  Elliott,  (16  Serg.  &  Raw.  56,) 

The  parlies  to  the  contract  protected  by  the  provisions  of  the 
act,  are  declared  to  be  the  owner,  or  master  of  the  vessel  on 
the  one  side,  and  the  person  furnishing  work  or  materials  for 
her  on  the  other.  Indeed  the  latter  are  particularly  described, 
as  carpenter,  blacksmith,  mastmaker,  sailmaker,  shipchandler 
and  others;  so  that  it  would  seem,  that  the  mere  fact  of  furnish- 
ing and  providing  materials  for  a  vessel,  will  not  give  the  lien, 
unless  done  by  some  of  the  persons  mentioned  and  described 
in  the  act;  and  the  supplements  afterwards  enacted,  to  extend 
the  protection  to  venders  of  sail  cloth  and  lumber  merchants, 
confirm  this  construction  of  the  law. 

The  counsel  of  the  petitioners,  not  denying  this  construction, 
has  endeavoured  to  show  that  the  contracts  in  question,  al- 
though not  made  directly  by  the  mechanics  and  materialmen 
with  the  owner  of  the  brig,  were  so  made  virtually,  by  a  fair 
legal  implication  and  intendment.  With  whom  did  Mr.  Col- 
lins, Captain  Baldwin  or  Mr.  Ker,  make  their  contracts  for  the 
materials  furnished  by  them  for  this  brig?  Who  was  their  debt- 
or? On  whose  responsibility  did  they  part  with  their  property? 
Did  they  know  Jacob  Tees  in  the  whole  transaction?  Did 
they  make  any  contract,  directly  or  indirectly  with  him,  ex- 
pressly or  by  any  legal  implication?  The  whole  testimony,  to 
which  I  will  generally  refer,  for  there  is  no  contrariety  in  it  on 
this  question,  no  ambiguity  to  be  explained,  shows  directly  and 
affirmatively  the  contrary.  Tees  was  a  man  of  no  credit;  a 
man  they  would  trust  for  nothing;  with  whom  they  would 
have  no  such  dealings,  and  would  make  no  contracCs.  It  is 
clear  that  these  contracts  were  made,  not  with  the  owner  of  the 
vessel,  but  with  Messrs.  Harper  and  Bridges,  on  their  personal 
credit  and  responsibility.  The  only  contract  with  Tees,  was 
made  by  the  petitioners  themselves,  for  their  indemnity  and 
security,  but  such  a  contract  is  also  without  the  bounds  of  the 
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aet»  beeaiue  they  do  not  fall  within  the  description  of  persons 
or  creditors  to  whom  the  lien  and  preference  are  given. 

But  it  is  contended  by  the  petitioners,  that  in  \naking  tbeae 
contracts,  they  acted  as  the  agents  of  the  owner,  and  that  thus 
the  contract  may  be  said  to  have  been  made,  by  the  mecha- 
nics and  materialmen  and  the  owner,  through  the  agency  of 
the  petitioners.  The  evidence  does  not  sustain  this  view  of 
the  case;  certainly  the  creditors  did  not  consider  that  they 
were  making  contracts  with  the  petitioners,  as  the  agents  of 
Tees,  but  for  themselves  and  on  their  own  account  and  respon- 
sibility. So  they  are  charged  in  the  bills.  The  petitioners 
never  made  any  other  suggestion,  or  pretended  they  were  act- 
ing as  the  mere  agents  of  another.  This  notion  of  agency  is 
repudiated  by  all  the  cause.  But,  if  it  were  so,  how  would  it 
help  the  petitioners?  Either  as  principals  or  agents,  they  have 
paid  the  bills;  there  is  an  end  of  the  debt,  so  far  as  the  material- 
men are  concerned;  and  it  is  to  them  that  the  benefits  of  the 
law  are  given,  and  not  to  agents  who  make  contracts^  who  take 
upon  themselves  and  guarantee  debts,  and  afterwards  actually 
pay  them.  From  that  moment  it  is  a  contract  between  the 
agent  and  the  principal,  either  made  before  the  contracts  were 
made  for  the  materials,  or  raised  by  the  law  on  his  paying  and 
advancing  the  money  for  the  principal.  In  either  case  it  is  not 
a  contract,  or  a  debt  within  the  provision  of  the  acts  in  ques- 
tion. The  agent  makes  his  contract  and  arrangement  with  his 
principal,  for  his  services,  or  for  his  advances,  in  his  own  way, 
for  such  reward,  or  such  security  as  they  may  agree  upon,  and 
they  look  to  each  other,  according  to  the  terms  of  their  con- 
tract, for  a  faithful  performance  of  their  respective  stipulations. 
But  with  all  this,  the  act  to  encourage  ship  building  and  give  a 
preference  to  mechanics  employed  in  building  vessels,  has  no- 
thing to  do.  It  is  a  common  debt,  a  common  contract  between 
the  parties,  and  to  be  recovered  in  the  common  way.  It  is  also 
obvious,  that  in  order  to  support  the  claim  on  this  ground  and 
to  consider  it  as  a  debt  of  the  owner,  contracted  by  his  agent 
with  the  materialmen,  it  is  necessary  to  drop  Messrs.  Harper  and 
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Bridges  as  the  claimants,  for,  in  their  own  right,  for  themselvefly 
they  cannot  maintain  it,  and  to  put  in  their  places,  the  persons 
that  hare  been  paid.  How  can  this  be  done?  They  are  an- 
swered at  once;  they  are  paid;  they  have  no  claim  or  debt, 
unsatisfied,  either  against  Mr.  Tees  or  his  brig.  They  are  no 
longer  creditors,  on  this  account,  of  the  owner,  or  of  the  ship, 
or  of  Messrs.  Harper  and  Bridges.  Their  d^bt  is  extinguished 
by  the  payment;  it  exists,  for  no  purpose,  against  any  body  or 
thing.  A  new  contract,  a  new  debt,  may  have  arisen  by  this 
payment  between  other  parties;  but  the  materialmen  hare  no 
part  or  interest  in  it 

But,  may  the  petitioners  use  the  names  and  rights  of  other 
persons  to  enforce  or  recover  their  debt  from  Mr.  Tees?  Can 
they  take  to  themselves,  for  their  own  use,  the  security  which 
the  law  gave  to  the  materialmen  and  mechanics,  and  to  them 
alone?  On  what  ground  do  they  claim  this  right  or  this  equity? 
If  as  agents,  paying  money  for  their  principal,  then  it  was  the 
payment  of  the  principal,  and  there  is  an  end  of  the  debt  and 
the  security  given  by  the  law  for  it,  and  of  all  the  rights  d^ 
pendent  upon  a  connection  with  the  debt;  if  as  sureties,  paying 
the  debt  of  their  principal,  it  must  be  shown  by  some  authority 
or  established  principle  of  law,  that  a  surety,  paying  a  debt  in 
such  circumstances,  succeeds  to,  or  may  assume  the  privileges 
granted  by  the  act  of  assembly  to  creditors  and  contracts  of  a 
different  character  and  description.  No  debt  is  due  to  the 
surety  until  he  pays  the  original  debt,  and  then  one  arises,  by 
implication  of  law,  from  his  principal  to  him;  but  the  same 
act,  and  the  same  moment  that  give  birth  to  this  new  debt,  are 
the  death  of  that  which  is  the  object  of  legislative  favour.  They 
do  not  and  cannot  exist  together.  The  surety  has  no  debt  until 
he  has  cancelled,  annihilated  the  claim  of  the  mechanic,  nor 
can  the  security  given  for  the  payment  of  that  debt,  secure  it 
The  letter  of  the  law,  the  policy  of  the  law  is  satisfied,  when 
those  persons  for  whose  benefit  they  were  eaacted,  are  paid^ 
and  their  contracts  fulfilled.    It  never  intended  to  carry  on  this 
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preference,  to  continue  this  lien,  through  all  the  channeb  <^ 
equity  that  may  spring  from  the  original  transaetion. 

But  if  we  were  to  admit  that  this  right  of  preference,  this 
privilege,  is  such  a  one  as  may  be  adopted,  transmitted  by  an 
equitable  implication,  assumed  at  will ;  if  it  may  be  separated 
from  the  debt  it  was  given  and  intended  to  secure,  and  be 
attached  to  another  debt,  another  contract  of  a  different  charac- 
ter, with  a  different  consideration,  and  between  other  parties, 
still  it  is  a  necessary  preliminary,  that  the  right  should  have 
existed  in  the  persons  from  whom  it  is  pretended  to  be  derived. 
Here,  then,  we  must  return  to  the  original  debts  and  the  ori- 
ginal creditors,  on  whose  rights  the  petitioners  found  their  pre- 
sent claim,  and  we  shall  find  that  they  were  not  contracted  with 
the  owner  of  the  vessel,  nor  on  his  credit,  nor  the  credit  of  the 
brig,  but  on  a  contract  with  the  petitioners  personally,  and  on 
their  credit  and  responsibility,  whidi,  therefore,  is  not  such  a 
contract,  nor  such  a  debt,  as  falls  within  the  provisions  of  the  act 
of  assembly.  The  persons,  then,  who  furnished  the  articles  in 
question,  sold  them  to  Messrs.  Harper  and  Bridges,  by  whom 
they  were  delivered  to  Mr.  Tees  for  the  use  of  his  brig.  On 
such  a  sale  no  lien  attached  to  the  brig;  no  right  of  preference 
was  vested  in  them;  and,  of  course,  none  could  be  transmitted 
to  the  petitioners,  by  implication  of  law  or  otherwise. 

Under  these  different  views  of  the  case,  in  no  aspect  in  whidi 
it  presents  itself,  can  I  discover  any  principle  which  will  au- 
thorise me  to  comply  with  the  prayer  of  the  petitioners,  and 
award  to  them  a  preference  of  payment,  out  of  the  funds  now 
in  court,  arising  from  the  sale  of  the  brig,  to  indemnify  them 
for  the  moneys  they  have  actually  paid  for  materials  employed 
in  building  her.  As  to  the  small  accounts,  or  sums,  that  remain 
unpaid,  but  for  which  they  are  responsible,  they  have  not  even 
the  equity  which  attaches  to  the  other  cases;  in  fact,  they  have 
no  debt,  no  claim,  until  they  do  pay. 

The  remaining  part  of  the  petition  which  prays  for  the  rem- 
nant, or  surplus  of  the  funds  in  court,  after  paying  and  satisfying 
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the  preferred  debts,  as  reported  by  the  auditor,  will  be  the  sub- 
ject of  the  future  consideration  and  order  of  the  court 

The  Exceptions  were  overruled,  and  the  report  confirmed. 


The  libel  and  petition  ol  Messrs.  Harper  and  Bridges,  be- 
sides the  prayer  and  claim  disposed  of  in  the  opinion  given  by 
the  court  on  the  exception  to  the  report  of  the  auditor,  contained 
a  prayer  that  the  surplus  remaining  in  court,  after  satisfaction 
of  the  preferred  claims,  should  be  adjudged  to  be  paid  to  them. 

On  this  claim,  on  the  20th  March,  1835,  Judge  Hopkinsok 
delivered  the  following  opinion: 

The  libel  and  petition  of  Charles  A.  Harper  and  William  C. 
Bridges,  trading  under  the  firm  of  Charles  A.  Har])er  &  Co. 
prays,  in  the  first  place,  that  their  claim  and  debt  may  be  paid 
out  of  the  moneys  in  court,  proceeding  from  the  sale  of  the  new 
brig,  as  a  preferred  debt,  in  common  with  the  other  debts  enti- 
tled to  a  preference  under  the  provisions  of  the  act  of  assembly 
of  27th  March,  1784:  and,  in  the  second  place,  if  that  should 
be  denied, that  the  surplus  of  said  proceeds,  remaining  after  the 
satisfaction  of  the  claims  adjudged  to  be  paid,  shall  be  paid  to 
them. 

The  first  prayer  of  tiiis  petition  has  been  denied  by  the  court, 
and  the  other  is  now  to  be  considered  and  decided.  This  claim 
on  the  surplus  or  remnant  of  the  proceeds  of  the  sale  of  the 
brig,  was  presented  to  the  auditor,  and  by  him  allowed  and 
reported  accordingly.  It  has  been  argued,  that  no  exception 
having  been  made  to  this  report,  it  is  final,  and,  of  itself,  enti- 
tles the  petitioners  to  the  money.  I  cannot  assent  to  this  doc- 
trine. The  money  in  court  is  sufficient,  as  it  always  must  be 
where  there  is  a  surplus,  to  pay  all  the  petitioners,  whose  claims 
have  been  allowed,  their  respective  debts.  They  are  all  satis* 
69 
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fied,  aiid  have  neither  any  interest  nor  ri(^t  to  interpoae  in  the 
disposition  of  the  remainder  of  the  fund.  There  is,  therefore, 
no  party  in  court  to  take  exception  to  the  report  of  the  auditor 
for  the  distribution  of  the  surplus;  but  it  is,  neyertbeless,  the 
duty  of  the  court  to  look  carefully  to  the  disposal  of  it  It  can- 
not go  out  of  the  custody  of  the  court,  but  by  the  action  and 
order  of  the  court,  and  no  such  order  will  be  made,  until  the 
court  is  well  satisfied  that  the  party  asking  for  it  is  legally  en- 
titled to  it  It  is  not  a  derelict  to  be  picked  up  by  the  first 
person  who  may  lay  his  hand  upon  it;  it  has  a  legal  owno* 
somewhere,  and  to  him  only  should  it  be  transferred.  The 
decree  of  the  court,  in  such  a  case,  will  by  no  means  follow  the 
report  of  the  auditor  as  a  thing  of  course,  because  no  exception 
has  been  taken  to  it;  but  must  be  made  on  the  judgment  and 
responsibility  of  the  court,  there  being  no  parties  whose  consent 
will  cure  an  error. 

The  power  of  a  court  of  admiralty  over  these  remnants  or 
surpluses  is  not  an  arbitrary  power,  but  is  governed  by  prin- 
ciples, which  the  court  is  bound  to  observe  before  it  acts^ 
whether  there  be  or  be  not  a  party  in  court,  having  an  interest 
or  disposition  to  obtain  a  proper  distribution  of  them. 

We  have  but  few  reported  adjudications  on  this  subject,  but 
there  is  enough  to  put  us  on  the  ground,  on  which  such  claims 
should  stand.  I  will  advert  to  them,  somewhat  at  large,  because, 
this  being  the  first  case  of  this  description  that  has  called  for 
my  decision,  1  wish  to  have  my  views  of  it  fully  understood. 
In  the  case  of  The  John,  (3  Robinson,  888,)  the  facts  were 
tliese.  The  ship  was  an  American  vessel,  sold  under  a  decree  of 
the  court  for  wages,  which  being  paid,  a  surplus  remained  of 
about  seven  hundred  pounds.  A  motion  was  made  to  arrest 
this  money  on  behalf  of  Messrs.  Wright  &  Co.  who  had  sup- 
plied arms  and  stores  to  the  ship,  on  a  voyage  from  London  to 
Venice.  It  was  urged,  for  the  claim,  that,  as  it  was  a  fo- 
reign ship,  the  party  could  have  no  other  remedy.  The  ap- 
plication was  supported  by  an  affidavit  of  one  of  the  claimants, 
which  exhibited  these  facts:  that,  in  the  year  1798,  the  Ame- 
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riean  ship  John,  tL  Jackson,  master,  being  in  the  river  Thames, 
was  chartered,  on  a  voyage  from  London  to  Venice,  with  a 
cargo  or  freight;  that  American  ships  being  then  exposed  to 
capture  by  the  Algerines  and  the  French,  it  became  expedient 
that  she  should  be  armed  for  her  defence,  and  have  on  board 
additional  stores;  that  the  master  of  the  ship  applied  to  the 
deponent's  house  to  be  furnished,  with  such  arms  and  stores  as 
he  stood  in  need  of^  and  they  accordingly  furnished  them;  that, 
without  these  supplies,  the  ship  could  not  go  on  her  voyage 
with  safety,  and  without  paying  a  heavy  premium  of  insurance; 
that  the  supply  of  arms  and  stores  was  so  furnished  on  the 
credit  of  ^her  voyage,  and  on  the  assurance  of  the  solvency  of 
her  owner,  John  Donaldson,  of  Philadelphia.  The  ship  went 
on  her  voyage,  and  returned  to  London  in  1799,  when,  on  the 
application  of  the  master,  a  further  supply  of  stores  was  fur- 
nished. Repeated  applications  had  been  made  to  the  agent  or 
broker  of  the  ship,  as  well  as  to  the  master,  for  payment,  but 
no  part  could  be  obtained.  When  the  ship  was  sold,  a  prin- 
.eipal  part  of  the  arms  and  stores,  furnished  as  aforesaid,  re- 
mained on  board  and  were  also  sold,  and  the  proceeds  thereof 
brought  into  court  The  owner,  John  Donaldson,  became 
insolvent;  the  master,  Jackson,  died  in  America;  and  the  peti- 
tioners had  no  prospect  of  obtaining  payment,  unless  the  court 
would  enable  them  to  recover  it  out  of  the  balance  of  the  pro- 
ceeds, arising  from  the  sale  of  the  ship,  remaining  in  court  On 
these  fjBusts,  the  court  thought  there  was  a  distinction  in  the 
case  of  foreign  ships  against  which  the  party  could  have  no 
other  remedy;  but  there  being  an  attachment  of  the  proceeds 
on  the  part  of  another  creditor,  and,  of  course,  a  conflicting 
claim,  the  money  was  not  to  be  paid  to  the  petitioners  until  it 
was  removed.  Afterwards,  this  being  done,  the  court  said, 
that  the  cases  had  been  looked  up,  and  that  it  had  continued  to 
be  the  practice  of  the  court  to  allow  materialmen  to  sue  against 
remaining  proceeds  in  the  registry;  and  the  payment  was  de- 
creed. The  decree,  it  will  be  observed,  was  for  supplies  oi 
aroM  and  stores,  necessary  for  the  safety  of  the  ship,  furnished 
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by  the  petilioDers,  directly  to  her,  in  a  foreign  port,  at  the 
quest  of  the  master,  on  the  credit  of  her  voyage;  and  tbe  couit 
seems  to  have  considered  the  petitioners  to  be,  in  fact,  material- 
men furnishing  the  articles  in  question  directly  to  the  ship. 
Certainly  it  was  a  case  in  which  the  master  had  the  right  to 
hypothecate  the  vessel,  and,  in  a  future  case,  we  shall  see  the 
importance  of  this  circumstance.  This  case  of  The  John  will 
further  show,  that  a  like  decree  was  refused  for  a  creditor,  whose 
account  was  of  a  general  and  unsettled  nature.  It  was  as  fol- 
lows. In  September,  1798,  the  ship  arrived  at  London,  from 
Philadelphia,  with  a  cargo;  and,  by  the  master,  Jackson,  was 
put  into  the  hands  of  the  appearer,  to  collect  the  freights  and 
do  the  necessary  ship's  business,  as  agent  She  was  chartered 
for  Venice,  and  the  outfit  and  insurance  for  that  voyage,  were 
paid  by  him,  and  he  also,  by  the  order  of  Jackson,  insured  the 
ship  from  Venice  to  London,  and  on  her  arrival  made  various 
disbursements  and  advances  for  her,  which,  with  some  other 
charges  included  in  his  account,  made  a  final  balance  due  to  him 
of  two  hundred  and  ninety-six  pounds,  five  shillings  and  ten 
pence.  He  further  states,  that  the  owner  of  the  ship  was  bank- 
rupt, and  the  master  dead  in  America,  and  that  he  has  no 
chance  of  recovering  the  balance,  due  to  him,  but  from  the 
proceeds  of  the  ship  remaining  in  court;  that  he  had  paid  all 
the  tradesmens'  bills  and  demands  against  the  ship,  with  some 
exceptions,  for  which  he  did  not  consider  himself  responsible, 
they  being  employed  by  said  Jackson  himself.  The  court  re« 
jected  the  petition,  observing  that  the  account  was  of  too  gene- 
ral and  unsettled  a  nature  to  entitle  the  party  to  this  remedy. 
I  find  a  case  decided  in  this  court,  with  much  consideration, 
which  confirms  the  doctrines  of  that  just  cited,  and  explains 
more  fully  the  principles  of  the  decision.  I  refer  to  that  of 
Gardner  v.  The  New  Jersey,  (1  Peters  Ad.  Dec  223.)  It 
was  a  suit  for  mariner's  wages,  in  which  a  decree  of  condem- 
nation was  passed  and  the  ship  sold.  There  remained  a  sur- 
plus or  remnant,  after  the  payment  of  all  the  sums  adjudged  to 
be  paid,  with  the  costs  and  charges.     The  petition  of  the  mas- 
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ter  was  presented,  stating,  that  he  had  expended,  during  the 
Toyage,  for  pilotage  and  mariners'  wages,  and  other  charges 
necessary  for  the  ship's  use,  two  hundred  and  fifty-seven  dol- 
lars which  remained  unpaid;  and  that  there  was  due  to  him, 
for  wages  as- master,  eight  hundred  and  twenty-seven  dollars. 
Another  petition  was  also  presented  by  W.  Baldwin,  stating 
that  he  was  employed  as  physician  in  and  for  the  ship,  on  her 
voyage,  and  that  there  was  due  to  him  for  his  services  one 
hundred  and  sixty-seven  dollars.    The  petitioners  respectively 
prayed,  that  the  sums  due  to  them  should  be  paid  out  of  the 
surplus  moneys  remaining  in  court,  after  the  payment  of  the 
sums  decreed.    The  judge  says,  <<when  I  first  came  into  this 
court,  1  made,  in  several  instances,  distribution  of  surplus  mo- 
ney, under  the  idea  that  I  had  power  so  to  do,  agreeably  to  the 
doctrine  now  stated  (in  the  argument)  to  justify  me  in  grant- 
ing the  prayers  of  the  petitions:  but,  on  experience,  I  found 
myself  involved  in  many  difficulties,  in  the  application  of  this 
doctrine."     He  declares  that  he  found  it  necessary  to  fix  some 
general  rules  for  his  government  in  the  distribution  of  surplus 
moneys,  and  determined  <<that  it  shall  appear,  that  a  sum 
claimed  out  of  the  surplus  or  remnant  is,  either  of  itself,  or  in 
its  origin,  a  lien  on  the  ship,  or  other  thing  out  of  which  the 
moneys  were  produced."  This  rule,  he  says,  is  justified  by  the 
practice  of  the  civil  law,  of  the  English  chancery,  and  of  the 
courts  of  common  law.     Proceeding  on  this  principle  he  al- 
lowed the  claim  of  the  master  for  the  sums  paid  by  him  abroad 
to  tlie  mariners,  as  well  as  for  moneys  advanced  by  him  in  for- 
eign ports,  which  he  considered  to  be  liens  for  which  the  ship 
was  hypothecated.     Supplies  afibrded  by  materialmen  and  pi- 
lotage, are  suable  in  the  admiralty,  and  ^  if  the  master  pays 
demands  for  those  claims,  he  represents  the  claimants,  and  the 
Hen  continues  on  the  moneys  produced  by  the  sale  of  the  ship." 
I  am  not  prepared  to  adopt  the  suggestion  that  the  lien  con- 
tinued, either  upon  the  ship  or  her  proceeds,  after  the  debt  was 
discharged  for  the  payment  of  which  it  was  given;  but  it  is 
enough  for  the  principle,  that  the  debt,  in  its  origin,  was  a  lien 
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OQ  the  ship:  it  was  for  neeesssries  furnished  in  a  f<M«ign  port, 
ibr  which  the  ship  was  liable,  and  for  which  the  master  had 
power  to  hypothecate  her.  The  judge  observes,  that  for  ma- 
terialmen and  domestic  pilotage,  and  the  sums  due  on  their  ac- 
count, he  has  generally  referred  the  parties  to  the  state  jurisdic- 
tion, wishing  to  avoid  collisions,  <<  but  for  those  furnished  or 
paid  in  foreign  ports,  or  here  on  ships  on  their  voyage,  and  not 
at  the  port  of  outfit,  the  owners  being  resident  h«re,  I  have  re- 
imbursed or  distributed  out  of  surplus  moneys,  where  liens  or 
hypothecations  have  appeared  to  me  to  have  attached.''  On  the 
same  principle,  wharfage  has  been  allowed  out  of  proceeds,  as 
the  wharfinger  might  detain  the  ship  until  payment.  While 
therefore,  the  judge  allowed  the  claim  of  the  master  to  be  paid, 
out  of  the  surplus,  for  his  advances  made  for  the  ship  abroad, 
he  refused  his  claim  for  wages,  on  the  ground  that  <<  his  con- 
tract was  clearly  personal,  and  made  with  and  on  the  credit  of 
the  owners  resident  here,  and  not  on  that  of  the  ship.''  In  con- 
cluding his  opinion  he  adds,  **  I  deem  it  an  exclusion  from  a  dis- 
tribution, or  a  claim  to  the  surplus,  unless  a  lien  or  appropria- 
tion is  precedently  and  legally  fixed,  that  those  who  claim  such 
distribution  could  not  sue  in  the  admiralty  for  their  demands.'' 
If,  therefore,  a  lien  or  appropriation  of  the  thing,  or  money 
preceding  from  it,  is  legally  fixed,  the  party  may  claim  the 
distribution,  although  the  origioal  demand  was  not  such  as 
^could  be  sued  for  in  the  admiralty. 

Adopting  the  rules  or  principles  so  well  explained  in  the 
cases  I  have  referred  to,  we  must  apply  them  to  the  case  now 
under  consideration.  The  claim  of  the  petitioners  to  the  sur- 
plus in  question  may  be  considered  as  resting  on  two  grounds^ 
cither  of  which,  if  maintained,  will  entitle  them  to  it  I.  The 
original  debt  2.  The  bill  of  sale  made  and  executed  by  Jacob 
Tees,  the  owner  of  the  brig,  dated  on*  the  2dd  November,  1833, 
by  which  she  was  sold  and  transferred  to  the  petitioners, 

1.  As  to  the  original  debt  It  began  with  a  personal  contract  or 
arrangement  made  between  Tees  and  the  petitioners,  by  which 
ihey  were  to  procure  and  furnish  materials,  and  advance  mon^y 
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tor  the  building  and  equipping  of  the  brig,  the  details  of  which 
contract  are  set  out  in  the  deposition  of  Tees.  It  was  altogether 
a  personal  agreement  between  the  parties^  P^ing  no  lien  upon 
the  vessel,  and  clearly  not  suable  in  the  admiralty.  In  the  per- 
formance of  this  agreement,  the  petitioners  contracted  for  and. 
purchased  from  various  persons,  certain  materials  to  be  used  in 
the  construction  of  the  brig,  but  which  were  sold  and  delivered 
solely  on  the  credit  and  responsibility  of  the  petitioners,  without 
any  reference  to  or  dependence  upon  the  owner,  or  the  brig,  for 
payment.  The  whole  transaction  took  place  here,  in  the  port 
where  the  vessel  was  built  and  the  owner  resided.  The  sale 
and  delivery  of  the  materials  in  question  were,  in  truth,  made 
to  the  petitioners  and  not  to  Tees;  who,  however,  afterwards 
reeeiTcd  them  from  the  petitioners  on  such  terms,  for  security 
and  reimbursement,  as  they  had  previously  agreed  upon.  It 
was  an  affidr  between  themselves,  in  which  the  persons  who 
furnished  the  materials  had  no  part  or  concern.  This  case, 
then,  differs  in  its  essential  features  from  that  of  The  John. 
That  was  a  foreign  ship,  whose  owner  was  in  a  distant  country, 
with  whom  no  contract  was  made,  and  to  whom  no  credit  was 
given.  The  advances  were  made  altogether  on  the  credit  of 
the  ship  and  her  earnings,  and,  if  she  was  not  made  liable  for 
repayment,  the  creditors  had  no  remedy  for  the  recovery  of 
their  demUnds.  The  arms  and  stores,  in  that  case,  were  fur- 
nished by  the  petitioners  directly  ta  the  ship,  and  flie  court 
considered  them  as  materialmen,  and  not  as  merchants  pur* 
chasing  the  articles  from  materialmen  on  their  credit,  for,  in  the 
final  decree,  the  court,  as  the  reason  for  it,  says,  ''it  has  been 
the  practice  of  the  court  to  allow  materialmen  to  sue  against 
proceeds  in  the  registry." 

Nor  will  the  claim  of  the  petitioners,  on  the  ground  of  the 
original  debt,  stand  better  on  the  principles  adopted  by  Judge 
Peters  in  the  case  of  Gardner  v.  The  New  Jersey.  The  debt 
due  by  the  owner  of  the  brig  to  Harper  and  Bridges  never  was 
suable  in  the  admiralty,  never  was  a  lien  on  the  vessel,  nor  can 
be  so  on  ^  proceeds  of  her  sale.    The  law  never  appropriated 


568  FEBRUARY  8E88I0IIS,  18S6. 


Harpor  tad  AnoUier  «.  Tbe  New  Brig. 


the  brig  or  her  proceeds  for  the  payment  of  their  debt.  It  was 
the  common  case  of  money  paid  and  advanced,  and  goods  sold 
and  delivered,  by  one  man  for  the  use  of  another,  on  a  personal 
contract  and  req>onsibility  to  be  sued  for  and  recoyeied  in  a 
court  of  common  law. 

The  remaining  title^  which  the  petitioners  set  up  to  sustun 
their  claim  to  the  money  in  court,  is  the  bill  of  sale  made  by 
Jacob  Tees  to  them  on  the  23d  November,  1833,  which,  for  a 
consideration  of  three  hundred  dollars,  grants,  sells  and  trans- 
fers to  them  ^^  the  hull  of  a  new  brig,  now  building  by  said 
Tees  at  his  ship-yard;"  and  Tees  further  engages  to  finish  her. 
Jacob  Tees,  in  his  deposition,  says  that  he  gave  Harper  &  Co. 
that  bill  of  sale  as  a  security  for  payment  of  the  money  the  firm 
advanced,  and  that  he  was  to  pay  them  two  and  a  half  per  cent 
besides  the  interest,  or  to  take  their  notes  at  four  months,  with- 
out interest  until  due.     The  bill  of  sale  on  its  face  assigns  and 
transfers  absolutely  to  the  petitioners  all  the  right,  title  and 
interest  of  Tees  in  and  to  the  brig,  or,  as  explained  by  his  affi- 
davit, gives  tliem  a  lien  or  mortgage  upon  her  for  the  payment 
of  the  advances  in  money  and  materials  made  by  them  for  her 
building.     If,  then,  on  the  supposition  of  an  absolute  sale,  the 
petitioners  are  considered  as  standing  in  the  place  of  Tees,  with 
all  his  rights,  they  would  be  entitled  to  the  surplus  money 
which  remains  after  satisfying  all  the  claims  upon  the  vessel 
and  her  proceeds ;  especially  in  the  absence  of  any  conflicting 
claim  or  right  to  it     But  the  right  of  the  petitioners  stands 
equally  strong  on  the  other  ground  or  supposition.     The  brig 
has  been  fairly  and  bonft  fide  assigned  or  pledged  to  them  for 
the  payment  of  moneys  advanced  by  them,  in  good  faith,  to  the 
owner,  and  actually  expended  and  applied  in  building  her. 
They  have  therefore  obtained  a  preference  of  any  general  cre- 
ditor of  Tees,  even  if  such  a  one  could  come  into  this  court  for 
these  funds.  They  show  a  ^<  lien  or  appropriation"  of  the  vessel, 
which  was  ^^  legally  fixed,"  and  which  gives  them  a  precedence 
over  any  creditor  having  no  such  security  or  appropriation  of 
this  property  for  the  payment  of  his  debt;  and  the  appropriation 
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follows  the  proceeds  or  the  sale  of  the  brig  pledged  and  appro- 
priated. 

Decree,  tt  is  ordered,  adjudged  and  decreed,  that  the  sur- 
plus and  remnant  of  the  proceeds  of  the  sale  of  the  new  brig, 
after  payment  of  all  sums  adjudged  to  be  paid,  and  costs  and 
charges,  amounting,  as  appears  by  the  auditor's  reports,  con^^ 
firmed  by  the  court,  to  the  sum  of  thirteen  hundred  and  nine- 
teen dollars  and  sixty-six  cents,  be  paid  by  the  clerk  of  the 
court  to  the  petitioners,  Charles  A.  Harper  and  William  C. 
Bridges,  trading  under  the  firm  of  Charles  A.  Harper  &  Ca« 
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The  Postmaster-Geitera]:.  or  the  Ukitbd  States 

V. 

Owen  Rice  and  Sebastian  Gundt. 

1.  The  postmaster-general  has  a  right  to  require  a  bond  from  a  dqiatf  poat- 
maater,  for  the  faithftil  performance  of  the  dotiea  of  hia  office,  ahhoiyli  such 
bond  IB  not  expreaaly  required  by  law. 

d.  The  equitable  rule  of  limitation  applied  to  bonda,  where  there  haa  been  no  de- 
mand for  twenty  yeara,  ia  a  mere  presumption  of  payment,  not  an  abeolnte 
limitation. 

3.  The  provisions  of  the  act  of  3d  March,  1835,  sobstitnta  a  certified  statemeut 
of  the  settled  account,  as  evidence  in  suits  against  deputy  postmaatera,  in  lieu 
of  the  certified  copy  of  the  account  current  required  by  the  proviaiooa  of  the 
act  ofSOth  April,  1810. 

4  The  proviaiona  of  the  act  of  3d  March,  1835,  releaaing  the  snretieB  of  a  deputy 
postmaster  where  suit  ia  not  brought  within  two  years  after  a  de&ult,  do  not 
apply  to  a  default  which  occurred  before  the  passing  of  the  act 

On  the  26th  February,  1816,  John  Appleback  was  appointed 
a  deputy  postmaster  at  Cherryyille,  in  the  state  of  Pennsylvania. 
At  the  time  of  his  appointment,  he  gave  bond  to  the  postmaster- 
general,  together  with  Owen  Rice  and  Sebastian  Gundt,  the 
defendants,  in  the  penal  sum  of  six  hundred  dollars,  conditioned 
for  the  faithful  execution  of  the  duties  of  his  office,  and  the 
punctual  payment  to  the  postmaster-general  of  all  moneys 
coming  to  his  hands  for  postages.  Mr.  Appleback  continued 
in  office  until  the  1st  AprU,  1820,  at  which  time  it  appeared 
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that  a  small  balance  had  been  left  unpaid  at  the  termination  of 
every  quarter,  from  the  period  of  his  first  appointment  His 
accounts  were  subsequently  examined  and  adjusted  at  the  post- 
office  department,  and,  on  the  15th  June,  1831,  a  balance  was 
certified  to  be  due  from  him  of  fifly-one  dollars  and  sixty-five 
cents.  To  recover  this  balance  suit  was  brought  against  all  the 
parties  to  the  bond.  Mr.  Appleback  was  not  found,  but  the 
defendants  appeared  and  pleaded  the  general  issue. 

On  the  19th  May,  1835,  this  issue  came  on  for  trial  before 
'Judge  HoPKiKSON  and  a  special  jury. 

After  proof  of  the  bond,  the  United  States  gave  in  evidence, 
though  it  was  objected  to  on  the  part  of  the  defendants,  a  state^ 
ment  certified  under  the  seal  of  the  post-office  department,  con- 
taining an  account  of  the  balance  due  from  Mr.  Appleback,  on 
his  post-office  accounts,  at  the  termination  of  each  quarter,  and 
the  aggregate  of  these,  amounting  to  the  sum  now  claimed. 
The  defendant,  Owen  Rice,  proved  that  in  the  year  1825,  long 
after  this  default  of  his  principal  occurred,  but  some  years  be- 
fore this  suit  was  brought,  he  had  been  himself  appointed  a 
deputy  postmaster  by  the  department 

The  case  was  argued  by  Gii^pin,  District  Attorney,  for  the 
postmaster-general,  and  Scott  for  the  defendants. 

GiuiN,  for  the  Postmaster  General. 

This  suit  is  brought  on  a  joint  and  several  bond  to  which  the 
defendants  are  parties.  It  is  a  bond  similar  to  those  usually 
given  at  that  time  by  a  deputy  postmaster,  for  the  faithful  exe- 
cution of  the  duties  of  his  office.  It  requires  that  officer  ex- 
pressly, ^'once  in  three  months,  to  pay  all  moneys  that  shall 
come  to  his  hands  for  postages,  to  the  Postmaster  General.'' 
That  Mr.  Appleback  failed  to  do  so,  is  proved  by  a  certified 
statement  under  the  seal  of  the  post  office  department,  which 
is  declared  by  the  thirty-first  section  of  the  act  of  3d  March, 
1825,  to  be  <<  evidence  in  all  suits  brought  by  the  Postmaster 
General  for  the  recovery  of  balances  or  debts  due  from  post- 
masters." The  liability  of  the  defendants  therefore  under  their 
bond  is  fully  established.  3  Story's  Laws,  1996. 
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ScoTTy  for  the  defendants. 

This  is  certainly  a  caae  of  great  hardship  on  the  defendanCs, 
who  are  merely  auretiea,  and  one  of  whom  at  least  is  proved, 
by  the  act  of  the  government^  which,  in  1885,  appointed  him  a 
postmaster,  to  be  a  person  of  probity.  Eleven  years  were 
suffered  to  elapse  after  the  debalt  of  the  principal  was  known, 
before  the  account  against  him  was  even  stated,  the  deficiency 
communicated  to  his  sureties,  or  a  step  taken  for  its  recovery. 
Under  these  circumstances,  the  defendants  are  certainly  entitled 
to  avail  themselves  of  all  legal  objections  to  this  tardy  claim. 
These  are  numerous;  they  relate  to  the  bond  itself,  to  the  evi- 
dence of  default,  and  to  the  time  and  mode  of  recovery. 

This  suit  cannot  be  sustained  in  this  court  on  this  bond.  It 
purports  to  be  an  o£Bcial  bond,  taken  by  the  Postmaster  General, 
ex  viKute  officii;  but  all  such  acts  are  merely  ministerial;  they 
are  the  acts  of  an  agent  of  limited  powers;  they  cannot  therefore 
extend  beyond  his  powers.  Now  there  was  no  law  which  author- 
ised him  to  take  this  bond  at  the  time  he  did  so;  the  United 
States  did  not  intend  to  exact  such  a  guarantee  from  a  deputy 
postmaster,  or  they  would  have  so  declared  by  law.  The  act 
of  the  agent,  therefore,  was  neither  within  the  letter  nor  spirit 
of  his  authority,  and  is  void.  If  it  be  regarded  as  a  mere  vo- 
luntary bond,  good  at  common  law,  though  not  by  statute,  then 
it  is  not  sufficient  to  found  this  action  on,  in  this  court,  for  it 
does  not  present  a  case  arising  under  the  laws  of  the  United 
States;  a  circumstance  necessary  to  give  this  court  jurisdiction. 
The  case  of  the  Postmaster  General  v.  Ekirly  differs  from  this, 
in  being  a  suit  brought  agpiinst  a  delinquent  postmaster  himself^ 
not  his  sureties,  and  in  being  instituted  in  the  circuit,  not  the 
district  court    12  Wheaton,  136. 

But  there  is  a  fatal  objection,  even  if  the  action  on  the  bond 
can  be  sustained.  There  is  no  legal  proof  of  default  The  sole 
evidence  offered  on  the  part  of  the  United  States,  is  a  paper, 
certified  indeed  under  the  seal  of  the  post-office  department, 
but  which,  in  a  controversy  between  individuals,  would  be 
worthless.    By  this  mode,  the  United  States  at  first  assume 
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the  settlement  of  the  account,  and  then  make  their  own  settle* 
ment  evidence  of  their  claim.  If  they  are  to  exercise  such  a 
privilege,  they  must  at  least  do  so  in  strict  conformity  with  the 
law.  By  the  twenty^ninth  section  of  the  act  of  SOth  April, 
1810,  it  is  provided,  that  <<  certified  copies  under  the  seal  of  the 
general  post  office,  of  the  accounts  current  of  the  several  post- 
masters, after  the  same  shall  have  been  examined  and  adjusted 
at  that  office,  shall  be  admitted  as  evidence."  Such  was  the 
law  at  the  time  the  contract  was  made,  the  bond  given,  and  the 
de&ult  occurredyMjWow  this  paper  is  a  mere  abstract  of  bal- 
ances due  at  the  ena  of  each  quarter;  it  is  not  even  an  account; 
it  contains  not  a  single  credit;  much  less  is  it  an  account  cur- 
rent It  is  not  evidence  under  the  law  in  question.  By  the 
thirty-first  section  of  the  subsequent  law  of  3d  March,  1825, 
^  certified  statements  of  the  Recounts  of  postmasters,  after  the 
same  have  been  examined  and  adjusted,  are  to  be  admitted  as 
evidence;"  but  this  law  is  not  to  have  a  retrospective  efiect 
and  to  affect  accounts  closed,  as  this  was,  five  years  before  it 
passed.  This  paper,  however,  is  not  even  such  a  statement;  it 
was  surely  meant  that  a  statement  should  show  the  court  what 
the  postmaster  had  received  and  what  he  had  paid;  it  was  sure- 
ly intended  that  his  default  should  be  made  manifest  That  is 
not  done  here.  All  that  we  see  is  a  mere  memorandum  of  a 
debt,  as  made  up  at  Washington;  nothing  that  can  pretend  to 
be  called  a  statement  of  the  accounts.  2  Story's  Laws,  1166. 
3  Story's  Laws,  1996. 

Supposing,  however,  the  bond  to  be  sufficient,  and  the  de- 
fault to  be  proved;  yet  these  defendants,  being  merely  sureties, 
are  discharged  by  the  negligence  of  the  public  officers  in  bring- 
ing this  suit  The  bond  was  given  on  the  6th  February,  1816, 
a  default  occurred  on  the  1st  July,  1816,  the  suit  was  brought 
on  the  18th  June,  1831.  Now  if  there  were  no  express  sta- 
tute on  the  subject,  so  great  a  lapse  of  time  would  give  a  right 
to  presume  payment;  this  is  especially  so  in  the  case  of  sure- 
ties, and  it  ought  to  be;  here  the  principal,  Mr.  Appleback, 
has  been  suffered  to  escape;  ten  years  ago  he  might  have  been 
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found  and  could  have  paid  the  debt;  he  now  goes  untouched, 
while  his  sureties  are  called  on  to  pay  his  debts.  But  there  is 
an  express  statute.  By  the  third  section  of  the  act  of  Sd 
March,  1825,  it  is  provided,  that  ^  if  the  Postmaster  General 
shall  fail  to  institute  suit  against  a  postmaster,  who  shall  have 
made  default,  and  his  sureties,  for  two  years  from  and  after 
such  default  shall  be  made,  then  the  sureties  shall  not  be  held 
liable  to  the  United  States,  nor  shall  suit  be  instituted  against 
them."  Now  in  this  case,  more  than  two  years  did  elapse, 
not  only  after  the  default  was  made,  but  after  this  law  was 
passed,  before  the  suit  was  brought;  and  of  course  the  defend- 
ants are  persons  whom  congress  clearly  meant  to  exempt.  It 
Is  not  a  8u£Scient  answer  to  say,  that  this  construction  gives  to 
the  law  a  retrospective  character,  and  applies  it  to  occurrences 
which  happened  previous  to  its  passage.  This  effect  was  well 
known  at  the  time.  It  was  meant  to  change  the  existing 
policy;  to  carry  into  effect  a  new  principle;  and  this  congress 
had  clearly  a  right  to  do.  In  our  state  and  in  Jfew  York, 
m^sures  similar  in  principle  have  been  adopted  by  the  legisla- 
ture, and  the  courts  have  not  considered  them  as  retrospective 
laws.  To  hold  the  reverse,  would  be  to  sustain  the  most  pal- 
pable unfairness.  The  law  of  1825,  exempts  every  surety  who 
subsequently  gives  bond,  unless  suit  is  instituted  within  two 
years  after  default;  yet  those  who  have  previously  done  aOf  are 
to  be  held  responsible  for  ever.  To  admit  the  rule,  therefore, 
to  apply  to  all  cases,  would  be  but  to  place  them  all  on  an  equal 
footing;  to  apply  it  differently  in  one  from  another  will  be,  not 
merely  to  violate  its  avowed  object,  but  to  do  a  great  injustice. 
3  Story's  Laws,  1986.  United  States  v.  Eirkpatrick,  9  Whea- 
ton,  720.  Postmaster  General  v.  Early,  12  Wheaton,  136. 
Commonwealth  v.  Duane,  1  fiinney,  98,601.  Eakinv.  Raub, 
12  Serg.  &  Raw.  330.    People  v.  Jansen,  7  Johnson,  332. 

GiLPiK,  for  the  Postmaster  General,  in  reply. 

The  right  of  an  o£Bcer  of  the  United  States,  to  secure  the 
payment  of  a  debt  that  may  become  due  to  them,  by  receiving 
security  which  is  voluntarily  given,  even  though  not  required 


MAY  SESSIONS,  1835.  5W 


The  Postmaster-GcDenl  v.  Rioe  ind  another. 


to  do  SO  by  law,  seems  to  be  too  plain  to  admit  of  question;  it 
is  a  means,  certainly  not  illegal  or  improper,  to  attain  an  end 
contemplated  by  law;  and  a  competent  court  would  undoubt- 
edly aid  him  in  such  a  course.  But  in  this  case,  the  act  of  the 
Postmaster  General  is  strengthened  by  usage  and  by  law.  To 
take  bonds  from  deputy  postmasters,  for  the  performance  of 
their  duty,  has  been  an  invariable  usage,  and  these  bonds  have 
been  repeatedly  tlie  subjects  of  judicial  decision.  It  is  true, 
that  before  the  act  of  3d  March,  1825,  the  Postmaster  General 
was  not  required,  in  explicit  terms,  to  demand  them;  but  it  is 
impossible  to  read  the  previous  law  of  the  30th  April,  1810, 
and  not  perceive  that  they  were  contemplated  by  it  The 
twenty-ninth  section  directs  the  manner  in  which  suits  are  to 
be  instituted,  for  <<  the  recovery  of  balances  due  to  the  general 
post  office,  whether  they  appear  by  bond  or  obligation,  or 
otherwise;"  and  the  forty-second  section  expressly  alludes  to 
^  the  bonds  given  by  deputy  postmasters,  for  the  faithful  exe- 
cution of  the  duties  of  their  office.''  The  same  law  authorises 
the  Postmaster  General  to  bring  these  suits.  The  act  of  3d 
March,  1815,  removes  every  doubt  that  this  is  the  court  in 
which  he  ought  to  proceed,  for  it  extends  its  jurisdiction  to  all 
suits  brought  by  any  officer  of  the  United  States,  under  the 
authority  of  an  act  congress.  2  Story's  Laws,  1 166, 1 168, 1531. 
3  Story's  Laws,  1986.  Armstrong  v.  The  United  States,  Peters 
C.  C.  Rep.  46.  Dugan  v.  The  United  SUtes,  3  Wheaton,  172. 
The  Postmaster  General  v.  Early,  12  Wheaton,  136. 

The  document  offered  to  prove  the  default,  is  exactly  that 
which  the  thirty-first  section  of  the  act  of  3d  March,  1825, 
means  to  make  sufficient  evidence;  it  is  a  statement  of  the  ac- 
count after  settlement  The  act  of  30th  April,  1810,  required 
certified  copies  of  the  accounts  current;  this  law  requires  a 
statement  of  them;  a  variation  occasioned  by  the  experience  of 
fifteen  years.  The  paper  offered  is  not  a  mere  statement  of 
balances,  as  has  been  alleged,  but  it  is  a  certificate  of  the  account 
as  it  stood  at  the  end  of  every  quarter,  settled  and  adjusted;  it 
is  not  like  a  general  balance,  in  which  every  thing  is  thrown 
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together,  but  there  are  items  correspondingy  as  to  the  time  of 
settlement,  with  those  which  must  appear  on  the  books  of  the 
postmaster,  and  consequently  be  susceptible  of  comparison  and 
correction.  Either  this  is  what  the  law  meant,  or  copies  of  the 
accounts  on  fite  must  be  given:  that  the  latter  are  not  intended 
is  apparent  from  the  change  of  the  law:  it  follows  that  such  a 
document  as  this  is  the  evidence  required.  This  provision  dif- 
fers essentially  from  that  of  the  second  section  of  the  act  of  3d 
March,  1797,  on  which  a  judicial  construction  has  been  placed 
by  Ihis  court;  there  it  is  made  necessary  to  produce  ^a  trans- 
cript of  the  books  and  proceedings  of  the  treasury;"  that  is 
similar  to  the  former  law,  relative  to  the  post-office,  requiring 
copies  of  the  accounts  current,  not  to  the  present,  requiring 
merely  a  statement;  the  decision  of  this  court,  therefore,  in  the 
case  referred  to,  rather  sustains  than  controverts  the  position 
now  taken  on  the  part  of  the  United  States.  1  Story's  Laws, 
464.  2  Story's  Laws,  1166.  3  Story's  Laws,  1996.  The 
United  States  v.  Patterson,  ante,  p.  44. 

The  objection  as  to  the  time  at  which  the  suit  was  brou^t, 
presents  itself  in  two  aspects;  first,  as  affording  a  reasonable 
presumption  of  payment;  and  secondly,  as  showing  such  ne- 
glect on  the  part  of  the  postmaster-general,  as  to  bar  his  ri^t 
of  action.  In  answer  to  the  first  it  may  be  observed,  that  twenty 
years  of  continued  default  is  the  shortest  time  which  will  raise 
even  a  presumption  of  payment  of  a  bond.  Here  at  most  ten 
or  eleven  years  elapsed;  for  though  a  default  may  have  occurred 
earlier,  payments  and  settlements  were  made  by  Mr.  Appleback 
as  late  as  April,  1820.  No  attempt,  besides,  is  made  to  fortify 
the  presumption  of  payment  by  any  evidence.  To  the  second 
point  it  is  answered,  that  no  laches  on  the  part  of  an  office  can 
affect  the  rights  of  the  United  States.  It  is  true  the  defendants 
endeavour  to  relieve  themselves  from  the  operation  of  this  prin- 
ciple, by  referring  to  the  third  section  of  the  act  of  3d  March, 
1825,  where  the  United  States  have  themselves  made  their 
rights  dependent  on  the  conduct  of  their  officers;  it  would  re- 
lieve them  were  it  applicable  to  their  case;  but  it  is  not.     To 
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apply  it  to  the  present  case  would  be  to  make  it  retrospective } 
nay  more,  it  would  be  to  leave  themselves  actually  without 
remedy,  in  every  case  of  default,  not  prosecuted,  which  had 
occurred  previous  to  the  Sd  March,  1825.  Under  no  circum- 
stances would  it  be  proper  to  make  such  a  retrospective  appli* 
cation  of  a  law.  The  point,  however,  is  not  left  in  the  slightest 
doubt;  the  forty-sixth  section  of  the  same  act  expressly  declares, 
that  its  provisions  <<  are  not  to  affect  any  existing  debt  or  de- 
mand, due  to  the  department,  but  that  all  such  are  to  be  ad- 
judged, determined  and  executed  according  to  the  presentlaws.'' 
As  regards  this  liability,  therefore,  of  the  defendants,  no  neglect 
has  occurred  to  impair  it,  and  if  it  is  established  by  and  arises 
out  of  the  evidence,  it  still  continues  as  a  just  foundation  of  the 
action.  3  Story's  Laws,  1999.  The  United  States  v.  Kirk* 
Patrick,  9  Wheaton,  720.  The  United  States  v.  Vanzandt,  11 
Wheaton,  184.  Dox  v.  The  Postmaster-General^  1  Peters^ 
318.  Locke  V.  The  United  States,  3  Mason,  446.  The  Post- 
master-General V.  Reeder,  4  Washington,  680,  687. 

Judge  HopKiNsoN  delivered  the  following  charge  to  the  jury: 
This  is  an  action  brought  to  recover  a  balance  due  by  John 
Appleback.  He  was  appointed  postmaster  at  Cherryville  in 
1816,  and  then  gave  bond  with  the  two  defendants,  who  were 
bis  sureties,  to  pay  over  all  balances  of  postage,  and  to  perform 
correctly  the  duties  of  his  office.  When  taken,  there  was  no 
law  requiring  this  bond;  but  it  was  the  settled  usage  of  the 
department  to  take  such  a  one  from  every  postmaster,  on  his 
appointment  In  the  case  of  The  Postmaster-General  v.  Early, 
which  has  been  so  frequently  referred  to,  it  was  made  a  serious 
question  whether  such  a  bond  was  legal,  and  whether  a  suit 
could  be  sustained  on  it  The  supreme  court  decided  that  the 
postmaster-general  had  a  fair  right  to  take  such  a  bond,  and 
that,  in  case  of  default  in  paying  over  a  balance  of  postage,  the 
obligors  were  liable.  That  question,  therefore,  is  now  at  rest 
The  bond,  then,  is  good.  We  next  come  to  the  account 
That  shows  the  various  balances  due  and  unpaid  at  the  end  of 
71 
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each  quarter.  It  was  the  only  eyidence  offered  on  the  part  oi 
the  United  States.  At  the  time  it  was  offered,  it  was  objected 
to  by  the  counsel  of  the  defendants.  I  had  some  doubt  as  to 
its  being  such  a  <<  statement  of  the  account"  as  the  law  of  3d 
March,  1825,  contemplates;  though  it  was  certainly  the  inten- 
tion of  that  law  to  substitute  a  statement  of  the  settled  accoiinty 
instead  of  the  copies  of  accounts  current,  which  that  of  30th 
April,  1810,  required.  1  admitted  the  evidence,  however^  be- 
cause the  accounts  current  could  be  obtained  from  Washington, 
though  with  considerable  delay  and  at  some  expense ;  and  it 
was  not  alleged  or  pretended  that  there  was  any  error  of  £ict 
in  the  document  offered.  The  point,  too,  is  reserreJ  for  the 
benefit  of  the  defendants;  and  they  may  have  the  advantage  of 
a  more  deliberate  argument,  should  they  desire  it  In  giving 
your  verdict,  therefore,  you  are  to  consider  this  docoment  as 
legal  evidence  of  the  facts  it  contains;  and  as  such  it  establishes, 
primfi  facie,  the  debt  as  due  to  the  United  States. 

Have  the  defendants  shown  you  that  it  has  been  satisfied,  or 
that  there  is  any  circumstance  to  discharge  them  from  their 
obligation  to  make  it  good? 

Thieir  first  ground  is  lapse  of  time.  In  ordinary  simple  con- 
tract debts,  a  right  of  recovery  is  barred  in  six  years;  but  this 
does  not  extend  to  bonds.  In  courts  of  equity,  however,  the 
same  principle  has  been  applied  to  bonds,  but  the  period  of 
limitation  is  settled  at  twenty  years  where  there  has  been  no 
demand ;  this,  however,  is  not  an  absolute  limitation,  as  in  the 
former  case,  it  is  a  mere  presumption  of  payment  The  de- 
fendants, therefore,  cannot  rely  on  this;  twenty  years  have  not 
elapsed ;  only  eleven  years  on  the  last  item,  and  but  sixteen  on 
the  earliest  default  Besides,  no  evidence  of  any  sort  has  been 
offered  to  sustain  this  presumption  of  payment  I  am  clearly 
of  opinion  that  there  is  no  legal  presumption  that  this  debt  has 
been  paid. 

The  next  ground  is  one  of  law  also,  and  has  been  very  fully 
argued.  It  dependson  the  effect  which  the  proviso  in  the  third 
section  of  the  act  of  Sd  March,  1825,  has  on  this  claim.     The 
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argument  of  the  defendants'  counsel  is,  that  it  applies  to  pre- 
vious cases^  to  cases  occurring  before  the  law  itself  was  passed. 
That  is  not  my  opinion.  Bonds  were  required  to  be  taken  by 
the  postmaster-general  for  the  first  time  by  the  law  of  Sd  March, 
1825,  and  ihis  clause  directing  him  to  bring  suit  on  them,  within 
two  years  after  default,  applies  only  to  those  bonds.  What  the 
District  Attorney  says  is  perfectly  true,  that  if  it  is  to  be  ap- 
plied to  previous  bonds,  it  will  cut  off  the  postmaster-general 
from  bringing  suit,  in  cases  where  there  was  no  law  requiring 
him  to  do  so.  Previous  to  the  act  of  3d  March,  1825,  there 
was  nothing  whatever  which  directed  him  to  institute  proceed- 
ings within  two  years ;  his  delay  was  not  illegal,  and  might  be 
founded  on  reasons  he  thought  sufficient;  yet  the  defendants' 
construction  would  take  from  him  all  his  remedy,  on  the  ground 
of  that  delay. 

The  JuBT  found  a  verdict  for  the  Postmaster-General  for 
fifty-one  dollars  and  sixty-five  cents. 


The  Uvitjbd  States  of  Amebica 

V. 

Thomas  Cajdwalabeb,  Robebt  M^Call  and  Thomas  Cajd- 

WALADEB  JuNIOB,  ExeCUTOBS  OF  THE  LAST  WILL  OF  RlCH- 

ABP  M^Call,  deceased. 

1.  Where  m  pablic  officer,  not  appointed  or  prohibited  bj  law,  is  employed  by 
the  head  of  a  department,  bis  daties  and  compensation  are  to  be  regulated  by 
the  agreement  made'  in  the  case. 

3.  No  agreement  made  by  the  head  of  a  department,  with  an  agent  appointed 
under  the  act  of  dd  March,  1809,  will  entitle  him  to  more  than  the  compensti. 
tion  allow^  thereby. 

9l  a  discretion  is  vested  in  the  head  of  a  department,  to  allow  a  special  officer 
employed  under  it,  compensation  for  his  serrices  even  beyond  the  amount 
agreed  upon,  should  he  consider  them  equitably  entitled  to  it. 
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4>  Where  the  aocoants  of  m  puUic  officer,  employed  by  the  head  of  a  dqiaitmait 
under  a  special  contract,  are  settled,  and  a  certain  rate  of  oompensatioo  allowed, 
he  continues  to  be  entitled  to  the  same  rate  of  compensation  for  similar  sub- 
sequent services,  until  a  new  agrrecment  or  notice  of  change. 

5.  A  claim  for  a  credit,  not  actually  disallowed,  is  to  be  considered  only  as 
suspended,  if  disappruved  and  passed  over  by  the  bead  of  a  department 

6.  The  regulations  of  a  department  of  the  government  in  settling  its  aeooonts, 
are  intended  ibr  general  rules  in  the  transaction  of  its  business,  but  are  sabject 
to  the  revision  of  a  court  and  Jury,  when  they  work  manifest  injustice  to  indi- 
viduals* 

1  HIS  was  an  action  of  debt,  brought  to  recover  the  sam  of 
eleven  thousand  six  hundred  and  twenty-two  dollars  and  sixty 
eentSy  which  it  was  alleged  Mr.  M'Call  in  his  lifetime  had 
received  from  the  United  States  for  their  use,  and  which  was 
still  due  and  unpaid  by  his  representatives.  To  this  action  the 
defendants  pleaded  the  general  issue  and  a  set-off,  with  leave  to 
give  the  special  matter  in  evidence. 

On  the  4th  Juno,  1835,  the  case  came  on  for  trial  before 
Judge  HoPKiNSON  and  a  special  jury,  when  the  {ollowing  facts 
were  proved. 

Early  in  the  year  1815,  Mr.  Richard  M^Call  was  appointed 
consul  of  the  United  States  for  the  port  of  Barcelona.  About 
the  same  time,  a  squadron  was  sent  to  the  Mediterranean,  and 
it  was  determined  by  the  navy  department  to  employ  him  as  a 
special  agent  for  this  squadron,  to  be  employed  as  long  as  his 
services  should  be  considered  necessary,  and  with  authority  to 
draw  bills  on  certain  houses  in  Europe.  A  letter  of  the  secre- 
tary of  the  navy  of  the  7th  March,  1815,  fixes  as  his  compensa- 
tion for  these  services,  <<  a  commission  of  two  per  cent  on  his 
disbursements,  provided  the  whole  sum  so  allowed  should  not 
exceed  that  authorized  to  be  given  to  a  navy  agent,^'  which  was 
two  thousand  dollars  per  annum.  Mr.  M'Call  did  not  consider 
this  sufficient  for  the  labours  and  responsibility  of  such  an  office, 
and,  on  the  12th  April,  the  secretary  of  the  navy,  Mr.  Crown- 
inshield,  agreed  to  extend  the  allowance  by  adding,  ^  a  com- 
mission of  two  and  a  half  per  cent  on  absolute  expenditures 
made  when  he  should  be  absent  from  Barcelona,  following  the 
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squadron;"  requiring  distinct  accounts  of  disbursements  made 
under  those  circumstances.  Mr.  M^Call  proceeded  to  the  Me- 
diterranean and  commenced  his  special  agency  on  the  13th 
July,  1815.  From  that  time  until  November,  1817,  his  place 
of  residence  on  land  was  at  Barcelona,  but  he  was  frequently, 
and  for  considerable  periods,  either  following  the  squadron,  or 
at  Carthagena,  Marseilles,  Mahon,  or  other  places  which  the 
duties  of  his  agency  required  him  to  visit.  At  the  latter  period 
he  removed  to  Gibraltar,  considering  that  the  most  convenient 
place  for  supplying  the  squadron,  and  thenceforth  it  became  his 
place  of  residence.  His  accounts' were  made  up  at  the  end  of 
every  half  year,  and  transmitted  with  the  vouchers  to  the  trea- 
sury department  The  compensation  which  he  claimed  in  these 
accounts,  was  always  two  and  a  half  per  cent,  on  all  disburse- 
ments made  by  him  for  the  public  service,  elsewhere  than  at 
Barcelona,  and  two  per  cent  on  those  made  there,  up  to  the 
sum  of  two  thousand  dollars  per  annum:  he  also  charged  the 
United  States  for  the  clerk  hire,  storage  and  office  expenses, 
which  were  actually  incurred.  On  the  20th  June,  1817,  the 
first  settlement  of  his  accounts  took  place  at  the  treasury,  and 
embraced  only  those  from  13th  July  to  24th  October,  1815: 
during  the  whole  of  that  period  he  was  absent  with  the  squad- 
ron, and  two  and  a  half  per  cent  on  all  his  disbursements  were 
allowed.  On  the  25th  May,  1821,  the  auditor  having  before 
him  for  settlement  all  the  accounts  from  25th  October,  1815, 
to  1st  July,  1820^  referred  to  the  secretary  of  the  navy,  Mr. 
Thompson,  the  claim  of  Mr.  M<CaIl  for  two  and  a  half  per  cent 
on  his  disbursements,  after  he  went  to  reside  at  Gibraltar,  and 
also  his  charges  for  clerk  hire,  &c.  there.  On  the  1st  June, 
1821,  the  secretary  of  the  navy  decided,  that  Mr.  M^Call's  com- 
pensation was  to  be  regulated  by  the  letters  between  him  and 
the  secretary  of  the  navy,  Mr.  Crowninshield,  in  1815,  from 
which  he  thought  <'  it  fairly  to  be  intended,  that  his  compensa- 
tion was  not  to  exceed  two  thousand  dollars  a  year,  for  all  busi- 
ness transacted  at  his  permanent  place  of  residence.  At  the 
time  the  arrangement  was  made  he  resided  at  Barcelona,  and 
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the  just  interpretation  of  the  agreement  was,  that  the  same  rate 
o(  compensation  should  apply  as  to  all  business  at  his  permanent 
place  of  residence/'  He  therefore  declined  allowing  him  more 
than  at  that  rate  for  expenditures  at  Gibraltar  after  his  removal 
to  that  place.  On  the  4th  June,  the  auditor  communicated  this 
decision  of  the  secretary  to  Mr.  M'Call,  and  in  the  settlement 
made  on  the  22d  May,  1822,  the  whole  commissions  from  Oc- 
tober, 1815,  to  July,  1820,  amounting  to  thirty-one  thousand 
three  hundred  and  fifty-nine  dollars  and  forty  cents,  were  sus- 
pended. To  this  decision  Mr.  M^Call  did  not  assent,  and  in 
1824  came  to  the  United  States  for  the  purpose  of  having  the 
subject  thorouj^iy  investigated  and  disposed  of,  declaring  at 
the  same  time  that  he  should  be  obliged  to  relinquish  the  agency 
if  his  claims  were  refused.  His  disbursements  for  the  navy 
department  had  then  amounted  to  about  two  millions  of  dollars, 
and  been  attended  with  no  loss  to  the  United  States.  The  sub- 
ject of  the  suspended  items  was  fully  and  carefully  re-examined 
by  the  secretary  of  the  navy,  Mr.  Southard,  who  differed  in  his 
view  of  it  from  his  predecessor,  and  at  the  settlement  made  on 
the  31st  December,  1824,  the  commissions  before  suspended, 
and  an  additional  sum  of  twelve  thousand  and  twenty-four  dol- 
lars and  twenty-five  cents,  for  subsequent  commissions,  were 
carried  to  his  credit :  he  was  also  allowed  one  thousand  dollars 
for  clerk  hire,  and  eight  hundred  and  ninety-five  doilara  for 
office  rent  and  expenses  annually.  After  this  settlement  Mr* 
M<Call  resigned  his  consulate,  but  returned  to  Gibraltar  and 
continued  to  execute  his  agency.  His  accounts  up  to  the  1st 
January,  1828,  were  from  time  to  time  settled  on  the  same 
basis.  On  the  3d  Mareh,  1830,  the  auditor  having  before  him 
the  accounts  from  1st  January,  1828,  to  1st  January,  1830,  con- 
taining similar  claims  for  commissions  and  office  expenses,  re- 
ferred them  to  the  secretary  of  the  navy,  Mr.  Branch,  stating 
that  <<  for  those  allowances  he  found  no  authority  in  law,  in  the 
regulations  of  the  navy  department,  or  in  any  entry  by  the 
secretary  upon  the  vouchers.''  On  the  12th  March,  the  secre- 
tary of  the  navy  decided  that  Mr.  M^Call  was  to  receive  the 
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same  compensation  as  a  navy  agent  while  permanent,  and  when 
absent  from  his  place  of  residence,  that  agreed  on  by  the  seci^ 
tary  of  the  navy,  Mr.  Crowninshieid,  in  his  letter  of  li&th 
April,  1815,  On  the  15th  March,  1830,  a  settlement  was 
made  in  accordance  with  this  decision.  Mr.  M^Call,  who  had 
returned  home,  resigned  his  agency,  and  on  the  81st  April, 
1831,  a  final  settlement  on  the  same  basis  was  made  at  the  trear 
anry,  by  which  a  balance  was  asserted  to  be  due  to  the  United 
Sutes  of  eleven  thousand  six  hundred  and  ninety-three  dollars 
and  fifty-eight  cents.  This  balance  was  made  up  of  the  follow- 
ing items : 

1.  Balance  in  Mr.  M^Call's  hands  admitted  to  be 

due  and  tendered  by  him  to  the  treasury,  $  5,478  94 

2.  Commissions  on  disbursements  at  Gibraltar  over 

and  above  the  compensation  of  a  navy  agent,  2,309  2S 

8.  Commissions  on  bills  of  exchange,  44  40 

4.  Office  rent  and  charges  for  two  years,  3,790  00 

5.  Subsequent  correction,  70  98 


11,693  58 
The  case  was  argued  by  Gilpin,  District  Attorney,  for  the 
United  States,  and  M^C all  and  Cadw alabbb,  for  the  defend- 
ants. 

Gilpin,  for  the  United  States* 

This  is  a  question  of  contract,  of  written  contract  Mr.  MCall 
was  not  a  navy  agent,  under  the  act  of  3d  March,  1809,  whose 
character,  duties  and  compensation  are  fixed  by  law;  but  a  spe- 
cial agent  of  the  navy  department,  chosen  to  perform  a  certain 
duty  pointed  out  by  that  department,  for  which  they  agreed  to 
allow  him  a  certain  compensation.  The  whole  was  reduced  to 
writing,  weighed  by  him  for  more  than  a  month,  modified  at 
his  suggestion,  and  again  put  in  writing;  he  then  entered  on 
the  stipulated  duties.  By  this  contract  he  must  abide*  It  ia 
found  in  the  letters  of  himself  and  the  secretary  of  the  navy, 
Mr.  Crowinshield,  in  March  and  April,  1815.  He  was  to  have 
the  same  allowance  as  a  navy  agent  when  at  his  place  of  per- 
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manent  residence.  After  1817,  this  was  Gibraltar.  In  1820, 
he  claimed  more  while  there;  he  claimed  two  and  a  half  per 
cent,  on  all  disbursements.  In  1821,  this  was  submitted  to  the 
secretary  of  the  navy,  Mr.  Thompson,  who  refused  it.  In  1824, 
it  was  renewed  and  admitted;  but  still  on  the  ground  of  this 
contract,  not  in  opposition  to  it  That  contract  remained  un- 
changed. It  speaks  for  itself.  If  an  erroneous  construction 
was  put  upon  it,  the  United  States  are  not  affected  by  it.  In 
1830,  the  same  allowance  is  again  claimed;  it  is  refused  as  it 
had  been  in  1821,  and  this  refusal  obliges  them  to  bring  the 
present  suit  The  defendants  make  the  same  demand  before 
this  court,  which  Mr.  M^Call  made  at  the  Treasury;  the  same 
reply  is  given;  the  contract  does  not  authorise  it  United 
States  v.  Lyman,  1  Mason,  504.  United  States  y.  Kirkpatrick, 
9  Wheaton,  735.     United  States  y.  Macdaniel,  7  Peters,  1. 

M<Call  and  Cadwalader,  for  the  defendants. 

If  the  accounting  officers  had  received  the  evidence  of  Mr. 
Southard's  construction  of  this  contract,  which  has  been  sub- 
mitted to  the  court  and  jury,  they  would  never  have  refused 
these  allowances.  Their  ground  of  rejection  is,  that  there  is 
no  entry  of  his  decision.  The  case  is  here  to  be  passed  upon 
with  a  full  knowledge  of  it  That  construction  was  unques- 
tionably right;  but  if  it  were  not,  it  is  sufficient  to  sanction  the 
items  of  set  off  which  the  defendants  offer. 

By  the  original  contract,  the  compensation  was  fixed  in  two 
contingencies;  the  first,  when  Mr.  M'Call  was  at  Barcelona, 
there  he  had  his  consulate  and  its  profits,  as  well  as  his  own  bu- 
siness, and  the  additional  compensation  of  a  navy  agent  was 
liberal  and  sufficient;  the  second,  when  he  had  to  accompany 
the  squadron,  fix  his  residence  for  a  greater  or  less  time  at 
other  places,  and  sacrifice  his  own  concerns  for  those  of  the 
public,  for  this  he  asked  and  was  promised  only  the  customary 
commercial  commission  of  a  merchant,  two  and  a  half  per  cent 
The  words  of  the  correspondence  in  1815,  bear  this  construo- 
tion,  and  it  is  consistent  with  usage  and  justice.  As  to  the  al- 
lowance for  office  expenses,  it  is  made  to  navy  agents  in  the 
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United  States,  and  therefore  falls  within  the  the  express  stipu- 
lation of  the  letter;  but  if  it  were  not,  it  is  sanctioned  by  the 
usage  of  the  department,  which  was  confirmed  by  this  court 
in  a  late  case.  To  say  that  it  was  wrong  in  the  secretary  of 
the  nayy  to  allow,  in  1824,  what  was  rejected  in  1821,  is  to 
confound  together  suspension  and  rejection;  these  claims  were 
large,  and  in  settling  the  account  they  were  passed  by  for  fur- 
ther consideration;  they  were  not  rejected;  they  came  up  in 
1824,  as  matters  yet  undecided.  The  decision  of  Mr.  South- 
ard, therefore,  was  right  in  all  respects,  at  the  time  it  was  made. 

But  that  is  not  the  question  here.  This  claim  commences 
four  years  after  Mr.  Southard's  decision.  It  commences  en- 
tirely, after  Mr.  M^Call  had  come  to  this  country,  conferred 
with  the  department,  and  returned  to  the  Mediterranean  with 
their  plighted  faitli  to  allow  it  The  contract,  made  by  the  let- 
ters of  1815,  was  at  an  end;  the  settlement  of  1824  became  a 
contract,  which  had  not  been  terminated  by  the  government  in 
1830.  No  doubt  the  secretary  of  the  navy  might  refuse  these 
allowances  after  that  time;  but  he  cannot  do  so  retrospectively; 
it  has  been  laid  down  by  this  court,  as  well  as  by  the  supreme 
court,  that  no  change  in  a  usage  is  to  be  retrospective;  that  a 
person,  who  has  for  years  received  a  compensation,  cannot  be 
deprived  of  it  by  the  head  of  a  department,  who  shall  con- 
strue a  contract  differently  from  his  predecessors.  United 
States  V.  Macdaniel,  7  Peters,  1.  United  States  v.  Duval,  ante, 
356.     Armstrong  v.  United  States,  ante,  399. 

GuLPiN,  for  the  United  States,  in  reply. 

In  1815,  a  contract  was  deliberately  made,  between  Mr. 
M'Call  and  the  secretary  of  tlie  navy,  so  explicit  in  its  terms, 
that  it  cannot  be  misunderstood.  The  question  is,  whether  or  not 
that  contract  allows  him  two  and  a  half  per  cent  commissions  on 
all  his  disbursements  at  his  place  of  permanent  residence,  and  a 
regular  annual  sum  of  one  thousand  eight  hundred  and  ninety-five 
dollars,  for  office  expenses.  On  its  face  it  certainly  does  not  At 
thetimeof  the  first  settlement  these  allowances  were  not  claimed; 
on  the  contrary,  the  commissions  on  disbursements  at  Barcelo- 
72 
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na,  were  charged  separately  from  those  on  disbonementa  while 
absent,  and  no  claim  was  made  for  any  office  expenses.   At  the 
time  of  the  second  settlement,  a  similar  distinctioQ  was  made; 
hut  it  was  observed,  that  after  his  permanent  residence  was  fixed 
at  Gibraltar,  he  claimed  the  extra  commissions;  this  was  refused 
from  the  outset,  and  in  1821,  was  deliberately  examined  and 
rejected;  it  was  not  merely  suspended,  for  the  letter  of  the 
secretary  of  the  navy  is  positive  as  to  the  meaning  of  the  con- 
tract, and  settled  the  point  definitely  so  far  as  the  department 
could  do  so;  the  suspension  was  to  give  time  to  ascertain  the 
periods  of  absence  and  residence  at  Gibraltar,  so  as  to  adjust 
the  accounts;  there  was  no  hesitation  or  suspension  as  to  the 
propriety  of  the  aliowauce;  up  to  this  time  there  was  no  claim 
even  of  an  annual  sum  for  office  charges.  In  1824,  Mr.  M^all 
comes  to  the  United  States,  and  a  third  settlement  is  made;  he 
puts  in  a  claim  again  for  the  extra  commissions  during  his  resi- 
dence at  Gibraltar,  and  an  entirely  new  one  for  office  expenses, 
the  whole  amounting  to  sixty  thousand  dollars.     This  was  al- 
lowed by  the  secretary  of  the  navy,  but  not  by  any  change  in 
the  contract;  it  was  his  interpretation  of  that  instrument^  there 
was  no  new  contract,  nor  indeed  any  written  order,  given  at  the 
time,  at  least  none  has  been  found.     This  act  then  made  no 
variation  in  the  rights  of  either  party;  a  claim  was  made  by 
Mr.  M^Call  under  his  contract,  at  that  time,  and  he  obtained  it 
If  this  decision  was  wrong,  it  cannot  afiect  the  rights  of  the 
United  States;  it  cannot  change  their  written  agreement  with 
their  agent;  it  cannot  govern  the  construction  of  the  instrument 
on  a  subsequent  occasion.     Whenever  Mr.  M<Call  presented 
his  accounto,  they  were  to  be  settled  by  the  officer  for  the  time 
being,  according  to  the  existing  contract;  and  if  at  one  time  an 
error  was  made,  it  is  no  reason  that  it  should  also  be  made  at 
another;  the  settlements  were  from  time  to  time,  the  contract 
was  continuous;  it  existed  in  1829,  as  much  as  in  1815,  and 
alone  governed  each  intermediate  settlement     Now  the  very 
words  of  the  letters  confine  the  extra  commission  to  disburse- 
ments made  when  absent  from  the  place  of  permanent  resi- 
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dence,  and  seem  to  place  that  item  beyond  question.  As  to  the 
office  charges,  no  proof  of  the  same  annual  allowance  to  any 
navy  agent  was  given;  much  less  to  a  special  agent,  whose  ex- 
tra commissions  gave  him  so  large  a  compensation.  Neither 
item,  then,  can  be  properly  allowed  und^  the  agreement;  and 
if  the  view  is  correct,  that  this  agreement  continued  in  force 
up  to  1830,  that  no  legal  change  had  been  made  in  it,  and  no 
new  one  formed,  then  the  accounting  officers  were  correct  in 
rejecting  them,  and  this  jury  ought  not  now  to  allow  them. 

Judge  HopKiNSov,  delivered  the  following  charge  to  the 
jury: 

(After  stating  the  several  charges  of  the  United  States  against 
the  defendant,  which  constitute  the  claim  sought  to  be  recovered 
in  this  action,  and  also,  generally,  the  grounds  on  which  it  is 
resisted,  the  judge  instructed  the  jury  on  the  matters  of  law 
arising  in  the  case,  substantially  as  follows.) 

The  jury  must  bear  in  mind  that  the  appointment  of  Mr. 
M^Call,  to  the  duties  of  a  navy  agent,  was  not  made  nnder  the 
act  of  congress  of  3d  March,  1809,  and  of  course  the  question 
of  his  compensation  for  his  services  is  not  to  be  governed  by 
the  provisions  of  that  law.  Had  his  appointment  been  under 
that  law,  our  course  in  the  decision  of  this  cause  would  be  very 
plain  and  easy.  We  should  follow  the  directions  of  the  law, 
without  regarding  the  acts  or  opinions  of  the  secretary  of  the 
navy,  as  no  agreements  by  him  with  Mr.  MCall,  however  ex* 
plicit,  if  made  in  violation  of  the  law,  could  be  attended  to  here. 
The  defendant,  also,  is  presumed  to  have  known  the  law  by 
which  his  office  was  conferred  on  him,  and  to  have  known  fur^ 
ther  that  no  contract  made  by  the  secretary  with  him,  not  war* 
ranted  by  the  law,  could  be  enforced  in  any  court  of  the  United 
States. 

Mr.  MCall  was  not  appointed  by  virtue  of  that  act  of  con* 
gress,  but  under  a  general  authority,  lawfully  exercised  by  the 
secretary  of  the  navy,  to  appoint  agents  of  the  department,  who 
are  not,  properly  speaking,  navy  agents,  nor  officers  of  the 
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United  States,  but  the  agents  of  the  secretary  or  his  department. 
In  such  cases,  where  there  is  no  statutory  prohibition  or  limita- 
tion,  a  large  discretion  is  allowed  to  the  departments.  In  such 
appointments  the  duties  of  the  agent,  as  well  as  his  compensa- 
tion and  emoluments,  must  be  regulated  by  the  agreement  made 
between  him  and  the  secretary.  The  duties  and  the  compensa- 
tion must  wait  upon  the  object  of  the  appointment;  they  will 
vary  according  to  the  circumstances  of  each  case;  they  may  be 
permanent  or  temporary,  more  or  less.  We  have,  then,  not  to 
look  to  the  law  of  3d  March,  1809,  for  the  liquidation  of  this 
account,  for  our  guide  and  rule  in  settling  the  claims  of  the 
respective  parties,  but  we  must  look  truly  and  conscientiously 
to  the  agreement  between  them,  upon  the  faith  of  which  the 
services  of  the  defendant  were  rendered.  The  changes  that 
have  taken  place  in  the  office  of  secretary  of  the  navy,  have  pro- 
bably produced  all  the  difficulties  between  the  defendant  and 
the  department,  but  they  can  produce  no  change  in  any  contract 
made  within  the  authority  of  the  officer  who  made  it 

The  original  agreement  is  contained  in  a  correspondence  be- 
tween Mr.  Crowninshield,  the  then  secretary  of  the  navy,  and 
Mr.  M^Call.  The  several  letters  do  not  appear  to  me  to  be 
ambiguous,  at  least  as  regards  the  principal  item  of  dispute,  that 
is,  the  commissions  or  compensation  to  be  allowed  to  the  de- 
fendant; and  my  construction  of  them  inclines  to  the  opinion 
given  upon  them  by  Secretary  Thompson,  who  had  succeeded 
Mr.  Crowninshield  in  the  navy  department  When  Mr.  M«CaU 
rendered  his  first  account  to  the  department,  or  when  it  was 
there  settled,  Mr.  Thompson  was  in  office,  and  had  the  account 
settled  according  to  his  construction  of  the  contract  If  the 
duties  and  services  of  the  appointment  turned  out  to  be  more 
onerous,  important  and  expensive  than  was  contemplated  when 
the  contract  was  made,  they  nevertheless  can  have  no  opera- 
tion in  changing  the  meaning  or  construction  of  the  contract, 
but  they  would  afford  a  good  and  just  reason  for  modifying 
it  for  the  future,  or  for  making  a  new  and  different  one,  or 
for  the  exercise  of  the  secretary's  discretion  in  making  allow- 
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ances  to  meet  these  unexpected  contingencies.  Thus,  if  the 
contract  had  been  made  on  the  basis,  that  the  residence  of  Mr. 
M^Call  was  to  be  at  Barcelona,  where  living  was  cheap  and 
commissions  low,  and  where  he  had  also  a  consulate,  and  it 
turned  out  that  the  public  service  required  the  navy  agent  to 
remove  to  Gibraltar,  this  would  be  a  fair  ground  for  a  new  con- 
tract, or  for  additional,  equitable  allowances.  The  Aecretaiy 
was  not  restricted  to  make  no  allowances  but  such  as  came 
strictly  within  the  letter  of  the  contract,  if  he  should  think 
there  had  been  services  performed,  or  expenses  in  that  service 
incurred,  not  provided  for  by  the  contract 

It  is  unfortunate  that  the  secretary  who  made  the  agreement 
was  not  first  called  upon  to  say  what  was  intended  by  it  His 
construction  would  probably  have  been  received  as  authentic 
by  his  successors.  The  accounts  of  Mr.  M^Call  were  sub- 
mitted to  the  auditor,  and  by  him  referred  to  the  secretary, 
whose  decision  upon  them  I  am  inclined  to  adopt  It  is 
said  Mr.  M^Call  acquiesced  in  this  decision.  Did  he  do  so? 
It  is  true  he  continued  to  hold  the  appointment,  but  to  make 
strong  remonstrances  against  that  decision;  and  it  is  to  be  re- 
marked that,  in  his  appeal  to  the  secretary,  he  takes  the  ground 
of  his  services,  and  not  of  the  contract,  to  support  his  claims. 
This  was  correct 

Before  Mr.  M^Call  again  rendered  his  accounts  to  the  de- 
partment, another  secretary,  Mr.  Southard,  came  into  the  office. 
Mr.  M*Call  renewed  his  charges,  not  only  for  the  period  be- 
tween his  fii-st  and  second  accounts,  but  introduced  the  very 
items  that  had  been  rejected  or  suspended  by  the  former  secre- 
tary. A  question  has  arisen  as  to  what  items  were  rejected  and 
what  suspended.  It  is  said  that  the  charge  of  commissions  only 
was  suspended,  but  that,  as  to  the  other  disputed  items,  the  opi- 
nion of  Secretary  Thompson  is  clear,  explicit  and  final.  This 
mAy  or  may  not  have  been  his  intention;  but  the  suspension,  as  it 
appears  on  the  account,  goes  to  the  whole  of  it;  and  we  should 
presume  that  Mr.  M'Call  so  understood  it,  as  he  would  hardly 
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have  preferred  those  charges  again,  in  the  face  of  Mr.  Thmnp- 
son's  decision,  had  he  continued  in  office. 

The  accounts  of  the  defendant  were  submitled  to  Secretary 
Southard,  who  seems  to  have  given  them  a  full  and  careful 
examination,  and  finally  be  passed  and  allowed  the  accounts,  ad- 
mitting all  Mr.  M^Call's  charges,  not  only  for  the  period  subse- 
quent to  his  own  coming  into  office,  but  for  the  antecedent  time, 
allowing  the  items  which  his  predecessor  had  refused  or  sus- 
pended. Mr.  Southard  must,  like  the  defendant,  have  consi- 
dered that  these  items  were  suspended,  and  not  finally  decided 
upon  by  Secretary  Thompson.  Although  Mr.  Thompson  had 
given  his  opinion  on  the  principle  on  which  the  account  should 
be  settled,  yet  the  items  affected  by  the  principle  were  sus- 
pended, and  not  finally  acted  upon;  they  were  not  closed 
against  future  consideration  and  adjustment,  by  Mr.  Thompson 
himself,  or  by  a  successor  to  his  authority.  Whatever  may 
have  been  his  reason  for  not  directly  applying  his  principle  to 
the  items  in  question,  Mr.  Southard  believed,  and  I  cannot  say 
he  was  mistaken,  that  the  whole  account,  when  it  came  to  him, 
was  open  for  his  examination  and  judgment;  and  he  acted  upon 
it  accordingly.  With  my  understanding  of  the  original  contract 
with  Mr.  Crowninshield,  as  I  have  intimated,  I  must  consider 
that,  in  passing  this  account  and  allowing  the  disputed  charges 
of  the  defendant,  he  did  not  proceed  on  the  ground  of  that  con- 
tract, for  I  do  not  see  how  it  could  bear  him  out;  but  that  he 
did  proceed  on  a  ground  equally  tenable  and  firm,  that  is,  by 
virtue  of  his  general  authority,  as  the  head  of  his  department, 
to  exercise  his  discretion  in  making  compensation  to  the  agents 
of  the  department  for  their  services,  in  conformity  with  his 
judgment  and  views  of  the  justice  of  the  case,  after  a  longer 
experience  and  a  fuller  knowledge  of  the  nature  of  the  defend- 
ant's services,  had  enabled  him  to  appreciate  their  value,  and  to 
estimate  more  correctly  the  expenses  to  which  they  exposed 
the  agent 

But  it  is  worthy  of  particular  attention,  that  the  account 
thus  settled  by  Mr.   Southard,  which   contained    the  very 
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charges  fonnerly  suspended  or  rejected,  as  it  may  have  been, 
has  been  considered  by  the  department  to  be  finally  closed;  the 
defendant  obtained  his  credits;  they  cannot  now  be  disturbed, 
and  no  attempt  is  made  by  this  suit  to  disturb  them*  If 
this  suit  had  been  brought  for  the  allowances  made  by  Mr. 
Southard,  anterior  to  the  settlement  of  1824,  we  might  have 
been  called  upon  to  look  to  and  construe  the  original  contract; 
but  it  is  now  unnecessary,  as  the  accounts  now  in  controversy, 
are  subsequent  to  that  settlement  Before  these  accounts  of 
the  defendant  were  presented  to  the  department,  another  change 
had  taken  place  in  the  office  of  secretary;  Mr.  Branch  had  suc- 
ceeded Mr.  Southard.  The  accounts  are  sent  to  the  new 
secretary  by  the  fourth  auditor,  with  certain  objections,  or  ra- 
ther  questions  upon  them.  The  result  was,  that  Mr.  Branch, 
going  back  to  the  original  contract  for  the  adjustment  of  the 
accounts,  resumed  the  opinion  of  Secretary  Thompson  and  ad- 
justed them  accordingly,  as  the  District  Attorney  has  sub* 
mitted  them  to  you,  that  is,  refusing  the  defendant  credit  for 
the  charges  which  Mr.  Southard  had  allowed  in  the  previous 
settlement  of  his  accounts. 

We  have  now  arrived  at  the  real  question  in  this  case,  which 
is,  are  we  at  this  time  at  liberty  to  go  back  to  the  contract  be* 
tween  Secretary  Crowninshield  and  Mr.  M^Call,  and  to  receive 
or  reject  the  disputed  items  of  his  account,  as  we  shall  believe 
they  are  or  are  not  warranted  by  the  construction  we  shall  put 
upon  that  contract;  or,  on  the  other  hand,  are  wa  aot  bound  by 
the  allowances  made  by  Secretary  Southard,  to  the  defendant  in 
the  settlement  of  his  account  in  1824,  either,  as  a  construction 
of  the  contract  binding  on  the  United  States,  or  as  constituting 
a  new  contract  for  the  subsequent  services  of  the  defendant? 
With  the  opinion  I  have,  and  which  I  have  already  intimated, 
of  the  meaning  of  that  contract,  I  cannot  think  that  Mr.  South- 
ard admitted  the  charges  in  question  by  virtue  of  that  contract; 
but  that  he  considered  them  not  to  have  been  finally  acted 
upon  by  his  predecessor,  that  they  were,  therefore,  open  to  his 
judgment  upon  them,  and  that  after  receiving  the  personal  ex* 
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planations  of  the  charges  from  Mr.  M'Cali,  who  had  returned 
to  the  United  States  for  the  purpose  of  settling  this  account; 
after  learning  from  him  the  real  nature  and  extent  of  his  s^^ 
vices,  and  his  extraordinary  expenses  in  performing  them,  to- 
gether with  the  change  that  had  taken  place  in  his  situation 
and  residence,  and  the  importance  and  extent  of  his  duties,  the 
secretary  took  upon  himself,  as  be  clearly  had  a  right  to  do,  if 
the  former  secretary  had  but  suspended  these  charges  for  fur- 
ther explanation,  to  make  these  allowances  and  fix  the  compen- 
pensation  of  the  agent,  according  to  his  view  of  the  circum- 
stances shown  to  him,  in  support  of  their  justice  and  equity. 
In  Macdaniel's  case  (7  Peters,  1,)  it  is  said  by  the  judge,  de- 
livering the  opinion  of  the  court  that  ^*  it  will  not  be  contended 
that  one  secretary  has  not  the  same  power  as  another,  to  give  a 
construction  to  an  act  which  relates  to  the  business  of  the  de- 
partment^' The  court  in  that  case  fully  recognise  the  discre- 
tion which  any  one  of  the  great  departments  of  the  govern- 
ment must  be  allowed  to  exercise,  in  the  distribution  of  its  du- 
ties and  responsibilities,  and  that  while  he  regulates  the  ex*^ 
ercise  of  his  powers  by  the  law,  it  does  not  follow  that  he  must 
show  a  statutory  provision  for  every  thing  he  does. 

In  the  case  submitted  now  to  this  court  and  jury,  we  are  not 
called  upon  to  decide  upon  the  right  of  Mr.  Southard  to  admit 
the  credits  in  question,  whether  they  had  been  suspended  or 
rejected  by  the  former  secretary.  Whether  Mr.  Southard  was 
right  or  wrong  in  his  action  upon  the  account  which  he  settled 
with  the  defendant  in  1824,  and  in  his  allowance  of  credits  to 
the  defendant  in  that  account  which  had  formerly  been  with- 
held, is,  at  this  time  and  in  this  suit,  of  no  importance.  This 
suit  is  not  brought  by  the  United  States  to  recover  back  the 
money,  credited  and  allowed  to  the  defendant  by  that  settle- 
ment, upon  the  allegation,  that  the  secretary  transcended  his 
power  in  allowing  those  credits,  or  on  any  other  allegation.  No 
attempt  is  made  to  disturb  that  settlement  This  action  is  now 
brought  to  recover  from  the  defendant  the  money  which  he 
retains  for  his  compensation  and  charges,  for  services  and  ex- 


MAT  SESSIONS,  ISM.  677 

The  United  Statet  e.  The  Ezecuton  of  M*Ca]L 

penses  subsequent  to  that  settlement,  and  in  strict  conformity 
with  the  allowances  that  were  made  to  him  by  the  secretary, 
in  that  settlement  Then  the  question  is,  if  it  can  be  called  a 
question,  had  the  secretary  a  right  to  make  a  contract  or  ar- 
rangement with  his  agent,  acting  under  and  by  his  authority, 
performing  the  services  of  the  department  under  his  direction 
and  controul,  for  the  compensation  for  these  services  and  for 
the  expenses  for  which  he  was  to  be  allowed  in  performing 
them?  If  the  secretary  had  this  power,  if  he  has  made  this  con- 
tract with  the  defendant,  and  the  defendant,  upon  the  faith  of 
the  contract,  has  gone  on  to  render  his  services  and  to  disburse 
his  money  in  the  public  service,  it  is  for  us  to  inquire,  whether 
Mr.  Southard  has  exercised  his  discretion  discreetly  or  not; 
whether  he  has  been  too  liberal  or  not  in  the  terms  he  gave  to 
his  agent  That  such  an  arrangement,  such  a  contract,  was 
made,  seems  to  me  to  be  proved  beyond  a  question  by  the  tes- 
timony of  Mr.  Southard,  and  of  Mr.  Watkins  at  that  time  the 
fourth  auditor  of  the  treasury  department,  in  addition  to  the  evi- 
dence afforded  by  the  settlement  itself.  On  the  faith  of  this  agree- 
ment, Mr.  M^Call  resigned  his  consulship  at  Barcelona,  return- 
ed to  Gibraltar,  resumed  the  duties  of  his  agency,  and  devoted 
himself  to  them.  No  question  has  been  made  of  the  fidelity 
and  ability  with  which  he  performed  these  duties. 

You  will  observe  that  this  case  comes  before  you,  on  a  more 
free  and  extensive  ground  than  it  stood  at  the  department,  when 
these  credits  were  refused.  The  o£Scers  of  that  department 
looked  at  the  case  only  as  it  appeared  on  their  books  and  re- 
cords; they  decided  it  by  their  regulations  for  the  settlement  of 
accounts,  which  are  intended  only  for  general  rules  in  the 
transaction  of  the  business  of  the  office,  and  for  the  government 
of  extraordinary  cases.  The  courts  have  often  revised  the  de- 
cisions made  by  the  strictness  of  these  regulations,  where  they 
worked  manifest  injustice  to  the  individuals  concerned.  The 
accounting  officers  of  the  department,  in  this  instance,  took  up 
the  original  contract  as  it  appears  in  the  correspondence  be- 
tween Secretary  Crowninshield  and  the  defendant;  they  put 
73 
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their  construction  upon  it,  with  which  I  do  not  find  fault,  and 
they  stopped  there.  As  they  found  nothing  on  their  books 
and  records  of  the  subsequent  proceedings  of  Mr.  Southard, 
they  paid  no  attention  to  them.  It  is  our  duty,  however,  to  go 
further  into  the  truth  and  justice  of  the  case,  and  to  decide  upon 
the  rights  of  the  parties  by  the  laws  of  the  land,  and  not  by 
the  office  rules  of  a  department  Upon  these  principles  of  law, 
applied  to  your  own  views  of  the  evidence,  you  will  make  up 
your  verdict  The  defendant  admits  a  balance  to  be  due  from 
him  to  the  United  States  of  five  thousand  four  hundred  and 
seventy-eight  dollars  and  ninety-four  cents,  which  he  has  al- 
ways been  ready  to  pay.  The  United  States  claim  from  him 
the  sum  of  eleven  thousand  six  hundred  and  twenty  dol- 
lars and  sixty  cents,  with  interest  amounting  to  thirteen  hun- 
dred and  twenty-eight  dollars  and  thirty-one  cents.  The  dif- 
ference is  made  by  the  disputed  items  in  the  defendant's  account, 
upon  which  you  are  to  decide. 

The  Jury  found  a  verdict  for  the  United  States  for  five 
thousand  four  hundred  and  seventy-eight  dollars  and  ninety- 
four  cents. 
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JosiAH  Rbxyxs  and  Isaiah  Tot 
Thb  Ship  Constitutioit. 

1.  A  hifer,  haTiii^  ebsrfe  of  the  property  of  aiiolher«  ie  enewereUe  for  u  injarjr 
which  if  eaowd  bj  the  omiwion  of  thift  eere  which  a  mut  of  comiiion  pni- 
denoe  would  have  takeo  in  hie  own  ooncerne. 

9.  An  owner  of  property  let  oat  to  hire,  ia  not  entitled  to  indemnitj  ior  en  in- 
jury it  may  enetain  in  the  eenrioe  in  which  it  ia  need,  unleee  each  injury  ie 
canaed  by  an  aboae  of  it,  or  by  each  negligence  ae  bringi  xeeponaibility  npon 
the  hirer. 

3.  Where  a  ateamboat  wee  hired  for  the  porpoee  of  towing  a  Tceaol,  to  which 
ahe  waa  fastened,  and  both  were  under  the  direction  of  a  Ucenaed  pilot,  the 
owner  of  the  steamboat  ia  not  entitled  to  damagee  on  account  of  injury  eo^ 
tained  in  the  conrae  of  the  navigation,  and  not  caowd  by  undue  negligence 
of  the  pilot 

4  Where  two  veaiela  run  foul  of  each  other,  without  bkme  on  the  part  of 
either,  the  Ices  muat  be  borne  by  that  on  which  it  falls ;  if  both  are  to  blame 
it  muat  be  apportioned  between  them;  if  it  ia  by  the  ftnlt  of  one,  that  must 
make  full  compensatioQ. 

Oh  the  7th  August,  1835,  the  steamboat  William  Wray,  be- 
longing to  the  libellantSy  was  employed  in  towing  the  ship 
Constitution,  to  which  she  was  fastened,  up  the  river  Dela* 
ware.  There  was  a  licensed  pilot  on  board  of  the  ship,  under 
whose  directions  both  vessels  were  steered.    In  the  course  of 
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the  passage,  they  came  in  contact  with  a  schooner,  sailing  on 
the  river,  by  reason  of  which  the  steamboat  sustained  con- 
siderable injury,  and  the  libellants  now  claimed  compensation 
and  indemnity  for  this  damage. 

On  the  28th  September,  1835,  the  case  came  on  to  be  heard 
before  Judge  Hopkinson.  It  was  argued  by  Lbx  and  Gxa- 
HARD  for  the  libellants,  and  Chbstsr  for  the  respondent 

The  counsel  for  the  respondent  offered  the  deposition  of 
the  pilot  in  evidence,  which  was  objected  to  by  the  counsel  for 
the  libellanU,  who  cited  1  Starkie  Ekr.  110.  3  Starkie  Ev. 
1732.  Moorish  t.  Foote,  2  Moore,  508.  Cuthbert  v.  Goat- 
ling, 3  Campbell,  515. 

Judge  HoFKiNsoK  directed  the  deposition  to  be  read;  ob- 
serving, that  if,  on  a  further  examination,  the  objection  to  it 
should  be  found  to  be  good,  it  would  be  laid  aside  in  the  de- 
cision of  the  cause. 

Lkx,  for  the  libellants. 

This  is  a  ease  of  bailment  The  owners  of  the  ship  are 
answerable  for  the  want  of  skill  or  care  in  the  pilot,  although 
he  is  not  chosen  or  appointed  by  them.  Busaey  v.  Donaldson, 
4  Dallas,  206. 

Chester,  for  the  respondent 

The  ship  Constitution,  at  the  time  of  the  accident  which 
occasioned  the  damage,  was  in  the  hands  and  under  the  gov- 
ernment of  a  licensed  pilot,  in  the  river  Ddaware.  There 
was  no  fault,  negligence,  or  ignorance  on  his  part  by  which 
the  harm  was  done.  If  it  were  otherwise  the  owners  of  the 
ship  are  not  answerable  for  it  The  pilot  is  not  their  agent, 
but  an  officer  of  the  port,  into  whose  custody  and  care  they 
were  bound  to  put  the -vessel.  1.  The  master  and  owners  of 
a  ship  are  not  answerable  for  the  default  or  want  of  skill  of 
a  pilot  He  is  not  their  agent,  but  a  public  officer.  They  are 
obliged  to  take  him  and  give  up  the  ship  to  him.  4  Smith's 
Laws,  73.  76,  77.  The  William,  6  Robinson,  317.  2.  The 
damage  did  not  occur  by  any  neglect  of  the  pilot      The 
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Woodrop  Sims^  2  Dodson^  83.  Caruthers  v.  Sydebotham^  4 
Mau.  &  Selw.  77. 

GsBHARD,  for  the  libellanU  in  reply. 

The  pilot  is  the  agent  of  the  owners  for  the  purposes  of 
this  action.  4  Smith's  Laws,  77.  Fletcher  v.  Braddick,  5  Bos. 
&  Pull.  182.  The  Neptune,  1  Robinson,  467.  The  Eliza  v. 
The  Decatur,  1  Wharton's  Dig.  679.  Snell  v.  Rich,  1  John- 
son, 305.  This  is  a  case  of  bailment  The  steamboat  was 
hired  to  the  owners  of  the  ship,  and  put  wholly  into  their 
possession,  and  at  their  disposal.  It  is  not  the  ordinary  case 
of  one  vessel  running  foul  of  another.    Story's  Bail.  264. 

Judge  HopKiNSON  delivered  the  following  opinion: 
The  libel  sets  forth,  that  in  August  last  the  steamboat 
William  Wray,  owned  by  the  libellants,  engaged  in  trad- 
ing between  the  port  of  Philadelphia  and  the  port  of  Camden 
in  New  Jersey,  and  in  towing  vessels  from  foreign  ports  to 
the  port  of  Philadelphia,  was  a  tight  and  well  built  steamboat 
of  the  burden  of  ninety  tons  or  thereabouts,  and  completely 
found  and  furnished.  That  she  had  on  board  the  master^ 
Frederick  Roth,  and  three  mariners,  being  a  full  complement 
to  navigate  her.  That  on  or  about  the  7th  day  of  August  last, 
the  said  steamboat  was  employed  by  the  master  of  the  ship 
Constitution,  for  the  purpose  of  towing  her  to  the  port  of 
Philadelphia,  from  a  place  on  the  river  Delaware  called  Fort 
Mifflin;  the  said  ship  having  arrived  from  ports  beyond  seas. 
That  the  said  steamboat  was  lashed  along  side  of  the  said  ship 
Constitution,  on  her  starboard  side;  after  which  the  steamboat 
was,  by  her  master,  delivered  into  the  care,  guidance,  and 
management  of  the  pilot,  who  was  then  on  board  of  the  ship, 
and  who  had  the  sole  control  of  the  said  ship,  from  the  time 
of  his  boarding  thereof  until  the  said  ship  should  arrive  at  the 
port  of  Philadelphia.  That  the  said  steamboat  being  so  de- 
livered into  the  charge  of  the  pilot,  the  said  ship  and  steam- 
boat were  thereafter  and  at  the  time  of  the  damage  hereafter 
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mentioned,  and  until  the  arrival  of  the  said  ship  and  steam- 
boat at  the  port  of  Philadelphia,  controlled  and  steered  by  the 
said  pilot  That  whilst  they  were  proceeding  to  the  said  portj 
and  whilst  at  or  about  a  part  of  the  said  river  opposite  to  the 
said  port,  a  schooner,  her  name  unknown  to  the  libellants,  was 
perceived  nearing  into  shore,  and  athwart  the  path  of  the 
ship  and  steamboat,  and  thereupon  the  captain  of  the  steam- 
boat advised  the  pilot,  so  steering  the  ship  and  steamboat,  to 
pass  astern  of  the  said  schooner  so  nearing  into  shore.  The 
libellants  aver  that  if  this  had  been  done  no  damage  would 
have  happened;  but  the  pilot,  not  heeding  this  advice,  bat 
either  from  malicious  obstinacy  or  want  of  skill  or  power,  re- 
fused or  neglected  so  to  do,  and  so  steered  and  managed  the 
ship  and  steamboat,  that  the  steamboat  was  forced  into  contact 
with  the  said  schooner.  The  damage  done  to  the  steamboat  is 
then  detailed,  and  a  decree  prayed  for  the  damages  of  the 
libellants. 

The  answer  of  Josiah  Wilson,  master  of  the  ship  Constitution, 
admits  the  employment  of  the  steamboat  for  the  purpose  men- 
tioned in  the  libel,  the  ship  then  being  in  the  river  Delaware, 
about  four  miles  below  the  city,  and  being  then  under  the  sole 
management  and  control  of  one  Richard  Westley,  a  regularly 
licensed  pilot,  from  the  said  place  about  four  miles  below  the 
city,  up  to  the  said  city.  The  respondent  believes  that  the 
steamboat,  under  the  command  of  one  Frederick  Roth,  did  pro- 
ceed to  the  ship  at  the  place  aforesaid,  and  tow  her  up  to  the 
city.  A  bill,  charging  at  the  rate  of  five  dollars  per  hour, 
during  all  the  time  the  steamboat  was  employed,  was  presented 
to  the  respondent  for  the  services  then  rendered  by  the  steam- 
boat, and  was  paid  by  him  in  full.  The  respondent  was  not  on 
board  of  the  sliip  or  steamboat  at  the  time  the  services  aforesaid 
were  performed.  He  does  not  know  how  the  steamboat  was 
furnished  or  manned.  He  is  a  stranger  to  all  the  other  mat- 
ters and  things  contained  in  the  libel,  but  says  that  they  are  in- 
sufficient to  entitle  the  libellants  to  the  relief  prayed  for. 

Frederick  Roth,  the  master  of  the  steamboat,  testified  that  he 
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lashed  the  steamboat  fast  to  the  Constitution  on  the  starboard 
side,  about  four  miles  below  the  city.  He  started  the  engine 
and  gave  way  to  the  ship.  As  soon  as  the  pilot  had  the  ship  in 
command,  so  that  he  could  take  charge  of  her,  and  had  headway 
on  her,  the  witness  gave  up  the  ship  to  him.  He  had  charge 
of  the  ship  and  steamboat  all  the  way  up;  the  helm  of  the  steam- 
boat was  pinned  straight  The  witness  said  to  the  pilot,  that 
the  ship  was  now  in  his  charge,  and  that  he  gave  her  up,  boat  and 
all,  to  his  command;  that  he  could  steer  them  where  he  pleased; 
and  that  if  any  accident  happened  it  should  be  attached  to  the 
ship,  to  which  they  should  look  for  damages.  He  proceeds: 
we  came  along  near  to  South  street;  the  schooner  was  shorting 
into  town;  she  hada  small  boat  ahead  towing  her, with  no  sail  set; 
we  were  about  a  square  from  her;  I  ran  from  the  steamboat  on 
to  the  ship,  and  told  the  pilot  he  had  better  go  astern  of  her,  or 
she  would  be  foul  of  us.  He  halloed  to  the  man  at  the  helm 
to  starboard,  thinking  that  he  could  go  ahead  of  her*  Putting 
the  helm  starboard,  shot  the  ship  and  steamboat  into  town. 
There  was  su£Scient  room  to  go  astern.  He  then  describes  the 
damage  done  to  the  steamboat  by  coming  in  contact  with  the 
schooner;  it  was  done  by  the  flying  jib-boom  of  the  schooner. 
He  added,  that  if  the  pilot  had  said,  stop  the  engine,  it  could 
have  been  done,  but  without  his  permission  he  could  not  do  it 
The  ship,  at  the  time  of  the  accident,  was  within  four  or  five 
feet  of  the  wharf.  These  are  the  material  facts  testified  on  the 
part  of  the  libellants.  A  replication  was  filed  by  them,  admit- 
ting the  payment  of  the  sum  mentioned  for  the  hire  of  the  boat, 
but  denying  that  it  was  in  satisfaction  of  the  damages  received 
by  her. 

Edward  Maule,  a  witness  for  the  respondent,  says  that  he 
was  on  board  of  the  ship ;  that  they  got  up  near  Almond  street 
wharf;  that  some  vessels  were  lying  at  anchor  and  some  under 
way  on  the  eastern  side  of  the  channel ;  there  was  a  schooner 
ahead,  with  a  boat  towing  her  into  the  wharf;  the  pilot  of  the 
ship  halloed  to  the  captain  of  the  schooner,  and  told  him  to 
stop;  he  would  not,  or  did  not  hear  the  pilot;  the  ship  took 
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the  straight  course  up ;  she  had  to  go  inside  of  the  schooner. 
The  witness  thought  there  was  room  enough  to  go  inside  of  her 
without  touching  her,  and  that  if  the  schooner  had  had  her  jib- 
boom  rigged  in,  they  whould  have  done  so;  that  they  could  not 
have  gone  astern  of  her  without  running  into  more  vessels  than 
they  did ;  there  was  no  chance  at  all  of  going  astern  of  her* 
When  the  schooner  came  in  contact  with  us,  we  were  very  near 
the  wharfy  within  six  or  seven  feet;  it  was  just  high  water,  and 
the  schooner  had  a  boat  ahead  towing  into  the  wharf;  it  was 
the  schooner's  fault  that  she  came  in  collision  with  the  rteam- 
boat;  if  she  had  stopped  one  half  minute,  we  should  have  gone 
clear  of  her.  The  witness  was  standing,  with  the  pilot,  on  the 
round-house  of  the  ship;  he  did  not  hear  the  captain  of  the 
steamboat  give  any  advice  to  the  pilot,  there  was  so  much  noise 
that  he  could  not  hear  it  if  he  had ;  heard  him  say  something, 
but  did  not  attend  to  him.  The  witness  was  a  passenger  on 
board  of  the  Constitution;  he  came  to  Philadelphia  to  get  a 
branch  to  be  a  pilot ;  he  has  got  it 

Frederick  Roth  was  called  again,  and  said  that  there  were 
three  sloops  lying  at  anchor  astern  of  the  one  coming  in;  there 
was  fifty  yards  distance  between  the  schooner  and  the  nearest 
of  the  sloops  at  the  time  we  struck. 

On  these  facts  several  questions  of  law  have  been  raised  and 
argued,  some  of  which  it  may  not  be  necessary  to  decide.  Be- 
fore we  examine  how  far  the  having  a  regular  licensed  pilot  on 
board  the  ship,  acquits  her  owners  of  all  responsibility  for  an 
injury  her  navigation  may  have  done  to  another,  we  must  de- 
termine whether  this  is  a  case  which  entitles  the  injured  party 
to  redress  from  any  body,  or  is  one  of  the  class,  mentioned  by 
Sir  William  Scott,  which,  happening  without  blame,  must  t>e 
borne  by  the  party  on  whom  it  has  fallen. 

This  is  not  the  case  of  two  vessels  running  foul  of  each  other, 
in  which  the  question  would  be,  whether  it  happened"  without 
blame  in  either,  and  if  so,  then,  as  I  have  said,  the  loss  must 
be  borne  by  the  party  on  whom  it  has  fallen;  or  if  both  ar«  to 
blame,  then  the  loss  is  to  be  apportioned  between  them;  or,  if 
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by  the  misconduct  of  the  suffering  party,  he  must  bear  it;  if  by 
the  fault  of  the  ship  doing  the  injury,  the  injured  party  muat 
have  full  compensation.  (The  Woodrop  Sims,  2  Dodson,  83.) 
The  counsel  for  the  libellants  have  argued,  and  I  think  right- 
ly, that  it  is  a  case  of  bailment,  or  hiring  for  a  reward,  and,  of 
course,  will  be  governed  by  the  law  of  such  a  case.  I  shall  so 
consider  it;  and  if,  on  the  established  principles  of  such  a  case, 
the  libellants  are  entitled  to  indemnity  for  the  loss  they  have 
sustained,  then  the  question  will  occur,  whether  the  owner  of 
the  ship  is  relieved  from  this  responsibility,  because,  at  the  time 
of  the  injury,  his  ship  was  under  the  management  and  controul 
of  a  regularly  licensed  pilot  of  this  port  Assuming  that  this 
is  a  case  of  bailment,  in  which  the  owner  of  the  ship  hired  the 
steamboat  for  a  stipulated  reward,  to  be  used  for  a  certain  pur- 
pose, what  is  the  obligation  of  the  hirer,  in  case  of  loss  or  injury 
to  the  thing  hired  happening,  while  employed  in  the  service  for 
which  it  was  hired  ?  The  opinion  of  Lord  Chief  Justice  Holt, 
in  the  case  of  Coggs  v.  Bernard,  (2  Lord  Raymond,  919,)  is  well 
known  to  the  profession,  as  containing  a  learned  and  generally 
exact  treatise  upon  the  whole  law  of  bailment  It  continues  to 
be  the  leading  case,  the  received  text  upon  this  important  sub- 
ject In  speaking  of  goods  hired  out,  the  Chief  Justice  says, 
<<  if  goods  are  let  out  for  a  reward,  the  hirer  is  bound  to  the 
utmost  diligence,  such  as  the  most  diligent  father  of  a  family 
uses."  In  the  treatise  of  Espinasse  on  the  law  of  Nisi  Prius, 
(2  Espinasse,  253,)  the  law  is  thus  given;  <<  the  hirer  is  to  take 
all  imaginable  care,  and  if,  notwithstanding,  the  thing  be  lost, 
he  is  not  liable."  In  the  beautiful,  lucid  and  satisfactory  essay 
on  bailments  by  Sir  William  Jones,  he  examines  both  of  these 
opinions  in  his  clear  and  discriminating  manner,  and  shows 
that  they  are  founded  on  an  error,  really  confounding  the  case 
of  a  hirer,  with  that  of  a  borrower,  contrary  to  the  obvious 
principles  of  justice,  and  destroying  the  distinction  between 
them  which  Holt  himself  desired  to  establish.  I  quote  from 
Sir  William  Jones,  at  page  120.  <<This  contract,"  he  says,  <<is 
advantageous  to  both  parties,  and  the  harmonious  consent  of 
74 
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nations  will  be  interrupted,  and  one  object  of  this  essay  defeat- 
ed, if  the  laws  of  England  shall  be  found,  on  a  fair  inquiry,  to 
demand  of  a  hirer  a  more  than  an  ordinary  degree  of  diligence. 
In  the  most  recent  publication  that  I  have  read,  on  any  legal 
subject,  it  is  expressly  said  <  that  a  hirer  is  to  take  all  imagina- 
ble care  of  the  goods  delivered  to  him;'  the  words  'all  imagina- 
ble,' if  the  principle  before  established  be  just,  are  too  strong 
in  practice  even  in  the  case  of  a  borrower;  but  if  we  take  them 
in  the  mildest  sense,  they  must  imply  an  extraordinary  degree 
of  care;  and  the  doctrine,  I  presume,  is  founded  on  that  of 
Lord  Holt,  in  the  case  of  Coggs  y.  Bernard,  where  that  great 
judge  lays  it  down,  <  that  if  goods  are  let  out  for  a  reward,  the 
hirer  is  bound  to  the  utmost  diligence,  such  as  the  moat  dili- 
gent father  of  a  family  uses.'  It  may  seem  bold  to  controrert 
so  respectable  an  opinion,  but,  without  insisting  on  the  palpa- 
ble injustice  of  making  a  borrower  and  a  hirer  answerable  for 
the  same  degree  of  neglect,  and  without  urging  that  the  point 
was  not  then  before  the  court,  I  will  engage  to  show,  by  tra- 
cing the  doctrine  up  to  its  real  source,  that  the  dictum  of  the 
Chief  Justice  was  entirely  grounded  on  a  grammatical  mistake  in 
the  translation  of  a  single  Latin  word."  After  going  through 
the  proof  of  his  criticism,  he  adds,  <<  there  is  no  authority, 
then,  against  the  rule  which  requires  of  a  hir^  the  same  degree 
of  diligence,  that  all  prudent  men,  that  is,  the  generality  of 
mankind,  use  in  keeping  their  own  goods."  In  page  167,  the 
rules  are  given,  which  are  the  result  of  the  preceding  princi- 
ples and  authorities  maintained  by  this  author.  He  says,  ^  when 
the  bailment  is  beneficial  to  both  parties,  the  bailee  must  an- 
swer for  ordinary  neglect;"  and  at  page  169,  "the  hirer  of  a 
thing  is  answerable  for  ordinary  neglect;"  and,  going  back  to 
page  166  for  the  definition  of  ordinary  neglect,  we  shall  have 
the  whole  law  of  the  subject  before  us;  <<  ordinary  n^ect  is 
the  omission  of  that  care  which  every  man  of  common  pru- 
dence, and  capable  of  governing  a  family,  takes  of  his  own  con- 
cerns." To  illustrate  the  meaning  of  this  definition,  we  may 
add  that  which  is  given  of  slight  neglect,  which  is  said   to  be 
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the  ^^omission  of  that  diligence  which  very  circumspect  and 
thoughtful  persons  use  in  securing  their  own  goods."  This  is 
not  required  of  a  hirer,  although  it  is  of  a  borrower,  and  if 
this  distinction  is  taken  away,  there  will  be  none  between  them. 
The  negligence  of  a  borrower  is  construed  rigorously,  and,  al- 
though slight,  makes  him  liable 

This  being  the  law  of  the  case  before  ns,  we  are  to  look  to 
its  facts,  as  they  are  given  to  us  by  the  evidence,  to  decide 
whether  the  conduct  of  the  pilot,  who  had  the  charge  of  the 
ship,  when  the  injury  complained  of  was  done,  was  such  as  to 
subject  him  to  the  charge  of  ordinary  neglect;  of  the  omission 
of  that  care  which  a  man  of  common  prudence  would  have 
taken  in  his  own  concerns.  In  doing  this,  we  must  distinguish 
between  the  facts  stated  by  the  witnesses,  and  their  opinions, 
more  especially  the  opinions  formed  or  declared  after  the  mis- 
fortune happened,  and  which  have,  naturally,  been  more  or 
less  influenced  by  that  event 

The  ship  had  come  up  from  about  four  miles  below  the  city, 
towed  by  the  steamboat,  with  a  flood  tide  which  left  her  about 
the  time  of  the  accident  As  she  came  near  to  Almond  street 
or  South  street,  being  within  a  few  feet  of  the  wharf,  not 
farther  than  fiveor  six  feet,  she  found  a  schooner,  with  no  sails 
set,  going  in,  towed  by  her  boat  On  the  outside,  some  ves- 
sels were  lying  at  anchor,  and  some  under  way,  and  the  pilot 
of  the  ship  was  called  upon  at  once  to  decide  whether  he 
would  continue  on  in  his  course  and  endeavour  to  pass  ahead 
of  the  schooner,  that  is,  between  her  and  the  wharf,  or  go 
astern  of  her.  He  elected  the  former;  and,  in  making  the 
attempt,  the  jib  boom  of  the  schoouer  came  in  contact  with 
the  steamboat,  and  inflicted  the  injury  for  which  conf^ensation 
is  now  claimed. 

Do  these  facts  make  out  a  case  of  such  negligence  as  will 
entitle  the  libellants  to  the  indemnity  they  seek  ?  I  should 
say,  they  do  not;  for,  supposing  the  pilot  acted  with  good 
faith,  and  with  his  best  judgment,  which  is  not  questioned, 
and  granting  that  he  misjudged,  and  miscalculated  his  chance 
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of  getting  clear  of  the  schooner,  yet  it  was  a  mistake  which, 
in  such  a  situation,  where  the  chances  were  so  nearly  balanced, 
as  we  shall  see,  the  most  prudent  man  might  have  made 
in  his  own  concerns.  It  discovers  no  such  want  of  diligence 
as  to  be  imputed  as  a  fiiult  in  any  man.  He  saw  danger 
and  difficulty  on  both  sides;  two  evils  to  be  avoided;  he 
honestly,  with  his  best  judgment  and  skill,  endeavoured  to 
avoid  both,  and  betrayed  neither  carelessness  nor  ignorance  in 
the  attempt,  although  it  was  not  successful.  It  is  not  uncom- 
mon for  the  best  and  wisest  designs  to  miscarry. 

We  have,  however,  evidence  in  the  case,  on  both  sides,  to  give 
a  more  distinct  character  to  this  ou tl ine.  This  evidence  consists, 
in  part  of  facts,  an  J  in  part  of  the  opinions  of  the  witnesses. 
For  the  libellants,  Frederick  Roth,  the  captain,  as  he  is  called, 
of  this  steam  ferry  boat,  has  testified,  that  when  they  were 
about  a  square  from  the  schooner,  he  told  the  pilot  he  had 
better  go  astern  of  her;  that  ^  she  would  be  foul  of  us;''  that 
the  pilot  halloed  to  the  man  at  the  helm  to  starboard,  think- 
ing he  could  go  ahead  of  her;  and  that  there  was  sufficient 
room  astern.  On  the  other  hand,  Edward  Maule,  who  was  a 
passenger  on  board  the  ship  coming  to  Philadelphia,  to  get  a 
'  pilot's  branch,  and  did  get  it,  testifies  that  he  was  standing, 
with  the  captain,  on  the  round  house  of  the  ship,  and  did  not 
hear  the  master  of  the  steamboat  give  any  advice  to  the  pilot; 
that  there  was  so  much  noise  he  could  not  hear  it  if  he  had; 
he  heard  him  say  something.  This  is  the  testimony  intended 
to  inculpate  the  pilot,  because  he  neglected  the  advice  that 
was  given  him.  It  is  probable  that  he  did  not  hear  it;  he 
made  no  answer  to  it  But  if  it  be  granted  that  he  did  hear 
it,  was  he'  bound  to  obey  it  against  his  own  opinion  ?  Might 
he  not,  nevertheless,  exercise  his  own  judgment  without  fkll- 
ing  under  the  censure  and  penalties  of  malicious  obstinacy,  or 
culpable  negligence,  or  want  of  skill.  The  pilot  thought, 
and  so  says  Roth,  that  he  could  go  ahead  of  the  schooner,  and 
if  he  did  think  so,  he  had  a  right  to  act  upon  that  opinion, 
upon  his  own  view  of  the  emergency,  unless  it  were  so  clearly 
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erroneous  and  absurd,  that  a  man  of  common  prudence  would 
not  have  so  thought  and  acted.  Roth  thought  that  he  had 
better  go  astern  of  the  schooner,  and  that  if  he  did  not,  she 
would  be  foul  of  them;  and  it  was  also  his  opinion  that  there 
was  sufficient  room  lor  them  astern.  In  these  opinions  he  was 
not  only  opposed  by  the  pilot,  as  manifested  by  his  conduct, 
for  I  have  not  taken  his  deposition  into  the  case,  but  also  by 
the  witness  Maule,  who,  as  far  as  we  know,  has  neither  an 
interest  nor  feeling  in  the  event  of  this  suit,  and  whose  profes- 
sion as  a  pilot,  and  position  at  the  time  of  the  accident,  give 
to  his  opinion  at  least  as  much  weight  as  is  due  to  that  of  the 
master  of  a  ferry  steamboat,  in  a  case  in  which  we  can  hardly 
suppose  he  does  not  feel  some  bias,  in  his  opinions  not  his 
facts,  for  his  owners  and  his  boat  Maule  says  that  the  pilot 
of  the  ship  halloed  to  the  captain  of  the  schooner  to  stop; 
this  was  not  indifference  or  inattention;  but  he  would  not,  or 
he  did  not  hear.  He  says  that  the  ship  took  the  straight 
course;  that  she  had,  or  was  obliged,  to  go  inside  of  the 
schooner,  and  he  thought  there  was  room  enough  to  do  so 
without  touching  her,  and  there  would  have  been  if  her  jib 
boom  had  beeh  rigged  in.  He  thought  that  they  could  not 
have  gone  astern  without  running  into  more  vessels  than  they 
did;  that  there  was  no  chance  of  going  astern  of  her.  He 
says,  that  it  was  the  schooner^s  fault  that  she  came  in  collision 
with  the  steamboat;  if  she  had  stopped  one  half  minute,  we 
should  have  gone  clear  of  her;  and,  I  may  say,  the  manner  of 
the  contact  and  injury  proves  this  to  be  true.  These  are  the 
opinions  of  Mr.  Maule,  and  I  cannot  say  that  they  are  not 
entitled  to  as  much  weight,  at  least,  as  those  of  Mr.  Roth.  I 
may  remark  that  if  Roth,  who  says  he  did  see  the  danger  of 
going  on,  had  stopped  his  engine,  he  would  have  saved  his 
boat;  but  he  chose  to  stand  stiffly  on  his  neutrality,  although 
he  could  have  incurred  no  responsibility  by  doing  what  he  saw 
or  thought  the  necessity  of  the  emergency  required.  We  see 
that  points  of  etiquette  are  not  confined  to  great  affairs,  but 
may  do  mischief  between  a  pilot  and  the  master  of  a  ferry  boat. 
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If  we  may  not  place  this  disaster  in  the  chapter  of  accidents 
inculpating  nobodj,  where  shall  we  put  the  blame?     On  the 
pilot,  the  schooner,  or  the  steamboat?    The  event  has  shown 
that  either  of  them  might  possibly  have  prevented  it    It  is 
enough  for  our  purpose  to  inquire  whether  it  is  imputable  to 
the  pilot,  and  was  occasioned  by  his  neglecting  to  do  what 
every  man  of  common  prudence,  capable  of  governing  a  Damily, 
would  have  done  in  the  same  circumstances.    The  libel  charges 
him  with  a  higher  fault  than  this,  with  a  <  malicious  obstinacy' 
in  not  heeding  the  advice  of  Mr.  Roth,  and  with  want  of  skill 
and  power  in  not  passing  astern  of  the  schooner.    But  we  have 
seen  that,  on  the  evidence,  it  is  doubtful  whether  the  advice  of 
Roth  would  not  have  been  followed  by  worse  consequences 
than  those  which  did  happen,  and,  in  such  a  case,  I  cannot 
agree  that  the  pilot  was  guilty  of  obstinacy,  or  even  erred  in 
judgment  in  not  submitting  to  it;  nor  do  I  see  with  what  jus- 
tice I  can  charge  him  with  want  of  skill  for  a  course  of  pro- 
ceeding approved,  nay  thought  indispensable,  by  a  disinterested 
and  competent  judge  of  the  case.     He  is  opposed  only  by  the 
master  of  the  steamboat,  confirmed,  as  far  as  he  is  so,  by  the 
accident  that  attended  the  course  that  was  taken.    The  serious 
charge  of  obstinacy,  ignorance  and  culpable  negligence  should 
not  be  heaped  on  a  man  whose  living  depends  on  his  fidelity, 
skill  and  care,  without  clear  and  satisfactory  evidence;  much 
less  should  it  be  inferred,  because  the  event  was  unfortunate, 
and  most  especially  in  a  case  in  which  the  expectation  and 
judgment  of  the  accused  party  came  within  half  a  minute  of 
being  verified,  and  when  it  would  have  been  verified  if  the 
captain  of  the  schooner  had  heard  and  attended  to  the  reasonable 
request  of  the  pilot,  a  compliance  with  which  he  had  a  right  to 
expect,  without  any  impeachment  of  his  prudence.     If  he  had 
adopted  the  advice  of  Mr.  Roth,  and  gone  astern  of  the  schooner, 
and,  in  doing  so,  had  got  foul  of  the  vessels  lying  there,  the 
charge  of  negligence  or  want  of  skill  would  have  been  sustained 
against  him,  by  the  opinion  and  evidence  of  Mr.  Maule,at  least 
as  forcibly  as  it  now  is  by  the  testimony  of  Mr.  Roth.     It- was 
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a  case  of  very  close  calculation,  in  which  an  error  might  have 
happened  to  any  man.  If  the  ship  and  steamboat  had  been  half 
a  minute  more  in  advance,  they  would  have  passed  the  schooner 
untouched;  if  half  a  minute  lat^r,  the  schoonw  would  have 
passed  them  without  injury.  We  should  have  a  rule  of  negli- 
gence much  more  strict  and  severe  than  Lord  Holt's,  if  we  were 
to  apply  it  to  such  a  case.  Even  a  borrower  would  hardly  be 
liable  in  such  a  case,  as  may  be  inferred  from  the  examples  put 
by  Sir  William  Jones,  in  which  the  articles  loaned  were  unde* 
niably  exposed  to  greater  danger  than  usage,  or  prudence,  or 
the  reasonable  expectation  of  the  lender  would  justify.  The 
owner  of  a  thing  let  out  to  hire  must  not  suppose  that  he  is  to 
be  indemnified  for  every  injury  it  may  sustain  in  the  service  it 
is  put  upon.  The  reward  paid  for  it  is  presumed  to  include, 
not  merely  a  compensation  for  the  use  of  it  to  the  hirer,  but  also 
for  the  ordinary  wear  of  it,  and  the  risk  attending  the  employ- 
ment, unless  it  be  produced  by  an  abuse  of  it,- or  by  such  negli- 
gence as  brings  responsibility  upon  the  hirer.  The  owner  of 
a  ship,  who  lets  her  to  hire,  knows  that  she  is  to  encounter  the 
perils  of  the  sea,  injuries  from  tempests,  and  various  accidents 
and  losses  that  belong  to  the  service  in  which  he  has  hired  her, 
and  that  must  be  borne  by  himself  So  the  man  who  hires  to 
another  a  carriage  or  horse,  knows  that  he  exposes  them  to  cer- 
tain dani^rs;  that  the  one  may  be  broken  and  the  other  become 
lame,  without  any  fault  or  abuse  on  the  part  of  the  hirer;  and 
the  owner  is  his  own  insurer  for  such  losses.  In  fixing  his  com- 
pensation he  is  pr^umed  to  take  them  into  consideration,  and 
probably  does  so.  A  hired  carriage  may  come  into  collision 
with  another  and  be  broken,  without  a  culpable  negligence  in 
the  driver;  a  horse  may  be  ridden  moderately  and  be  judiciously 
taken  care  of,  but  he  may  fall  lame  or  be  foundered. 

It  is  therefore  my  opinion,  that  the  libellants  are  not  entitled 
to  any  compensation  or  indemnity  from  the  respondent,  for  the 
injury  and  damage  done  to  their  steamboat,  complained  of  in 
their  libel. 

Decree.  That  the  libel  be  dismissed  with  costs. 
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John  Brohds,  James  Dove,  and  William  Moors 

V. 

Thomas  A.  Haven,  owner  of  the  Brio  Caroline. 

1.  SauiMii  have  a  triple  Mcorit/  tor  their  wigea,  the  Tawel,  the  owner,  and  tlie 

muter. 
9.  The  owner  of  a  f  omoI,  althoa^h  his  name  is  not  stated  in  the  •faifping' 

articles,  is  liable  lor  the  wages  of  a  seamen. 

3.  The  ssle  of  a  Tessel  bj  the  owner,  snbseqnent  to  the  making  of  the  shipping 
articles,  does  not  discharge  hb  liabilitj  for  the  wages  of  a  sesmsn,  eren 
thoogfa  the  Toyage  was  not  terminated,  or  the  wages  were  not  demanded, 
piwrioas  to  the  sale. 

4.  Where  a  vessel  which  srrives  at  a  fisreign  port,  discharges  her  caigo,  and 
remains  there  some  time  after  the  discharge,  b  lost  on  the  homeward  voyage, 
the  seamen  are  entitled  to  their  wages  np  to  the  time  of  the  discharge,  hat 
not  for  half  the  time  she  afterwards  remained  in  the  fiireign  port 

This  case  was  argued  by  Grinnell,  for  the  libellants,  and 
Haley,  for  the  respondent 

On  the  15th  January,  1836,  Judge  Hopkinson  delivered  the 
following  opinion: 

The  libel  sets  forth  that  the  libellants,  severally,  on  the  30th 
July,  1833,  at  the  port  of  Philadelphia,  at  the  request  of  Jacob 
A.  Warnack,  master  of  the  American  Brig  Caroline,  of  which 
Thomas  A.  Haven  was  then  the  owner,  shipped  as  marinera  to 
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perforin  a  voyage  from  the  port  of  Philadelphia  to  the  river  La 
Plata  and  other  places,  for  the  term  of  twelve  months,  unless 
sooner  discharged  in  a  port  of  the  United  States,  at  the  fol- 
lowing monthly  wages;  John  Bronde  fourteen  dollars,  James 
Dove,  and  William  Moore  thirteen  dollars  each.  The  libel- 
lants  further  allege,  that  tliey  proceeded  on  the  said  voyage 
from  Philadelphia  to  the  port  of  Monte  Video,  where  the  hrig 
arrived  on  the  21st  October,  1833;  and,  having  there  discharg- 
ed a  part  of  her  outward  cargo,  sailed  with  the  residue  from 
Monte  Video  for  Buenos  Ayres,  on  the  21st  December,  and 
arrived  there  on  the  24th  of  the  same  month.  The  brig,  on 
the  24th  May,  1834,  after  discharging  at  Buenos  Ayres  the 
said  residue  of  her  outward  cargo,  and  having  there  taken  in 
another  cargo,  sailed  for  Philadelphia.  On  the  2d  June,  1834, 
the  brig,  pursuing  her  said  voyage  home,  was  wrecked  in 
St  Sebastian's  bay  forty  miles  east  of  Rio  Janiero.  The 
libellants  continued  on  board  the  brig,  from  the  time  of  their 
shipment  until  the  said  2d  June,  faithfully  performing  their 
duty  as  mariners.  They  further  aver  that  by  their  labour  and 
exertions,  with  the  rest  of  the  crew,  a  great  part  of  the  cargo 
of  the  brig,  more  than  sufiScient  to  pay  the  wages  of  the  crew, 
and  a  great  part  of  her  tackle,  were  saved  and  brought  to 
shore.  They  allege  that,  allowing  them  for  their  services  on 
board  of  the  brig,  from  the  time  of  their  going  on  board  to  the 
time  of  the  wreck,  there  is  due  to  Bronde  a  balance  of 
ninety-six  dollars  and  eighty-two  cents,  to  Moore  ninety-three 
dollars  and  sixty-eight  cents,  to  Dove  one  hundred  and  nine 
dollars  and  twenty-three  cents.  The  libel  prays  for  a  decree 
for  these  sums  to  the  libellants  respectively,  or  a  salvage  equal 
in  amount  thereto. 

The  answer  of  Thomas  A.  Haven  denies  that  he  was  a 
party  to  any  contract  with  the  libellants,  for  wi^es  for  the 
voyage  in  the  libel  mentioned,  or  that  he  is  in  any  respect  an- 
swerable or  liable  for  any  part  of  the  said  claims  for  wages  or 
salvage,  as  owner  of  the  said  brig  Caroline.  That  he  is  wholly 
ignorant  of  these  pretended  claims,  and  therefore  denies  the 
75 
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same.     He  then  travenea  all  the  facta  alleged  in  the  libel,  and 
submits  himself  to  the  judgment  of  the  court 

On  these  plead  ings,  the  cause  came  on  to  a  hearing,  when 
the  counsel  for  the  libellants  abandoned  their  claim  for  salvage, 
it  appearing  that  all  the  articles  saved  from  the  wreck  had 
been  consumed  in  expenses.  The  case  then  rested  on  the 
claim  for  wages,  as  follows:  From  the  time  the  men  were 
shipped,  to  wit,  the  30th  July,  1833,  to  the  arrival  of  the  brig 
at  Buenos  Ay  res,  which  was  on  B4th  December,  1833,  and 
half  the  time  she  lay  there.  She  sailed  from  that  port  on  the 
84th  May,  1834.  Wages  were  therefore  demanded  from  30th 
July,  1833,  to  80th  March,  1834. 

These  dates  and  facts  being  agreed  to,  the  respondent  pots 
himself  upon  two  grounds  of  defence.  I.  That  the  brig,  at 
the  time  she  sailed  from  Philadelphia  was  owned  by  him,  but 
that  a  short  time  after  she  sailed,  she  was  transferred  by  him 
to  John  A.  Haven,  of  New  York,  whereby  the  respondent 
was  discharged  from  all  liability  for  the  wages  of  the  crew, 
who  are  bound  to  look  for  them  to  John  A.  Haven,  the 
owner  of  the  vessel,  to  whom  the  whole  frei^t  and  earn** 
ings  were  transferred  with  her;  and  that  the  law  turns  the 
seamen  for  their  wages  to  the  owner  of  the  vessel  when  the 
demand  is  made,  and  not  to  those  who  at  any  previous  time 
might  have  been  her  owners.  2.  That  if  the  respondent  is 
liable,  the  wages  ought  to  be  calculated,  not  for  half  the  time 
the  brig  lay  at  Buenos  Ayres,  but  only  up  to  the  time  when 
she  discharged  her  cargo  there  and  commenced  taking  in  her 
homeward  cargo;  that  it  appears  by  the  evidence  that  the  out* 
ward  cargo  was  finally  discharged  on  the  4th  January,  1834, 
and  that,  on  the  next  day,  they  commenced  taking  in  th^  return 
eargo. 

1.  On  the  first  point,  the  bill  of  sale  of  the  brig  to  John  A. 
Haven  is  dated  on  the  14th  March,  1834;  nearly  eight  months 
after  her  departore  from  Philadelphia,  and  two  months  after 
the  discharge  of  the  outward  cargo.  If,  therefore,  the  reqK>nd« 
ent  is  right  in  fixing  that  period  for  the  termination  of  the 
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eontract  for  wages,  they  were  acluaUy  earned  and  the  aervieea 
for  them  rendered,  while  he  was  the  owner  of  the  yeaaeL 
Najy  the  claim  ioaiated  upon  by  the  libellants  alao  cornea  within 
the  time,  ivhen  the  respondent  continued  to  be  owner  of  the 
brig.  The  respondent,  however,  contenda,  that  when  he 
transferred  the  brig,  he  also  transferred  and  parted  with  all 
her  freight  and  earnings,  and  thereby  discharged  himself  from 
his  contract  with  the  mariners,  and  all  the  obligations  depend- 
ent  upon  it«  which  fall  upon  the  new  owner,  to  whom  the 
inariners  must  look  for  whatever  they  are  entitled  to.  He 
says,  that  as  no  owner  is  named  in  the  shipping  articles,  the 
seamen  did  not  give  credit  to  him  or  any  particular  individualj 
but  that  they  relied  iqion  the  master  and  ship  for  their  wi^es, 
and  that  the  law  further  makes  the  owner,  whosoever  be  may 
be,  when  the  demand  is  made,  but  not  the  antecedent  owner, 
responsible  for  their  claims. 

With  whatever  earnestness  and  ingenuity  this  doctrine  has 
been  supported  by  the  learned  counsel  for  the  respondent,  it  is 
certainly  novel  and  repugnant  to  the  first  principles  of  fair  and 
equal  dealing.  If  there  be  any  thing  settled  in  the  law  it  is 
that  seamen  have  a  triple  security  for  the  payment  of  their 
wages,  the  ship,  the  owner,  and  the  master.  This  is  the 
security  the  law  gives  them,  on  a  sound  and  just  policy,  and  are 
we  authorised  to  say,  that  because  the  name  of  the  owner  may 
not  be  set  out  as  a  party  to  the  contract,  therefore  the  mariner 
has  consented  to  give  up  his  liability  and  abandon  the  rights 
conferred  on  him  by  the  law?  Can  we  presume  that  he  did 
not  know  who  was  the  owner,  and  gave  no  credit  to  him  ?  I 
think  not  The  owner  is  bound,  not  by  any  direct  or  express 
covenant  or  promise  in  the  written  contract,  but  by  the  decree 
of  the  law,  named  or  not  named,  declared  or  concealed.  The 
master  makes  the  contract,  as  well  for  his  owner  as  himself  ani) 
the  ship,  and  all  are  bound  by  it  It  is  not  part  of  the  written 
contract  that  the  ship  is  answerable  for  the  wages,  but  can  it 
be  thereupon  argued  that  the  ship  was  not  looked  to  for  theia 
payment    It  is  the  security  of  the  law  which  accompanies  the 
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eoBtract,  and  no  premimplion  can  be  raised  against  it  beeanse 
it  is  not  expressly  declared.  Indeed  the  shipping  articles  con* 
tain  little  more  than  a  detail  of  the  duties  of  the  mariner;  for 
his  rights  he  is  left  to  the  protection  of  the  law.  It  has  been 
truly  replie<l  by  the  libellants  counsel  that  the  owner  of  the 
vessel,  although  not  named,  does  appear  on  the  face  of  the 
contract  as  a  party  to  it^  for  the  forfeitures  and  damages,  which 
are  visited  upon  a  seaman,  who  absents  himself  from  his  duty 
for  more  than  forty-eight  hours,  are  all  ^  to  the  use  of  the 
owner  or  owners  of  the  said  ship  or  vessel/'  The  general 
legal  liability,  to  which  I  have  alluded,  is  a  sufficient  answer 
to  this  part  of  the  respondent's  argument 

The  question  still  remains,  whether  the  sale  and  transfer  of 
the  brig  and  her  freight  discharge  the  owner  from  his  respon* 
sibiiity  to  the  mariner,  and  pass  him  over  to  the  new  owner, 
or  to  whomsoever  may  happen  to  be  the  owner  when  the  wages 
are  demanded.     We  have  here  a  clear,  unquestioned  contract 
made  by  the  master  of  the  vessel,  the  agent  of  her  owner,  bind* 
ing  personally  upon  both;  the  owner  being  the  principal  party 
in  interest,  and  responsible  to  the  seaman  for  all  his  rights  under 
and  by  the  contract     Can  a  party  to  this  contract  withdraw 
himself  from  it  at  his  pleasure,  and  put  a  substitute  in  his  place 
to  fulfil  his  engagements?   Can  he  change,  and  perhaps  destroy 
tiie  security  on  which  the  other  party  relied,  turn  him  over  to 
a  stranger  without  his  consent,  and  leave  him  to  learn  it  for 
the  first  time,  after  his  services  have  been  rendered,  and  his 
engagements  performed  on  the  faith  of  the  contract  as  he  made 
it?     He  proceeded  on  the  voyage  on  the  confidence  he  gave  to 
the  contract,  and  to  the  parties  who  were  responsible  to  him  for 
it     After  months  or  yeare  of  hard  and  faithful  service,  the  ves^ 
sel  is  wrecked,  so  that  he  has  no  fond  there  for  the  payment  of 
his  wages :  the  master,  who,  in  truth,  is  seldom  much  consi- 
dered  as  a  security,  is  ruined  by  the  disaster;  and  when  the 
seaman  comes  home  to  the  place  where  his  contract  was  made, 
to  the  owner  of  the  vessel  who  was  his  owner  and  his  party, 
he  is  told  by  him  that  he  has  sold  the  vessel  to  a  beggar  or  a 
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merehant  in  Russia;  that  all  his  engagements  and  responsibili* 
ties  went  with  the  ship  and  her  fieight ;  and  that  the  mariner 
must  follow  them  for  his  wages.  There  is  something  to  my 
notions  of  justice  so  shocking  in  such  a  reply  to  such  a  demand, 
that,  unless  I  am  bound  by  some  authority  I  may  not  resist,  I 
can  never  yield  to  it. 

It  is  necessary  to  esamine  the  authorities  cited  to  maintain 
this  ground  of  the  defence. 

The  case  of  Hussey  y.  Allen  (6  Mass.  Rep.  163)  was  an  ac- 
tion for  supplies  furnished  by  the  plaintiff  for  a  sloop,  alleged 
to  be  the  property  of  the  defendant  The  iacts  were,  that  the 
sloop  sailed  from  Edgarton  to  the  Falkland  Islands  on  a  whaling 
voyage,  on  or  about  the  13th  June,  1805,  being  then  owned  by 
the  defendant  In  the  month  of  September  following,  the  de* 
fendant  sold  half  of  the  sloop  to  certain  persons,  and  in  Deoen>* 
her  sold  the  remaining  halfl  In  December  1807,  and  FetHruary 
V808,  the  plaintiff,  at  the  request  of  the  master,  furnished  the 
sloop,  then  in  South  America,  with  necessaries  to  fit  her  for 
sea,  to  enable  her  to  return  home.  Neither  the  plaintiff  nor 
the  master  knew  of  the  sale  of  the  vessel,  at  the  time  the  sup* 
plies  were  furnished.  She  arrived  in  Boston  in  April,  1808. 
In  this  case  the  court  held  that  the  first  owners  of  the  sloop 
were  not  liable  for  these  supplies,  and  the  reason  of  the  decision 
distinguishes  it  at  once  from  our  case.  The  contract  was  made 
and  the  supplies  furnishetl  after  the  sale,  and  when  the  defend** 
ant  had  no  interest  in  the  vessel;  she  was  altogether  the  pro* 
perty  of  another.  The  master  who  made  the'contraet  was  no 
longer  the  agent  of  the  original  owners,  or  authorised  to  bind 
them;  the  supplies  were  not  for  their  use  or  benefit;  they  were 
neither  expressly  or  by  any  legal  or  equitable  implication,  par- 
ties to  the  contract  The  diflference  between  such  a  case  and 
this  is  most  obvious.  Here,  when  the  contract  was  made,  the 
respondent  was  a  party  to  it,  was  known  as  such;  was  bound 
by  it,  and  is  now  endeavouring,  not  to  disclaim  engagements 
never  made  by  him  or  by  his  authority,  but  to  discharge  him- 
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idf^  by  his  own  aet,  unknown  and  not  assented  to  by  the  ether 
party,  from  those  which  were  by  him  and  his  authority. 

In  the  oaae  of  Aspinwall  v.  Bartletty  (SMass.  Rep.  483,)  the 
opinion  of  the  court  is  very  briefly  given,  and  not  with  any 
satisfactory  certainty  or  ezplanatton ;  but,  by  adverting  to  its 
eircumstanoes,  we  shall  see  how  widely  it  di&rs  from  that  be- 
fore us.  It  was  an  action  of  assumpsit  for  wages.  The  plain- 
tiff shipped  as  a  mariner  on  a  voyage  from  London  to  some  port 
in  Spain.  The  ship  had  previously  sailed  from  PljFmoutii  in 
Massachusetts,  being  then  owned  by  the  defendant  and  com* 
manded  by  one  Bardett  She  arrived  at  London  and  was  vir- 
tually sold  to  a  London  house,  who  were  to  victual  and  man 
her.  After  this  disposal  of  the  vessel,  the  master,  who  sailed 
in  her  from  Plymouth,  had  no  charge  or  concern  with  her,  and 
aaoth^r  person  was  q^inted  her  master  by  the  new  owners. 
Neither  the  former  master  nor  owners  had  any  interest  in  her 
voyage  from  London.  The  master  testified  th«t  he  never  ship- 
ped the  pkintiff  or  any  of  the  crew  for  that  voyage;  nor  had 
he  ever  seen  the  plaintifl^  until  the  return  of  the  ship  from  South 
America  lo  Plymouth.  We  see,  then,  that  the  vessel  was  sold 
•nd  delivered  to  the  new  owners,  and  a  new  master  qqK>inted 
by  them,  with  whom,  as  their  agent,  the  contract  with  liie  plain- 
tiff was  made.  He  had  no  contract  of  any  kind,  express  or 
implied,  diseedy  or  indirectly,  with  the  original  owners,  and  it 
is  difficult  to  conceive  any  principle  of  law  or  equity  in  support 
of  such  a  claim. 

The  case  of  Lamb  v.  Durant  (U  Massi  Rep.  54}  contains  a 
declaration,  which  oould  not  be  denied,  that  where  a  ship  at  sea 
is  transferred,  the  purchaser  takes  her  subject  to  all  incum- 
brances upon  her  before  notice  of  the  transfer.  So  fer  as  this 
has  an  application  to  our  case,  it  is  in  affirmance  of  the  iMrinciple 
that  an  unknown  transfer  does  not  impair  ri^^ts  previously 
dzisting. 

The  case  of  Brooks  v.  Dorr,  (9  Mass.  Rep^  39,)  in  its  prineiide, 
hais  a  bearing  upon  that  we  are  considering.    The  ship  was 
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captured  on  her  voyage  to  Europe,  detained  eight  months  and 
released,  proceeded  on  her  vojage,  and  deliYered  her  cargo. 
When  the  owners  received  notice  of  the  capture,  they  abandoned 
to  the  insurers,  and,  of  course,  executed  an  asBigmneBt  of  the 
yessri  to  them.  A  mariner,  taken  on  board  the  capturing  pri* 
▼ateer,  was  carried  into  France  and  imprisoned,  but  afterwards 
was  discharged  and  returned  home.  It  was  adjudged  that  he 
was  entitled  to  his  wages  until  his  return  home,  from  the  ori-> 
ginal  owners,  and  not  from  the  insurers.  It  was  contended, 
with  more  plausibility  than  is  found  in  our  case,  thit  by  tiie 
capture  the  contract  between  the  owners  and  the  seamen  was 
dissolved,  or  at  least  determined  from  that  time;  hut  that  if  the 
plaintiff  was  etttitied  to  wages  he  must  claim  them  of  the  under- 
writers, who  became  to  all  intents  the  owners  of  the  ship  after 
the  abandojiment,  in  whose  employment  the  plaintiff  was,  the 
defendants  having  no  interest  in  her.  Chief  Justice  Parker,  in 
giving  his  opinion  on  this  case,  says ;  **  The  principle  now  con- 
tended for  would  produce  infinite  confusion  and  vexation  to 
mariners,  to  whom  every  facility  should  be  given  by  the  law 
for  the  recovery  of  their  wages.  Instead  of  looking  to  the 
owner,  with  whom  they  contracted,  and  whose  responsibility 
they  knew,  they  are  to  be  turned  over  to  twenty  or  more  un- 
derwritmv,  whose  names  they  never  heard,  and  of  whose  into* 
rest  in  the  diip  they  are  wholly  ignorant  Such  a  principle 
cannot  be  maintained  in  this  country,  and  probably  never  ham 
been  in  any  other."  Judge  Thatcher  supp<n*ts  the  same  doc- 
trine, and  on  the  same  principle.  <<  Owners,"  he  says,  ^and 
their  circumstances  are  known  to  mariners,  but  they  have  na 
means  of  knowing  underwriters."  Judge  Sedgwick  says,. 
<<Tfae  plaintiff  ought  not  to  be  shifted  off  from  the  defendant^ 
wilii  whom  he  made  his  contract,  to  the  underwriters,  to  whoni 
he  is  a  stranger ;"  and  Chief  Jostioe  Dana  concurred. 

On  authority,  tiien,  as  well  as  on  what  seems  to  me  to  be  the 
clear  justice  of  the  case,  I  am  of  opinion  that  the  sale  of  the 
brig  Caroline  by  the  present  defendant  did  not  discharge  hin» 
from  his  contract  and  the  liabilities  arising  out  of  it,  with  the 
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libellants  for  their  wa^,  even  independeDt  of  Ihe  consideratioD 
that  the  wages  were  aetually  earned  by  services  aatecedent  to 
the  tranrfer  of  the  Teasel. 

3.  The  questioD  remains,  what  amount  of  wages  are  the 
libelknts  entitled  to  recover  ?  This  has  more  difficulty  in  it; 
because,  if  judicial  decisions  have  settled  it  in  their  favour,  nei- 
ther the  authority  n<Nr  the  reason  of  these  decisions  is,  to  my 
understanding,  clear  and  satisfactory.  Are  the  libellanta  enti- 
tled to  recover  their  full  wages  to  the  arrival  of  the  brig  at 
Buenos  Ayres,  agreed  to  be  the  last  port  of  delivery,  the  place 
of  the  discharge  of  the  outward  cai^,  and  in  addition  thereto, 
for  half  the  time  she  lay  in  that  port  ? 

I  will  first  take  the  English  books  on  this  question.    Abbott, 
in  his  Treatise  on  Shipping,  (p.  447,)  f^ves  the  law  thus:  <<The 
payment  of  wages  is  generally  dependent  upon  the  payment  of 
fireight;  if  the  ship  has  earned  her  frei^^t,  the  seamen  who  have 
served  on  board  the  ship  have,  in  like  manner,  earned  their 
wages.     And,  as  in  general,  if  a  ship,  destined  on  a  voyage  out 
and  home,  has  delivered  her  outward  bound  cargo,  but  perishes 
on  the  homeward  voyage,  the  freight  for  the  outward  voyage  is 
due,  so  in  the  same  case  the  seamen  are  entitled  to  receive  their 
wages  for  the  time  employed  in  the  outward  voyage  and  the 
unloading  the  cargo,  unless,  by  the  terms  of  the  contract,  the 
outward  and  homeward  voyages  are  consolidated  into  one:  and 
if  a  ship  sails  to  several  places,  wages  are  payable  to  the  time 
of  the  delivery  of  the  last  cargo/'     If  this  is  the  law,  it  cer- 
tainly embraces  the  case  before  us,  and  confines  the  rights  of 
the  libellants  to  the  time  when  the  outward  cargo  was  unloaded, 
even  if  we  had  not  the  additional  circoouitance  that  they  com- 
menced taking  in  the  home  cargo  the  day  after  the  brig  was 
unloaded;  that  is  said  to  be  a  clearer  case  than  if  she  had 
remained  idle,  waiting  for  a  return  cargo,  in  which  case  there 
might  be  some  show  of  reason  for  dividing  the  time  between 
the  two  voyages.    Abbott. does  not  hint  at  any  such  decision 
on  the  question  of  wages :  his  postulate  is  intelligible  and  just, 
to  wit,  that  the  seaman  has  his  wages  for  the  outward  voyage 
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and  the  reason  is  that,  for  that  voyage,  the  owner  has  earned  his 
freight  bj  the  services  of  the  seaman;  but  the  principle  and  the 
reason  end  with  that  voyage,  and  it  should  seem  that  when  w« 
ascertain  when  that  voyage  did  end;  when  the  freight  for  that 
voyage  was  fully  earned;]  then  we  ascertain  the  time  to  which 
the  seaman  is  entitled  to  his  wages.  But  when  has  it  been  pre- 
tended that  the  outward  voyage  does  not  end,  and  its  freight 
become  due,  on  the  delivery  of  the  cargo?  How  are  we  author- 
ised to  continue  this  right  of  the  seaman  beyond  the  reason  on 
which  it  is  founded,  and  contrary  to  the  truth  and  reason  of  the 
ca«e ;  for  the  detention  of  the  vessel,  after  the  discharge  of  the 
cargo,  has  very  seldom  any  reference  to  that  cargo  of  her  out- 
ward voyage,  but  relates  to  the  procurement  and  loading  of  the 
return  cargo  for  the  homeward  voyage? 

For  the  law  as  he  gives  it,  Abbott  cites  an  anonymous  case  (1 
Lord  Raymond,  639,)  which  shows  he  did  not  understand  this 
case  as  it  has  been  taken  in  some  of  our  courts.  It  wais  upon  a 
motion  for  a  new  trial,  in  an  action  for  seamen's  wages,  when 
Chief  Justice  Holt  said,  '<  that  if  a  ship  be  lost  before  the  first 
port  of  delivery,  then  the  seamen  lose  all  their  wages;  but  if 
after  she  has  been  at  the  first  port  of  delivery,  then  they  lose 
only  those  from  the  last  port  of  delivery."  This  note  of  the 
case  was  given  to  the  reporter  by  Jacob;  and  what  was  meant 
by  the  words  <*  from  the  last  port  of  delivery,"  is  not  very  in- 
telligible. We  certainly  get  no  information  of  what  is  to  be 
done  with  the  intermediate  time  between  the  arrival  at  and  the 
sailing  of  the  vessel  from  that  port 

In  another  case,  (1  Lord  Raymond,  739,)  it  was  ruled 
by  Holt,  that  <<  if  a  ship  be  bound  for  the  East  Indies,  and 
from  thence  to  return  to  England,  and  on  her  return  she  is 
taken  by  enemies,  the  mariners  shall  have  their  wages  for  the 
voyage  to  the  East  Indies,  and  for  half  the  time  that  she  stayed 
there  to  unlade  and  no  more."  We  have  here  an  example 
how  loosely  some  of  these  notes  of  what  falls  from  the  court 
are  made.  In  the  former  case.  Holt  is  made  to  say,  that  the 
seaman  shall  lose  his  wages,  only  from  the  last  port  of  delive- 
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ry;  which  on  a  strict  construction  would  imply,  that  he  should 
have  his  wages  up  to  the  time  of  the  sailing  of  the  vessel,  in- 
asmuch as  the  wages  from  and  not  at  that  port,  are  all  that  he 
loses;  a  larger  grant  to  him  than  has  ever  been  accorded  by 
our  courts  in  their  utmost  liberality  to  mariners;  but  in  the 
subsequent  case,  a  few  years  after,  the  same  Chief  Justice  says, 
that  where  a  vessel  is  lost  on  her  homeward  voyage,  the  sea- 
man shall  have  his  wages  for  half  the  time  the  ship  stayed  at 
the  outward  port  to  unlade;  thus  giving  a  rule  as  much  narrow- 
er  than  that  adopted  by  our  courts,  as  his  former  one  was 
broader.  The  wages  are  not  to  be  paid  for  half  the  time  the 
vessel  is  detained,  although  a  forced  construction  might  give  it 
that  meaning,  but  only  for  half  the  time  she  is  detained  to  un- 
lade, that  is,  for  half  the  time  *  employed  in  unloading,  or  for 
that  purpose.  A  note  by  the  repcrter  shows  that  he  under- 
stood LfOrd  Holt  to  give  the  rule  in  this  restricted  sense.  It  is 
as  follows:  <^  It  should  seem  reasonable  that  the  mariners  should 
have  their  wages  for  the  whole  time  during  which  they  were 
unlading,  because  their  wages  during  that  time  are  payable  in 
respect  of  the  outfit  and  carriage  which  is  saved."  Here  we 
have  Abbott's  rule  and  his  reason  for  it  The  reporter  thinks 
that  Lord  Holt  did  not  go  (ar  enough  in  giving  the  wages  only, 
for  half  the  time  spent  in  unlading  the  outward  cargo;  but 
that  they  should  be  paid  for  the  whole  time  they  are  thus  em- 
ployed. 

In  an  anonymous  case,  (12  Modern,  408,)  very  briefly  re- 
ported, Lord  Holt  is  represented  as  giving  another  rule  differ- 
ent from  both  the  others.  <<  If  a  ship  go  freight  of  an  outward 
voyage,  the  seamen  shall  have  their  whole  wages  out,  but  if  on 
their  return  to  England  the  ship  be  taken,  or  other  mischief 
happen,  whereby  the  voyage  homeward  is  lost,  they  shall  have 
but  half  the  wages  for  the  time  they  were  in  harbour  abroad." 
But  in  the  same  book,  (12  Modern,  442,)  it  is  said,  by  the 
court:  ^<Iu  respect  to  seamens'  wages,  the  usage  is,  if  the  ship 
be  lost  before  her  arrival  at  the  port  of  delivery,  they  lose  their 
wages  out     If  she  arrive  safe  in  that  port,  and  is  lost  on  her 
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homeward  voyage  they  have  their  wages  out,  but  lose  their 
homeward  wagea."  Here  the  court  assert  the  doctrine  gireo 
by  Abbott,  provided  the  wages  out  shall  be  understood  to  em- 
braee  the  time  occupied  in  unlading,  which  may  be  done  with- 
out a  forced  construction. 

On  this  review  of  the  English  cases,  we  find  nothing  to 
maintain  the  doctrine  of  our  courts,  dividing  the  time  of  de- 
tmtioD  between  the  outward  and  the  homeward  voyages,  but 
the  doctrine  of  Lord  Holt,  (12  Modern,  408,}  which  is  entirely 
inconaistent  with  the  opinion  of  the  suine  great  judge  in  other 
cases,  and  supported  by  no  known  principle  or  satisfactory  rea- 
son; on  the  contrary,  the  whole  legal  reasoning  on  the  subject, 
the  policy  and  principle  on  which  wages  are  paid,  are  adverse 
to  this  doctrine,  making  the  wages  payable  only  for  the  out- 
ward voyage,  and  terminating  that  voyage  with  the  delivery  of 
the  outward  cargo.  And  so  Abbott  understands  the  law  to  be 
with  •  full  knowledge  of  all  the  English  decisions.  It  should 
be  remarked,  too,  that  the  anonymous  case  (IS  Modem,  408,) 
does  not  give  the  rule  taken  by  judge  Peters,  who  divides  the 
time,  giving  full  wages  for  half  of  it;  whereas  in  that  case  half 
the  wages  for  the  whole  time  the  vessel  was  in  port  are  given. 
It  ia  true,  the  result  is  the  same  to  the  seamen,  but  the  princi- 
pie,  if  it  have  any,  is  different 

I  shall  briefly  turn  to  the  American  cases,  and  if  they  are 
sustained  by  good  reasons  and  sound  principles,  it  will  be  no 
objection  to  them  with  me  that  they  are  deficient  in  foi'cign 
precedenls. 

In  the  case  of  The  Cynthia  (1  Peters  Ad.  Dec  S04,}  Judge 
Peters  says,  "There  can  be  no  doubt  of  the  principle  that 
m^es  are  due  to  seamen  in  cases  of  capture  or  wreck,  to  the 
last  port  of  delivery,  end  for  half  the  time  the  vessel  stay- 
ed there.  This  is  settled  law  in  this  court"  No  case  ia 
cited,  no  reason  given,  no  principle  invoked  to  maintain  or 
explain  this  opinion.  It  is  the  first  reported  decision  of  this 
court  on  this  point,  unless  we  may  regard  as  such  an  incidental 
dictum  of  the  same  judge  in  the  caw  of  Bordman  v.  The 
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laizabethy  (1  Peters  Ad.  Dec  130,)  where  he  says,  «the 
seamen  must  receive  wages  to  the  last  port  of  delivery,  and 
for  half  the  time  the  vessel  stayed  there.'' "  In  the  case  of 
Johnson  v.  The  Lady  WaUerstoff,  (1  Peters  Ad.  Dec.  215^) 
and  also  in  that  of  Cranmer  v.  Gernon,  {2  Peters  Ad.  Dec 
391,)  the  same  decree  is  pronounced,  and  still  without  any 
authority  cited,  or  reason  given  for  it 

Judge  Washington  meets  this  question  in  the  case  of 
Thompson  v.  Faussatt,  (Peters  C.  C.  Rep.  1S2,)  and  admitting 
the  difficulty  of  the  case  before  him,  says,  ^  that  whenever  the 
vessel  is  lost  on  her  return  voyage,  her  arrival  at  the  last  port 
ef  delivery  of  the  outward  cargo,  or  at  the  last  port  of  desti- 
nation, if  there  be  no  cargo,  fixes  the  time  to  which  full  wages 
are  allowed;"  thus  far  this  most  excellent  and  learned  judge 
proceeds  on  known  principles  and  unquestionable  authority; 
but  he  goes  on  to  say,  '^  that  one  half  the  time  of  her  stay 
there  should  be  added  to  the  outward  voyage  and  the  other 
half  to  the  homeward  voyage,  and  be  considered  ta  parts 
thereof  But  why  should  this  be  done  ?  The  judge  gives  us 
DO  reason,  no  authority.  He  had  before  fixed  the  boundary  of 
the  allowance  of  wages  when  a  vessel  is  lost  on  her  homeward 
voyage;  and  why  he  afterwards  passes  that  boundary,  enlarg- 
ing it  indefinitely,  is  not  explained.  Indeed  the  boundary 
assumed  by  him  is  even  more  coafined  than  the  English  rule, 
for  it  stops  at  the  arrival  of  the  vessel  at  the  port  of  delivery, 
and  does  not  take  in  the  time  occupied  in  discharging  and  de- 
livering the  cargo. 

In  the  case  of  Jones  v.  Smith,  (4  Hall's  Law  Joum. 
276,)  the  court  of  Maryland  seems  to  have  taken  ano- 
ther rule,  different  from  any  we  have  before  found  abroad 
or  at  home.  That  court  did  not  divide  the  time  between  the 
arrival  of  the  ship  at  the  port  of  delivery  and  her  sailing  from 
thence;  that  is  the  time  she  stayed  there,  but  took  the  time 
when  she  was  unladen  as  the  first  point,  and  the  day  of  her 
sailing  for  the  second,  dividing  the  time  between  them  and 
giving  wages  accordingly;  making  a  diBference  in  favour  of 
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the  aeamen,  as  they  received  full  wages  to  the  intermediate 
day  between  the  unlading  and  departure  of  the  ship,  instead  of 
between  her  arrival  and  departure.  Such  a  variety  of  incon- 
gruous rules  ought  to  drive  us  back  to  the  principle  on  which 
wages  are  given  in  such  cases,  and  then  we  shall  be  on  sore 
ground  always  consistent  and  safe. 

In  the  case  of  Galloway  v.  Morris,  (3  Yeates,  445,)  Chief 
Justice  Shippen,  speaking  for  the  court,  says,  ^  where  a  vessel 
has  been  captured  the  wages  of  the  seamen  are  lost  from 
the  last  port  of  delivery,  and  so  has  the  law  been  held  ever 
since  the  case  in  1  Lord  Raymond,  739.''  We  must  remark  in 
the  first  place,  that  the  chief  justice  makes  no  suggestion  of  divid- 
ing the  time  of  detention  between  the  outward  and  homeward 
voyages,  which  has  been  held,  at  least  in  our  courts,  since  the 
case  cited  by  him  from  Lord  Raymond,  and  antecedent  to  the 
delivery  of  his  judgment  Secondly,  that  the  case  in  Lord 
Raymond  does  not  state  the  law  to  be  that  the  wages  are  lost 
from  the  last  port  of  delivery,  but  <<  for  half  the  time  that  they 
stayed  there  to  unlade."  In  the  third  place,  that  the  expres- 
sions of  the  chief  justice  are  those  used  by  the  court  in  the 
case  in  Lord  Raymond,  upon  the  uncertainty  of  which  I  have 
already  remarked. 

The  doctrine  of  allowing  wages  for  half  the  time  the  ship 
remained  in  the  outward  port,  as  far  as  I  have  been  able  to 
tirace  it,  was  first  established  in  this  court,  unless  we  should 
except  the  doctrine  in  the  anonymous  case  in  Modern  Reports, 
by  Judge  Peters,  as  early  at  least  as  17f)8,  and  afterwards 
found  its  way  into  the  courts  of  Massachusetts.  In  the  case 
of  Hooper  v.  Perley,  (11  Mass.  Rep.  545,)  in  1814,  Chief 
Justice  Parker  says,  <<  The  general  rule,  as  to  wages  of  sea- 
men, which  has  been  for  many  years  recognised  and  uniformly 
adopted  in  our  courts,  is,  that  if  a  ship  has  earned  one  or  more 
freights,  and  is  afterwards  lost  before  completing  the  voyage 
for  which  the  seaman  was  hired,  he  is  entitled  to  bis  wages  up 
to  the  last  port  of  delivery  and  for  half  the  time  that  the  ship 
lies  in  that  port"    It  appears  to  me  that  there  is  a  want  of 
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connection  between  the  premises  and  the  last  branch  of  the 
conclusion  of  this  judgment     The  earning  of  the  freight  is 
the  given  ground  of  the  seaman's  right  to  wages:  and  yet  the 
wages  are  earned  indefinitely  beyond  this  point,  through  a 
period  when  no  freight  is  earned.     The  earning  of  freight  is 
determined  by  the  delivery  of  the  cargo,  but  the  vessel  may, 
and  often  does,  stay  at  the  port  for  many  months  after  that  de^ 
livery,  for  objects  having  no  possible  connection  with  the  out- 
ward voyage  or  the  freight  earned  by  it     In  the  mar^n  of 
the  book,  and  opposite  to  this  opinion  of  the  chief  justice,  we 
find  a  reference  to  Abbott;  to  Peters  Ad.  Dec.  192,  and  to 
Comyn  on  contracts,  (p.  372,)  as  the  authorities,  we  may  pre- 
sume, which  sustain  the  judgment  of  the  court     I  think  we 
have  seen  that  Abbott  is  very  far  from  supporting  any  such 
doctrine;  the  case  of  The  Cynthia  certainly  does;  but  without 
assigning  any  reason  or  authority  for  it;  and  Comyn  literally 
quotes  Abbott  as  I  have  done,  and  also  recites  the  cases  in 
Lord  Raymond,  639.  739.     In  not  one  of  these  cases,  as  we 
have  seen,  is  the  doctrine  of  Chief  Justice  Parker  advanced. 
In  all  these  books  <<  the  time  employed  in  the  outward  voyage 
and  the  unloading  the  cargo;"  and  the  <<time  of  the  delivery 
of  the  last  cargo,"  are  made  the  most  favourable  termini  of 
the  seaman's  right  to  wages ;  and,  with  the  exception  of  the 
suggestion  in  12  Modern  Reports,  no  intimation  is  given  in 
any  English  case  I  have  seen,  certainly  in  none  of  those  re- 
ferred to  in  the  case  of  Hooper  v.  Perley,  of  extending  the 
claim  of.  wages  over  half  the  time  the  vessel  stayed  in  the  port 
of  delivery.     The  supreme  court  of  Massachusetts  acting,  it 
is  presumed,  on  the  same  mistaken  foundation,  continued  to 
assert  this  doctrine  in  the  cases  of  Locke  v.  Swan,  (13  Mass. 
Rep.  76,)  and  Swift  v.  Clarke,  (15  Mass.  Rep.  173.) 

1  shall  close  this  examination  of  discordant  and  unsatisfacto- 
ry adjudications,  leaving  us  at  last  without  a  rule  to  guide  and 
govern  us,  with  one  of  commanding  authority  in  any  legal  in- 
quiry, and  especially  on  a  question  of  maritime  contract  In 
tiie  case  of  the  Two  Catherines,  (2  Mason,  329,)  Judge  Story 
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says,  ^<It  isy  in  my  judgment,  perfectly  clear,  that  the  seamen 
are  entitled  to  wages  up  to  the  time  of  the  ship's  arrival  at 
Ivica,  and  during  half  the  time  the^hip  remained  there;  for  at 
that  place  the  homeward  voyage  commenced.  This  doctrine 
is  not  new  in  our  courts.  It  was  early  decided  in  the  supreme 
court  of  my  native  state  after  full  argument,  and  about  the 
same  period  adopted  by  a  venerable  judge  of  our  country.  It 
appears  to  me  to  be  a  natural  result  of  the  principles  held  by 
JL«ordHolt,(12  Mod.  409,442,  and  Lord  Raymond,  639, 7dd.)'' 
The  judge  also  referstoBrownv.Benn(2  Lord  Raymond,  1247,) 
which  relates  only  to  what  shall  be  deemed  a  port  of  delivery; 
also  to  Hernaman  v.  Bawden,(d  Burrow,  1844,)  which  were  on 
questions  of  freight  In  this  case  of  The  Two  Catherines,  I  shall, 
with  a  true  and  deep  sense  of  the  deference  which  is  due  to  the 
judge  who  decided  it,  take  the  liberty  df  analysing  his  opinion, 
and  the  reasons  he  gives  for  it  The  first  reason  is,  '^  for  at 
that  place  the  homeward  voyage  commenced.''  This  is  pre- 
cisely the  point  or  test  to  which  I  would  bring  this  question. 
Let  it  depend  upon  the  commencement  of  the  homeward  voy- 
age; or,  what  must  be  the  same  thing,  the  termination  of  the 
outward  voyage.  Where  is  authority  or  the  reason  to  say  that 
the  one  ends  and  the  other  begins,  when  the  ship  has  been  half 
her  time  at  her  port  of  delivery?  Can  it  be  denied  that,  in  point 
of  law,  the  outward  voyage  is  terminated  by  the  delivery  of 
the  cargo,  which  may  always  be  ascertained,  and  that,  in  point 
of  fact,  the  discharge  of  thQ  vessel  almost  universally  takes 
place  very  soon  after  her  arrival,  although  she  may  be  after- 
wards detained  a  long  time  by  waiting  for  a  return  cargo,  or 
other  circumstances  having  no  connection  with  the  outward 
voyage  or  its  cargo?  The  judge  says,  <<  At  that  place  the  Home- 
ward voyage  commenced."  But  when  did  it  commence?  This 
is  the  difficulty,  and  no  answer  or  explanation  is  given  to  it 
In  that  case  the  ship  went  in  ballast  to  Ivica  for  a  cargo  of  salt, 
and  can  we  say  that  the  homeward  voyage  did  not  commence 
when  she  began  to  take  the  salt  on  board?  Can  we  attach  the 
time  and  labour  so  employed  to  the  outward  voyage?    In  fact 
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this  division  of  the  time  the  ship  was  detained  at  Ivica,  between 
the  outward  and  homeward  voyages,  was  not  a  prominent  or 
important  question  in  the  case.    One  principal  question  was 
whether  the  ship,  having  discharged  her  cargo  at  Gibraltar,  and 
gone  to  Ivica  in  ballast  for  her  return  cargo,  Gibraltar  was  not 
the  terminus  of  the  first  voyage.     On  this  point  the  judge  dif- 
fers from  Judge  Washington's  opinion  in  the  case  of  Thomp- 
son V.  Faussatt,  who  thought  the  outward  voyage  ended  at  the 
place  where  the  cargo  was  unloaded,  while  Judge  Story  carries 
it  on  to  the  place  to  which  the  vessel  went  in  ballast  for  her  re- 
turn cargo,  considering  it  to  be  an  intermediate  voyage  which 
constitutes  no  part  of  the  return  voyage.     But  should  it  not  be 
afiBrmatively  a  part  of  the  outward  voyage  to  support  the  claim 
for  wages?  It  is  not  for  me  to  decide  between  these  learned 
judges,  nor  does  the  case  I  have  under  consideration  call  for  it; 
but  it  does  seem  to  me  that  Judge  Washington  has  the  better 
reason;  and  gives  us  a  more  plain  and  practical  rule,  and  more 
consonant  with  the  principles  of  the  law  than  that  adopted  by 
Judge  Story.     In  the  case  of  The  Two  Catherines,  it  does  not 
appear  that  when  the  vessel  sailed  from  Newport  for  Gibraltar, 
she  was  to  proceed  on,  after  discharging  her  cargo,  to  Ivica  for 
a  return  cargo;  nor  that  Ivica  was  in  contemplation  as  a  port  to 
which  she  was  to  go  at  any  time  or  for  any  purpose.    The 
learned  judge  says,  ^'  The  ship's  having  gone  from  Gibraltar 
to  Ivica  in  ballast,  does  not  vary  the  case  any  more  than  if  the 
whole  of  the  outward  voyage  had  been  performed  by  the  ship 
in  ballast"  This  is  true,  if  the  outward  voyage  was  from  New- 
port to  Ivica  and  did  not  end  at  Gibraltar,  or  if  Ivica  can  be 
considered  as  a  port  of  delivery;  but  this  is  the  question,  the 
disputed  point  Did  the  outward  voyage  end  at  Gibraltar,  the 
place  where  the  outward  cargo  was  discharged,  or  may  it  be 
continued  to  Ivica,  to  which  port  the  ship  went  to  obtain  a  re- 
turn cargo,  and  which,  when  the  outward  voyage  was  com- 
menced, was  not  in  contemplation  of  any  of  the  parties  to  the 
contract  for  that  voyage,  either  expressly  or  by  general  words 
of  description?  In  such  a  case^  was  Ivica  a  port  of  delivery? 
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When  a  ship  sails  for  a  designated  port  in  ballast^  that  port  is 
the  port  of  her  destination,  and  whether  she  be  loaded  or  goes 
in  ballast,  her  outward  voyage  is  from  the  port  of  her  departure 
to  the  port  of  her  destination,  and  the  wages  are  due  there,  be- 
cause it  is  a  part  of  the  described  voyage,  and  not  as  a  port  of 
delivery.  We  have  seen,  by  Abbott,  that  if  the  ship  be  lost 
on  her  home  voyage,  the  seamen  are  entitled  to  wages  <^  for 
the  time  employed  in  the  outward  voyage  and  the  unloading 
the  cargo;  but  if  there  be  no  cargo  to  be  unloaded,  they  are 
nevertheless  to  be  paid  for  the  voyage."  But  is  not  this  a  very 
different  case  from  one  in  which  the  ship  sails  for  a  given  port, 
with  a  cargo,  to  unload  it  there,  and  afterwards  to  seek,  where 
she  may,  in  ballast  for  another  cargo  ?  There  can  be  no  dof  ibt  or 
question  raised  about  what  is  the  outward  voyage  in  the  first 
case,  and  that  the  wages  are  earned  on  her  arrival ;  whereas^ 
about  the  other  case,  two  eminent  judges  have  differed.  Why 
is  the  passage  to  Ivica,  or  any  other  place,  to  be  attached  to  the 
outward  voyage,  with  which  it  has  no  apparent  or  ordinary 
connection;  and  when  its  object  was  to  obtain  cargo  for  the  home 
voyage,  which  is  thus  clearly  and  essentially  connected  with  it? 
After  the  discharge  of  the  outward  cargo,  it  depended  on  mar- 
kets and  various  other  circumstances,  to  whatr  place  she  might 
proceed  for  another  load;  and  the  outward  voyage  is  made  to 
wait  on  all  these  contingencies  to  find  its  termination,  when  its 
obvious  and  natural  end  would  seem  to  be,  when  its  object  and 
business  was  done  by  the  delivery  of  the  cargo.  So  how  can 
we  call  it  the  last  port  of  delivery,  when  the  whole  was  before 
discharged  at  another  place?  Judge  Story  mainly  relies,  for 
his  doctrine,  on  the  admitted  law,  that  if  the  vessel  originally 
sails  in  ballast,  the  seamen  have  their  wages  in  the  same  manner 
as  if  she  were  loaded;  and  argues  that  <<  it  can  make  no  differ- 
ence that  the  vessel  is  in  ballast  on  the  intermediate,  instead  of 
the  outward  voyage."  I  have  endeavoured  to  show  that  there 
is  a  difference,  and  that  the  claim  of  the  seamen  rests  on  a  ground 
in  the  one  case,  which  they  have  not  in  the  other.  In  this 
question,  however,  between  two  great  judges,  that  which  is 
77 
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material  to  us  was  not  moved,  that  is,  the  claim  of  wages  for 
half  the  time  the  vessel  remained  in  port,  which,  in  our  case, 
was  the  port  of  delivery  of  the  outward  cargo,  as  well  as  of 
her  loading  and  departure  for  home.  We  have  to  decide  the 
naked  question,  whether  if  a  ship  goes  from  a  port  in  the  United 
States  to  a  foreign  port,  and  there,  having  discharged  her  cargo, 
remains  several  months,  more  or  less,  after  such  discharge,  and 
is  lost  on  her  homeward  voyage,  the  seamen  are  entitled  to 
their  wages  for  half  the  time  of  the  detention  of  the  ship, 
whatever  may  have  been  the  cause  of  her  detention  or  her  em- 
ployment while  she  remained  there. 

The  most  important  question,  in  the  case  of  The  Two  Cathe- 
rines, as  declared  by  Judge  Story,  was  whether  the  seamen  can 
claim  wages  as  such  for  the  homeward  voyage,  having  saved 
irom  the  wreck,  property  more  than  sufficient  in  value  to  cover 
all  the  wages.  The  question  I  have  to  decide  was  assumed  by 
the  judge,  arguendo  the  points  I  have  stated,  but  it  was  not 
made  by  the  counsel  on  either  side,  it  was  not  a  question  in  the 
case.  I  return  to  the  question,  "  when  did  the  homeward  voy- 
age commence''  in  the  case  before  us?  Did  it  not  commence 
when  the  outward  voyage  ended?  There  was  no  intermediate 
voyage  or  time  hanging  between  the  outward  and  the  home- 
ward voyages,  and  belonging  to  neither,  if  this  can  be  in  any 
case;  but  the  second  necessarily  began  when  the  first  ended,  and 
the  first  necessarily  ended  when  the  second  began.  What  au- 
thority is  there  for  saying  (hat  the  outward  voyage  continues 
for  three,  six,  or  tw(  Ive  months  after  the  arrival  of  the  vessel 
at  her  outward  port  and  the  complete  delivery  of  her  cargo 
there?  How  can  we  say  that  the  outward  voyage  continued  du- 
ring the  time  when  the  brig  was  actually  taking  in  her  return 
cargo?  What  connection  in  fact,  or  in  law,  had  this  employ- 
ment of  the  mariners  with  the  outward  cargo,  or  its  freight  or 
any  thing  belonging  to  it?  Judge  Story  put  the  law  on  the 
question,  "  when  did  the  homeward  voyage  commence?"  It 
should  rather,  in  our  case,  be,  when  did  the  outward  voyage 
terminate?  unless,  as  1  believe,  the  time  is  the  same  for  both. 
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When  tben^  by  d^r  and  undisputed  evidence^  it  is  shown  pre* 
ciflely  when  the  one  did  end  and  the  other  did  begin,  can  I  ap« 
ply  to  the  first,  employment  and  services  which  clearly  belong 
to  the  latter?  Can  I  charge  against  the  first,  wages  clearly  earn- 
ed by  labour  for  the  second?  It  cannot  be  questioned  that  if 
the  ship  be  lost  on  her  homeward  voyage,  the  wages  for  that 
▼oyage  are  lost  with  her,  because  her  freight  is  lost,  and  the 
cUim  of  wages  is  therefore  clearly  attached  to  the  goods  for 
which  the  freight  is  payable;  and  why  not  to  the  putting  of 
them  on  board,  as  well  as  to  the  carrying  of  them  in  safety;  or, 
at  least,  I  may  say  on  what  principle,  by  what  reason  can  theso 
serrioea  or  the  wages  earned  by  and  payable  for  them  be  made 
a  charge  against  the  outward  cargo  and  voyage?  After  thus  de» 
daring  the  law,  the  leai*ned  judge  refers,  in  proof  of  it,  to  the 
decisions  in  the  state  courts  of  Massachusetts,  which  I  have  al«» 
ready  examined,  and  shown,  as  I  think,  not  to  be  supported  by 
the  authorities  cited  for  them:  nor  is  any  legal  principle  or 
reason  attempted  to  be  given  for  their  justification.    The  judge 
then  proceeds;  <<  It  appears  to  me  to  be  a  natural  result  of  the 
principles  held  by  Lord  Holt  (12  Modern,  409,  542,  and  2  Lord 
Raymond,  639, 739.'^)  With  the  legal  and  logical  mind  of  Judge 
Story,  thoroughly  accustomed  to  such  researches,  it  would  have 
been  most  satisfactory,  if  he  had  explained  the  process  of  rear 
soning  by  which  he  came  to  the  conclusion  he  has  adopted,  from 
the  cases  he  has  referred  to.  So  far  as  he  asserts  the  right  of  the 
seamen  to  wages  for  the  outward  voyage,  it  is  clear  enough,  but 
in  the  extension  of  this  right  over  half  the  time  the  vessel  may 
remain  in  port,  however  long  or  whatever  may  be  the  cause  of 
her  detention,  I  confess  I  cannot  discover  how  or  where  this 
doctrine  is  to  be  found  in  the  cases  cited.     The  principle  that 
the  wages  end  with  the  outward  voyage,  and  thai  that  voyage 
ends  with  the  delivery  of  the  outward  cargo,  is  much  more 
manifest  and  reasonable  to  my  mind.    Why  shall  we  adopt  as 
a  rule  an  arbitrary  division  of  the  time  the  ship  remains  in  the 
port,  unjust  and  untrue  in  a  vast  majority  of  cases,  when  the 
law  gives  us  a  principle  reasonable,  consistent,  and  just,  for  eve<» 


•19  NOVEMBER  SESSIONS*  1886. 

Braode  and  othen  «.  Haven. 

ry  case?  There  is  no  occasion  for  the  arbitnry  assumption  of 
a  general  rule,  when  it  happens  so  rarely,  if  it  can  ever  hap-^ 
pen,  that  the  true  rule  of  right  may  not  be  found  in  every  case. 

I  have  taken  this  review  of  the  cases  on  the  subject  of  our 
inquiry,  with  a  real  desire  to  conform  myself,  if  I  could  do  so, 
to  the  course  of  decisions  heretofore  adopted  in  this  court;  but  I 
am  obliged  to  say,  and  my  reasons  have  been  shown  for  it,  that 
I  can  find  nothing  in  the  adjudications  here  or  in  England  that 
I  can  safely  rely  upon  for  the  doctrine  contended  for  by  the 
counsel  for  the  libellants;  nothing  so  certain,  consistent  and 
dear  that  it  should  not  be  disturbed;  nothing  so  uniform  and 
authoritative  in  the  decisions,  that  I  am  judicially  bound  to  sub* 
mit  to  them,  against  the  convictions  of  my  own  judgment.  In 
allowing  the  libellants  their  full  wages,  from  the  time  they  re- 
spectively shipped  to  the  delivery  of  the  outward  cargo,  I  shall 
act  on  a  principle  which  can  neither  be  denied  nor  misunder* 
stood.  Were  I  to  go  beyond  this,  I  should  be  incapable  of  giv- 
ing a  reason  for  it,  either  of  my  own  suggestion  or  furnished 
by  any  of  the  judges  whose  opinions  have  been  referred  to. 

I  would  add  another  observation  upon  the  case  of  Thompson 
V.  Fauasatt,  although  it  is  not  in  place  here.  It  was  decided  in 
1815,  and  Judge  Washington  then  considered  the  law,  as  to 
the  wages  seamen  had  a  right  to  claim,  in  such  a  case  as  that, 
to  be  <<  quite  unsettled.''  He  says  he  had  met  with  no  case 
which  precisely  resembles  it,  in  any  book  of  reports;  nor  with 
any  principle  in  the  ordinances  or  usages  of  other  nations, 
which  applies  to  it.  Now  the  case  was  of  a  vessel  that  sailed 
on  a  voyage  from  Philadelphia  to  a  port  in  France.  She  ar^ 
rived  at  St  Jean  de  Luz,  and  after  discharging  her  cargo,  then 
proceeded  to  Bayonne.  A  return  cargo  was  provided  for  bar 
at  Bordeaux;  but  the  master  received  orders  to  remain  with  the 
vessel  in  France  until  September.  On  the  25th  September  she 
sailed  from  Bayonne,  and  arrived  the  next  day  at  the  port  of  La 
Teste,  where  her  return  cargo  was  received  and  taken  on  board. 
She  sailed  from  that  port  on  her  homeward  voyage  and  was  cap- 
tured.    The  question  in  the  case,  having  an  ^pUcation  to  ours, 
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was,  whether  the  wages  should  be  given  from  La  Teste,  the  last 
port  of  lading  and  departure,  or  from  St  Jean  de  Luz  the  port 
of  discharge  of  the  outward  cargo.  The  District  Court  decided 
for  the  latter  place,  and  the  decree  was  affirmed  by  the  Circuit 
Court 

Decees.  That  the  libellants  do  severally  have  and  recover 
their  full  wages,  as  stated  in  the  shipping  articles,  from  the 
time  they  shipped,  to  wit,  the  dOth  July,  1833,  to  the  4th 
January,  1834,  both  inclusive;  deducting  from  each  of  the  said 
libellants  the  money  paid  to  them  respectively,  and  such  other 
credits  as  the  respondent  is  legally  entitled  to. 
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TsB  UtfiTBO  Statisb  of  Amkbica 
Samuel  Thompson. 

1.  Where  two  pertone  are  boand  jointlj,  or  jointly  and  aeveraDj  m  an  obligatioD, 

the  release  of  one  of  them  will  discharge  the  other. 
3.  Where  a  separate  judgment  has  been  rendered  against  one  obligor  on  a  joint 

and  several  obligation,  and  a  scire  facias  is  issued  to  revive  the  jndgmeDt,  the 

defendant  cannot  avail  himself  of  a  release  given  to  his  co-obligor  snfaseqoenC 

to  the  original  judgment 

3.  Where  a  scire  fiicias  is  issued  to  revive  a  judgment,  the  defendant  cannot  avaU 
himself  of  matters  of  defence  which  occurred  previous  to  the  original  judgment 

4.  Where  a  joint  judgment  has  been  rendered  against  two  defendants,  a  release 
of  one  of  them  subsequent  to  the  judgment  will  discharge  the  other. 

5.  Where  a  release  is  given  to  a  debtor  of  the  United  States  bj  the  secretaiy  of 
the  treasury,  under  the  provisions  of  the  act  of  3d  March,  1831,  it  has  the  same 
effect  and  is  subject  to  the  same  legal  consequences  as  an  ordinary  release 
from  a  creditor  to  a  debtor. 

6.  Where  a  joint  judgment  is  rendered  against  two  obligors  in  favour  of  the 
United  States,  and  one  of  them  is  subsequently  released  under  the  provisions 
of  the  act  of  2d  March,  1831,  such  release  is  a  sufficient  defence  under  a  plea 
of  payment  to  a  scire  facias,  issued  to  revive  the  judgment  against  the  other 
obligor. 

7.  Where  judgment  has  been  rendered  against  a  defendant  who  has  subsequently 
conveyed  real  estate  to  the  plaintiff,  he  is  entitled,  under  a  plea  of  payooent,  to 
a  scire  fecias,  issued  to  revive  the  original  judgment,  to  a  credit  fer  the  value 
of  the  property  at  the  date  of  the  conveyance. 

In  the  years  1825  and  1826,  eight  custom-house  bonds  for  the 
payment  of  sundry  duties  were  given  by  Samuel  Thompson 
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and  Jonah  Thompson  to  the  United  States  of  America.  The 
obligors  having  become  insolvent  before  the  respective  peri- 
ods at  which  the  bonds  were  payable,  suits  were  brought  from 
time  to  time  as  each  became  due.  Five  of  these  suits,  instituted 
at  August  and  November  Sessions,  1827,  were  brought  jointly 
against  Samuel  Thompson  and  Jonah  Thompson,  and  judgments 
were  rendered  thereon,  generally,  on  motion  of  the  attorney  of 
the  United  States,  at  the  respective  return  days.  On  the  re- 
maining three  bonds,  separate  suits  were  instituted  against  each 
of  the  obligors,  at  February,  May,  and  August  Sessions,  1828, 
and  judgment  was  rendered  on  each,  severally,  for  the  amount 
of  the  bond  in  question. 

On  the  13th  December,  1832,  Jonah  Thompson  was  released 
by  the  secretary  of  the  treasury,  under  the  provisions  of  the  act 
of  congress  of  the  2d  March,  1831,  for  the  relief  of  insolvent 
debtors  of  the  United  States. 

At  November  Sea^ions,  1835,  eight  writs  of  scire  facias  were 
issued,  on  the  part  of  the  United  States^  against  Samuel  Thomp- 
son, the  present  defendant,  for  the  purpose  of  reviving  each  of 
the  judgments  previously  recovered  against  him,  as  well  jointly 
with  Jonah  Thompson,  as  separately.  These  writs  were  all 
returned  <<  made  known"  by  the  Marshal,  and  on  the  9th  De- 
cember, the  defendant  filed  in  each  case  a  plea  of  payment,' 
with  leave  to  give  the  special  matter  in  evidence.  The  United 
States  replied  non  solvit,  and  issues. 

With  the  plea  the  defendant  filed  the  following  notice: 

<<  Notice  is.hereby  given  to  the  District  Attorney,  that  under 
the  plea  of  payment  filed  in  the  several  cases  above  mentioned, 
of  Samuel  Thompson,  the  following  special  matters  will  be 
offered  in  evidence  on  the  trial  of  those  cases,  in  support  of 
those  pleas,  to  wit : 

1.  That  the  sum  of  five  hundred  and  forty-eight  dollars  and 
ninety 'five  cents  was  paid,  by  the  defendant's  estate,  to  the 
United  States,  on  the  7th  July,  1829. 

2.  That  Jonah  Thompson,  the  partner  and  surety  of  Samuel 
Thompson  in  the  bonds  in  qoiestton,  was  released  by  the  secre- 
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tary  of  the  treasury  on  the  13th  day  ot  December,  in  the  year 
1832,  from  all  liability  for  the  same,  and  entirely  discharged 
therefrom. 

3.  That  on  the  5th  January,  in  the  year  1833,  by  con- 
veyance duly  executed  by  the  said  Jonah  Thompson  to  Vir- 
gil Maxcy,  solicitor  of  the  treasury  of  the  United  States  of 
America,  in  trust  for  the  said  United  States,  the  said  Jonah 
Thompson  conveyed  to  the  said  Virgil  Maxcy,  and  he  accepted 
for  the  said  United  States,  certain  real  estates  situate  in  the 
state  of  New  Jersey,  of  the  value  of  nine  thousand  two  hundred 
and  seventy-one  dollars  and  twenty  cents,  in  part  payment  of 
the  debt  due  by  the  said  Samuel  and  Jonah  Thompson  to  the 
said  United  States. 

4.  That  the  sum  of  two  thousand  dollars  was  tendered  by 
the  said  Samuel  Thompson  to  the  secretary  of  the  treasury,  in 
payment  of  whatever  balance  might  be  due  from  the  said 
Samuel  to  the  said  United  States,  and  which  he  is  now  ready 
to  pay,  or  any  part  thereof,  should  the  same  be  found  due  to 
the  said  United  States,  after  debiting  them  with  the  sum  paid 
in  money  and  the  value  of  the  land  conveyed  as  aforesaid. 

By  all  which  premises  it  is  considered  by  the  said  Samuel 
Thompson,  that  the  United  States  are  fully  paid  whatever  he 
owed  them/* 

On  the  15th  March,  1836,  the  several  cases  came  on  to  be 
tried  before  Judge  Hopkinson  and  a  special  jury.  They  were 
argued  by  Gilpin,  District  Attorney,  for  tiie  United  States, 
and  Brashears  and  C.  J.  Ingersoll  for  the  defendant 

On  the  trial  it  was  agreed,  as  the  same  questions  of  fact  and 
the  same  pleas  existed  in  each  case,  that  the  jury  should  be 
considered  ^  to  have  been  duly  sworn  and  empanelled  to  try 
all  and  each  of  said  suits  of  scire  facias,  and  should  render  ver- 
dicts in  all  and  each  of  them,  according  to  the  law  and  evidence 
of  the  said  suits,  under  the  direction  of  the  court,  as  in  other 
cases," 

I.  As  to  the  first  point  embraced  in  the  notice  of  special 
matter,  it  was  admitted  by  the  District  Attorney  that  the  sum 
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of  five  hundred  and  fortj^ight  dollars  and  ninety-five  cents 
had  been  paid  as  stated,  and  that  the  defendant  was  entitled  to 
a  credit  for  that  sum. 

II.  Under  the  second  poiot,  the  counsel  of  the  defendant 
gave  in  evidence,  1,  The  records  of  the  court,  showing  that 
five  of  the  judgments,  to  renew  which  these  writs  of  scire 
facias  issued,  were  rendered  jointly  against  Samuel  Thomp- 
son and  Jonah  Thompson.  2,  The  record  of  the  pro- 
ceedings of  the  commissioners  of  insolvency,  appointed  under 
the  provisions  of  the  act  of  0d  March,  1831,  in  the  matter  of 
the  application  of  Jonah  Thompson  for  the  benefit  of  the  pro- 
visions for  the  relief  of  insolvent  debtors  of  the  United  States. 
3,  The  warrant  of  the  secretary  of  the  treasury,  dated  1 3th  De- 
cember, 1832,  under  the  seal  of  the  department,  issued  under 
the  provisions  of  that  act,  for  the  release  of  Jonah  Thompson, 
which  declared  that  the  said  secretary  <<  did  release  the  said 
Jonah  Thompson  from  his  debt  to  the  United  States,''  on  con- 
dition that  he  should  transfer  to  the  United  States  certain  land 
belonging  to  him  in  the  state  of  New  Jersey.  4,  The  deed  of 
conveyance  by  Jonah  Thompson  to  the  United  States,  of  the 
land  in  New  Jersey,  as  required  by  the  condition  of  the  release, 
and  dated  5th  January,  1833. 

III.  Under  the  third  point,  the  counsel  of  the  defendant  gave 
parol  evidence  of  the  cost  of  the  land  in  New  Jersey  at  the  time 
it  was  purchased  by  Jonah  Thompson,  which  was  the  sum 
stated  in  the  notice.  To  rebut  this,  evidence  was  produced  on 
the  part  of  the  United  States  to  show  that,  subsequent  to  the 
purchase,  but  many  years  before  the  release  of  Jonah  Thomp- 
son, the  land  had  greatly  fallen  in  value,  owing  to  an  irruption 
of  the  tide  and  the  entire  destruction  of  the  embankments  by 
which  it  was  protected,  and  that,  at  the  time  of  the  transfer  to 
the  United  States,  it  was  worth  very  little  indeed. 

IV.  Under  the  fourth  point  no  evidence  of  a  tender  or  accept- 
ance of  the  sum  stated  was  proved,  but  merely  a  conversation 
between  the  secretary  of  the  treasury  and  Jonah  Thompson,  re- 
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lating  generally  to  a  proposition  on  the  part  of  the  latter  to  pay 
that  sum. 

Brashsabs  and  C.  J.  Ingebsoll  for  the  defendant 

Though  these  debts  originally  arose  on  joint  and  several 
bonds  of  Samuel  and  Jonah  Thompson^  their  character  is  now 
entirely  changed*  All  the  bonds  are  merged  in  the  judgments; 
they  are  of  a  higher  nature  than  the  bonds;  the  latter  are  now 
as  if  they  never  existed.  What  are  the  judgments?  Joint 
judgments  against  these  two  persons.  It  is  a  principle  of  uni- 
versal law  that  where  two  parties  are  jointly  bound,  the  release 
of  one  without  the  assent  of  the  other,  is  a  release  of  him  also. 
The  distinction  of  principal  and  surety  does  not  exist  in  the 
case  of  a  joint  judgment  As  to  the  release.  It  is  a  legal  in- 
strument made  by  an  officer  authorised  by  law  to  make  it ;  by 
its  terms  it  releases  the  debt  of  Jonah  Thompson ;  it  therefore 
releases  these  judgments  as  they  stand  of  record.  It  estops  the 
United  States  from  proceeding  under  them.  As  they  have  no 
claim  against  Samuel  Thompson  except  under  them,  they  are 
estopped  from  proceeding  against  him.  Another  point  remains 
under  the  plea  of  payment;  that  is,  the  absolute  satistaclion  of 
the  whole  debt  by  conveying  property  equal  to  it  in  value. 
This  property  cost  as  much  as  the  entire  debt;  no  price  is  fixed 
in  the  deed  of  conveyance,  but  proof  of  the  cost  was  given  be- 
fore the  commissioners  of  insolvency;  the  fair  inference  is,  that 
it  was  taken  by  the  United  States  at  that  price.  Sugden's  Vend. 
235.  Gow's  Part  225.  5  Bacon's  Abr.  702.  Minor  v.  The 
Mechanics'  Bank,  1  Peters,  46.  Willingg  v.  Consequa,  1  Pe- 
ters C.  C.  Rep.  301.  Griffith  v.  Chew,  8  Serg.  &  Raw.  17. 
Millekin  v.  Brown,  1  Rawle,  391.  Beidman  v.  Vanderslice, 
2  Rawle,  334.    Cox  v.  Nash,  9  Bingham,  341. 

Gilpin,  for  the  United  States. 

These  are  debts  of  Samuel  Thompson;  his  notice  admits 
that  Jonah  Thompson  is  merely  a  surety.  He  also  could  have 
had  a  release  by  complying  with  the  law;  but  he  now  seeks 
it  without  such  compliance.  .  He  has  made  no  payment  in  fact, 
but  he  asks  a  credit  as  if  he  had.    Two  questions,  therefore, 
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arise,  1.  Is  Samuel  Thompson  released  from  these  judgments. 
2.  Has  he  paid  them  in  whole  or  in  part 

1.  The  argument  of  his  counsel,  which  asserts  that  the  bonds 
are  merged  in  the  judgments,  must  admit  that  this  release  of 
Jonah  Thompson  cannot  apply  to  the  three  cases  of  the  sepa- 
rate  judgments  against  Samuel  alone.  But  as  to  the  others ; 
the  joint  judgments  rendered  on  the  joint  and  several  bonds ; 
it  does  not  affect  them.  It  would  not  be  a  release  by  operation 
of  law  on  the  bonds,  for  the  relation  of  principal  and  surety 
is  acknowledged,  and  the  release  of  the  surety,  Jonah  Thomp- 
son, is  no  release  of  the  principal,  Samuel  Thompson.  It  is 
not  a  release,  by  operation  of  law,  on  the'judgments,  for  they  are 
still  unsatisfied  and  of  record,  and  if  the  satisfaction  were 
entered  by  virtue  of  the  release,  it  would  be  a  mere  satisfac- 
tion as  to  Jonah  Thompson.  But  suppose  this  act  of  the 
secretary  of  the  treasury  would  have  amounted  to  a  release  of 
Samuel  Thompson,  if  it  were  a  release  at  common  law  volnn- 
tarily  made ;  yet  it  will  not  be  attended  with  the  same  effect, 
when  merely  made  under  the  limited  power  of  a  statute,  and  by 
a  party  who  has  no  contrcd  over  the  debt,  except  so  far  as  that 
statute  gives  him  one.  This  is  not  a  general  release ;  it  is  a 
release  of  a  person  who  performs  certain  preliminary  acts  which 
the  law  requires ;  Samuel  Thompson  has  performed  none  of 
these;  consequently  he  cannot  claim  the  privilege  of  one  who 
has.  The  niles  applicable  to  releases  at  common  law  have  ne* 
ver  been  extended  to  those  authorised  by  statute.  But  suppose 
this  act  of  the  secretary  of  the  treasury  operates  to  release 
Samuel  Thompson;  it  is  ipso  facto  illegal;  it  is  beyond  his 
authority ;  he  had  no  right  to  do  any  sudi  act ;  his  power  was 
limited  to  releasing  persons  who  performed  the  necessary  pre- 
liminary conditions ;  if  he  has  done  more,  the  United  States  are 
not  to  suffer  by  the  illegal  act  of  their  officer.  5  Bacon's  Abr. 
683.  Rirby  v.  Ward,  6  Johnson's  G.  Rep.  242.  Creagle  v. 
Brengel,  5  Har.  &  John.  234.  Hollingsworth  v.  Flc^d,  2  Har. 
&  Gill.  87.  Powell  v.  Smith,  8  Johnson,  339.  Sharp  v. 
Speckenagle,  3  Serg.  fc  Raw.  464.    Brown  v.  Carr,  7  Bingham, 
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508.  Langdale  y.  Parry,  d  Dow.  ft  Rj.  937.  UDited  States 
y,  Kirkpatricki  9  Wheaton,  7M.  Locke  y.  Postmaster-Gene- 
ral, 3  Maaon,  446. 

2.  There  has  beeD  no  payment  by  Samuel  Thompson  exeept 
the  sum  admitted.  The  transfer  of  the  land  by  JoniA  Thomp- 
son is  merely  a  personal  condition  for  his  own  discharge.  Be- 
sides, it  is  a  conyeyance  of  real  estate;  that  is  no  payment  until 
the  land  is  sold;  assignees  would  not  be  chargeable  with  real 
estate  before  it  was  sold;  the  United  States  cannot  be  charged 
with  a  certain  sum  until  that  sum  is  ascertained  by  a  sale.  But 
if  an  allowance  is  to  be  made,  any  yalue  except  that  at  the 
time  of  transfer  would  be  manifestly  unjust. 

Judge  HopKiNsoM  deliyered  the  following  charge  to  the  jury : 

This  is  a  yery  singular  case  in  some  of  its  aLspectSf  and  it  is 
difficult  to  find  any  principle  which  will  carry  us  through  eyery 
part  of  it  I  hope,  howeyer,  that  we  ^all  be  able  to  come  at 
its  substantial  justice  consistently  with  the  rules  of  law.  We 
shall  make  the  attempt  truly  and  faitiifuUy,  and  if  we  shaU  bl\ 
into  any  errors,  they  may  be  corrected  on  a  future  and  more 
deliberate  revision  by  this  or  another  court 

There  are  eight  suits  and  issues  on  trial  before  you.  You 
will  take  them  all  into  your  consideration,  and  giye  yerdicts 
upon  them  separately,  as  the  eyidence  and  law  applied  to  each 
case  shall  warrant  The  cause  arises  from  certain  writs  of  scire 
facias,  issued  by  the  United  States,  to  reyiye  certain  judgments 
obtained  by  them  in  this  court  against  the  defiendant  The 
original  suits  in  which  these  judgments  were  obtained,  were 
brought  on  certain  bonds  given  to  the  United  States  by  the 
defendants,  Samuel  Thompson  and  Jonah  Thompson,  for  duties 
on  imported  goods.     They  were  joint  and  seyeral  bondsi 

Against  the  demand  of  the  United  States,  now  on  trial,  the 
defendant  can  avail  himself  only  of  such  matters  of  defence  as 
have  occurred  since  the  judgments  were  rendered  against  him* 
As  to  any  defence  in  his  knowledge  antecedent  to  the  judgments, 
it  was  his  duty  to  have  pleaded  it  befiNre  the  judgment  was  en- 
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tered.  The  defence  now  set  np  is  within  this  limitation.  It  is 
two  fold.  1.  He  elaims  an  entire  discharge  from  the  whole 
demand  or  debt  2.  He  claims  certain  credits  or  payments. 
On  the  ISth  December^  1838^  the  secretary  of  the  treasury,  by 
virtue  of  an  act  of  congress  passed  on  the  2d  March,  1831,  exe- 
cuted a  release  to  Jonah  Thompson,  on  certain  terms  and  con- 
ditions. This  release  is  of  the  debt  due  by  Jonah  Thompson 
to  the  United  States.  On  the  5th  January,  1S33,  Jonah 
Thompson  conveyed  to  the  United  States  certain  lands  in  the 
state  of  New  Jersey,  which  conveyance  was  one  of  the  con- 
ditions precedent  to  the  operation  of  the  release.  On  the  24th 
January,  1833,  there  was  a  certificate  that  the  conveyance  was 
made.  All  these  proceedings  were  subsequent  to  the  date  of 
the  judgments,  now  under  consideration  on  the  plea  of  pay* 
ment  by  the  defendant,  and  of  course,  he  has  a  right  to  the  bene- 
fit of  them  to  maintain  his  plea,  so  far  as  they  will  avail  him 
for  that  purpose.  It  is  on  these  acts  and  proceedings  that  he 
founds  the  two  points  of  his  defence,  to  wit:  1*  That  the  re- 
lease of  Jonah  Thompson  operates  as  a  rdease  to  him,  Samuel 
Thompson.  2.  That  he,  the  present  defendant,  has  a  right  to 
a  iHredlt  against  these  judgments,  for  the  property  conveyed  by 
Jonah  Thompson,  to  the  United  States.  The  amount  of  this 
credit,  and  at  what  price  or  value  the  land  should  be  charged 
to  the  United  States,  are  a  secondary  inquiry. 

I.  On  the  first  point,  that  is,  the  efiect  of  the  release,  I  am  of 
opinion,  that  when  two  persons  are  bound  jointly,  or  jointly  and 
severally,  in  an  obligation,  the  release  of  one  of  them,  will  dis- 
charge the  other.  Such  is  the  principle  of  the  law.  But  how  does 
it  apply  to  this  case?  If  the  bonds,  which  were  the  original  evi- 
dence of  debt,  the  ground  and  cause  of  action  in  the  first  suits,and 
which  were  joint  and  several  obligations,  were  now  on  trial 
against  one  or  both  of  the  obligors^and  a  release  could  beshown  of 
either  of  them,  it  would  aequit  the  other.  The  cause  of  action 
would  be  the  bonds;  they  would  be  an  essential,  indispensable 
part  of  the  evidence  of  the  plaintifPs  case;  they  would  be  pro- 
duced here  and  we  should  judicially  know  that  they  were  joint 
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and  several  obligttionay  and  that  the  recovery  of  the  money 
due  by  them,  was  the  object  of  the  suit;  of  course  any  matter 
of  defence  which  took  away  the  ri(^t  of  recovery,  would  have 
its  full  effect    But  such  is  not  the  case  we  have  to  try  aud  de- 
cide.    This  suit  is  not  on  a  bond  of  any  description.     We  do 
not  know  what  the  bond  was,  or  that  any  bond  constituted  the 
evidence  of  debt  between  these  parties.    We  are  referred  to 
our  own  records  for  the  cause  of  action  in  this  suit;  we  find 
that  it  is  a  judgment  duly  rendered  and  recorded  in  favour  of 
the  present  plaintiff,  against  the  present  defendant     In  this 
judgment  the  original  cause  of  action  and  the  defences  which 
the  defendant  may  have  against  it,  are  merged  and  lost    The 
counsel  for  the  defendant  has  told  you  that  we  cannot  look  be- 
hind it     The  judgment  has  become  the  debt,  and  the  release  of 
a  debt,  which  was  subsequent  to  the  judgment,  has  no  relation 
back  to  the  antecedent  contract  or  cause  of  action.    It  existed 
no  longer.  Then  the  question  presents  itself,  how  is  the  release 
of  a  judgment,  or  a  debt  of  any  kind  due  from  Joaah  Thompwn 
individually,  to  be  applied  to  a  debt  or  judgment  due  from 
Samuel  Thompson? 

I  am  of  opinion,  that  on  the  trial  of  a  scire  fiusias  to  revives 
joint  judgment  against  two  or  more  defendants,  a  release  given 
to  one  of  them,  subsequent  to  the  judgment,  will  beasofficleut 
defence  and  discharge  of  the  others;  but  that  if  the  judgment 
on  which  the  scire  bcias  issued,  be  not  against  all  the  parties  to 
the  original  joint  and  several  obligation,  but  against  one  of  them 
only,  then  he  cannot,  on  the  trial  of  the  scire  ftcias,  avail  himself 
of  a  release  given  to  his  co-obligors  in  the  original  contract, 
subsequent  to  the  judgment  We  can  look  only  to  the  judg- 
ment as  the  plaintiff's  cause  of  action;  we  find  that  judgment 
standing  against  the  defendant  alone,  and  we  cannot  know  that 
it  was  rendered  on  a  joint  and  several  bond,  or  on  any  other 
obligation  than  that  of  the  drfendant  himself.  If  I  were  to  al- 
low myself  to  look  beyond  the  judgment  to  the  proceedings 
which  led  to  it,  I  should  find,  even  there,  nothing  to  inform  me 
that  the  suit  was  brought  and  the  judgment  given  on  a  bond 
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executed  by  this  defendant  and  another,  as  co-obligors.  The 
declaration  sets  out  no  such  matter)  it  recites  simply  a  bond 
executed  by  Samuel  Thompson  to  the  United  States,  for  a  cer- 
tain sum;  and  the  judgment  has  affirmed  that  Samuel  Thomp« 
son,  and  no  other  person,  is  indebted  to  the  United  States  by 
virtue  of  that  bond. 

The  District  Attorney  has  argued,  that  whatever  may  be  the 
effect  cS.  the  release  of  one  of  two  joint  obligors,  in  a  contract 
in  an  ordinary  case  between  man  and  man,  yet  that  this  rule  or 
principle  cannot  be  applied  to  this  case;  that  this  is  a  special 
proceeding  under  the  provisions  of  an  act  of  congress;  that 
this  release  has  been  executed  by  the  secretary  of  the  treasury, 
by  the  authority  and  under  the  directions  of  that  act;  that  its 
extent  and  operation  must  be  governed  by  the  act;  that  it 
is  clear  that  the  act  contemplated  and  intended  only  the  dis* 
charge  of  the  petitioning  debtor,  who  offers  to  perform  and  does 
perform  the  conditions  imposed  upon  him  by  the  law,  as  the 
price  of  his  liberation;  that  all  these  are  personal  in  their 
nature  and  effect,  and  were  never  meant  to  be  extended  beyond 
the  petitioning  debtor,  and  to  give  another  debtor  the  whole 
benefit  of  the  law,  who  does  not  comply  .with  any  one  of  the 
conditions  required  by  it,  nor  even  ask  for  it  I  do  not  deny, 
that  there  is  force  in  this  argument;  certainly  it  is  very  plan* 
sible.  It  does  not,  however,  at  present  appear  to  me  to  be  suf- 
ficiently clear  and  conclusive  to  overthrow  a  settled  principle 
of  the  law,  or  to  show  that  this  is  an  exception  from  it  It  may 
be  worthy  of  a  future  consideration.  I  will  briefly  state  the 
reasons  of  the  opinion  1  now  entertain  of  it 

The  act  of  congress  enacts,  that  an  insolvent  debtor  of  the 
United  States  may  make  application  to  the  secretary  of  the 
treasury  ^  for  the  purpose  of  obtaining  a  release  or  discharge 
from  the  said  debt"  The  secretary,  after  receiving  the 
report  of  the  commissioners  of  tlie  circumstances  of  the  case, 
and  being  satisfied  that  the  petitioner  has  complied  with  the 
conditions  of  the  act,  is  authorised  to  compromise  with  the 
debtor  upon  such  terms  as  he  shall  think  reasonable,  and  there- 
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upoD  he  ^  may  execute  a  release  to  him  for  the  amount  of  the 
said  debt"  The  same  term,  release^  is  repeated  several  times 
in  the  law,  witiiout  any  limitatioD  or  explanation  of  its  meaning 
By  this  authority  the  secretary,  on  the  petition  of  Jonah  Thomp- 
son, did  execute  a  release  to  him,  in  which  he  says;  <<  I  do  de* 
cide  to  release  him,  the  said  Jonah  Thompson,  from  the  said 
debt''  We  have  then  an  act  of  congress,  and  a  treasury  act 
which,  we  must  presume,  was  drawn  with  great  care,  either  by 
the  law  officer  of  the  government,  or  under  his  supervision.  In 
this  act  a  term  is  used  which,  in  the  courts  of  law,  has  a  fixed 
and  definite  meaning.  It  is  strictly  technical,  with  a  settled 
and  determinate  construction.  Can  I  then  say  that  congress^ 
in  using  the  term  release,  did  not  intend  to  give  it  the  same 
meaning  and  efiect,  with  all  its  legal  consequences,  which  have 
always  been  given  to  it?  Could  it  have  been  expected  that  the 
courts  of  laW|  finding  this  term  in  an  act  of  congress,  without 
any  restriction  or  qualification,  would  not  understand  it  to  have 
the  same  meaning,  the  same  force  and  efiect,  there  as  in  any 
other  written  instrument  in  which  it  might  be  employed? 
When  the  secretary  says  he  releases  the  debtor,  why  ia  not  his 
release  to  have  the  same  operation*  as  any  other  release,  by  any 
other  person?  If  any  thing  else  was  intended,  it  would  have 
been  declared  and  specified,  as  is  done  in  the  insolvent  laws  of 
Pennsylvania,  which,  from  that  of  1729  down  to  the  latest  have 
contained  an  express  provision  <<that  the  discharge  of  the 
debtor  by  virtue  of  the  act,  shall  not  acquit  any  other  person 
from  any  debt,''  but  that  <<  all  otheir  persons  shall  be  answerable 
for  the  same,  in  the  same  manner  as  before  the  passing  of  the 
act"  With  these  views  of  the  question,  I  must  consider  the 
release  of  the  secretary  of  the  treasury  to  have  the  same  efiect 
and  legal  consequences  with  a  similar  instrument  made  and 
executed  by  any  other  person. 

As  regards  the  law  of  this  case,  for  which  you  will  look  to 
the  court  for  instruction,  while  I  cannot  say  that  it  is  clear  of 
difiiculty,  you  will,  in  your  deliberations,  take  it  to  be,  I,  That 
a  release  given  to  a  debtor  of  the  United  States,  by  the  secretary 
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of  the  treasury  under  the  provisions  of  the  act  of  March,  1831, 
IS  of  the  same  effect  and  subject  to  the  same  legal  consequencesy 
as  an  ordinary  release  from  a  creditor  to  a  debtor.  S,  That 
when  a  suit  or  trial  is  founded  on  a  judgment  rendered  against 
the  defendant,  we  may  not  inquire  whether  that  judgment  was 
given  on  an  obligation  or  contract  made  by  the  defendant  with 
another  persoiy  and  that,  if  we  might  make  the  inquiry,  we 
could  not  go  oik  of  the  record  of  the  action  in  which  the  judg- 
ment was  given,  and  seek  for  the  information  in  the  evidence, 
to  wit,  the  obligation  or  contract  on  which  it  was  obtained. 
This,  in  fact,  would  be  to  try  the  original  cause  again,  and  to 
revise  the  judgment  given  in  it 

The  application  of  the  law  to  the  cases  before  you  brings  you 
to  this  result;  that  as  to  the  five  cases  in  which  the  original 
judgments  were  rendered  against  Samuel  Thompson  and  Jonah 
Thompson,  the  release  of  Jonah  discharges  also  Samuel;  and  in 
those  cases  your  verdict  ought  to  be  for  the  defendant  That 
as  to  the  other  three  cases,  in  which  the  judgments  were  ren- 
dered against  Samuel  alone,  and  in  which  Jonah  does  not  appear 
by  the  record  to  have  been  a  party,  your  verdict  should  be  for 
the  United  States,  for  so  much  as  shall  be  due  upon  a  consider- 
ation of  the  other  matters  of  defence  in  proof  before  you. 

II.  The  credits  claimed  consist  of  alleged  payments.  1. 
In  money,  the  sum  of  five  hundred  and  forty-eight  dollars  and 
ninety-five  cents,  which  is  admitted  and  allowed.  2.  The 
lands  in  New  Jersey  conveyed  by  Jonah  Thompson  to  the 
United  States.  A  credit  for  this  property  is  not  denied,  but 
the  question  is  about  the  amount  This  is  for  you  to  decide, 
taking  the  rule  of  law  for  your  guide.  The  defendant  asserts 
that  he  is  to  be  allowed  a  credit  to  the  amount  which  Jonah 
Thompson  paid  for  the  land.  On  the  other  side  it  is  con- 
tended, that  the  value  of  the  property  at  the  time  it  was 
transferred  by  Jonah,  as  a  payment,  pro  taiito,  of  his  debt  to 
the  United  States,  is  the  full  amount  of  the  credit  that  should 
be  allowed  for  it  I  have  no  di£Bculty  in  adopting  the  latter 
rule  I  even  if  the  lands  at  the  time  of  their  transfer  to  the 
79  -  * 
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United  States  had  been  in  the  same  situation  as  when  they 
were  purchased  by  Jonah  Thompson.  Until  the  transfer,  the 
United  States  had  no  interest  in  them,  and  then  dieir  interest 
was  to  the  amount  of  the  value  of  the  property  and  no  more. 
The  fluctuation  in  the  prices  of  real  estate  is  immense  and 
every  purchaser  takes  it  at  its  value  at  the  time  of  his  pur- 
chase. This  transfer  of  land  is  pleaded  as  a  pay^ment  Was  it 
a  payment  for  what  it  cost  six  years  before,  or  for  what  it  is 
actually  worth  to  the  creditor  who  takes  it  as  a  payment? 
How  much  of  his  debt  will  it  pay  ? 

But  the  case  is  infinitely  stronger  here.  By  an  accident,  by 
the  violence  of  the  elements,  after  the  purchase  by  Jonah 
Thompson,  and'  long  before  hts  conveyance  to  the  United 
Slates,  the  value  of  the  land  is  changed,  is  almost  wholly 
destroyed  and  lost  Is  it  then  to  be  charged  to  a  creditor,  who 
takes  it  for  a  debt,  at  the  value  it  held  antecedent  to  this 
destruction  ?  A  piece  of  land  of  little  value  may  have  upon 
it  mills  or  factories  erected  at  a  monstrous  expense,  and  its 
price  would  be  accordingly.  They  are  destroyed  by  flood  or 
fire,  and  afterwards  the  land  is  assigned  to  a  creditor,  can  it 
be  imagined  that  he  should  be  charged  with  it  at  its  value  be- 
fore this  loss.  So  the  embankment  of  this  meadow  constituted 
its  value;  Uie  banks  are  swept  away  and  the  value  proportion- 
ably  reduced.  It  seems  to  be  needless  to  illustrate  a  proposi- 
tion so  clear;  and  I  should  have  left  it  to  you  without  a  word, 
if  it  had  not  been  so  earnestly  pressed  upon  by  the  counsel  of 
the  defendant 

It  has  been  further  insisted,  tliat  if  you  should  not  take  the 
value  at  the  time  of  Jonah  Thompson's  purchase,  you  should 
at  least  go  back  as  far  as  his  insolvency,  when  the  United 
States  acquired  a  right  in  the  property.  In  the  first  place,  this 
insolvency  was  subsequent  to  the  destruction  of  the  banks  of 
this  meadow.  But  if  it  were  not  so,  the  insolvency  of  Jonah 
Thompson  did  not  pass  the  property  of  this  land  to  the  United 
States;  it  gave  no  title  to  it;  they  could  not  sell  it  or  take 
possession  of  it,  or  exercise  any  act  of  ownership  over  it 
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His  insolvency  gave  them  a  preference  over  his  other  creditors, 
to  be  paid  from  the  proceeds  of  his  property,  but  no  specific 
right  or  title  to  the  property.  The  defendant  should  be  allow- 
ed a  credit  for  the  value  of  these  lands,  at  the  time  of  their 
conveyance  to  the  United  States,  of  which  you  will  judgie 
from  the  evidence  you  have  heard.  The  five  judgments 
affected  by  the  release  will  be  put  out  of  the  case;  and  against 
the  three  remaining  judgments  you  will  allow  a  credit  for  the 
five  hundred  and  forty-eight  dollars  and  ninety-five  cents,  and 
the  value  of  the  lands  at  the  time  of  their  transfer  to  the 
United  States. 

The  Jury  found  verdicts  for  the  United  States  in  the  cases 
arising  under  the  three  original  judgments  rendered  against 
Samuel  Thompson  alone,  and  in  favour  of  the  defendant  in 
the  five  remaining  cases. 


INDEX. 


ABSENCE. 

1.  To  jwlify  the  fcrfeitare  of  a  mumd**  wifM  ftr  abwocc,  under  Um  pro- 
virioMoftbe  act  of  30th  Jiily,1790,  it  ia  imUapanaabla  that  there  be  an 
entry  in  the  lof-hook  of  the  &et,  of  the  name  of  the  aBaman,  and  of  hia 
haYinf  fono  without  leave.    Wood  o.  Nimrod,  86. 

3.  To  joatify  the  fbrlbitore  of  a  aeaman*a  wagea  ftr  aboeooa  midar  the  pro- 

viaiona  of  the  aot  of  90th  Jidy,  1790«  the  entry  in  the  log-book  ia  india- 
panoabla,  akhoogfa  the  abaenoe  waa  permanent,  and  akhoogh  it  oocaned 
after  the  Teanl  arrived  at  the  laaC  port  of  deitvary.  Knan^  a.  Gold- 
anith,  S19. 
a.  ynmn  a  aaannn^  who  fana  aigned  ahipping  attielaa^  vofauHarily  abaenta 
himaelf  from  the  veaiel,  in  a  port  of  the  United  filalaai  an  entry  may  be 
made  in  the  log-book  and  liia  wagea  ibdeited,  aeoording  to  the  proviaioDa 
of  the  fifth  aaetion  of  the  act  of  90th  Jaly,  1790,  or  he  may  be  appro- 
bended  and  detained  in  gaol  ontil  the  vemel  ia  rmdy  to  proeeed  on  her 
voyage,  aeeoiding  to  the  proviiiona  of  the  aaventh  aeetion  of  thai  aot 
firowar  «.  The  Maiden«  99& 

4.  Where  the  departure  of  the  aaaman  from  a  veaaalv  befiira  the  terminalion 

of  the  vojage,  ia  invohmtary  on  their  part,  or  with  reaaooabla  nanae,  or 
with  the  apparent  aamnt  of  the  maater,  they  do  not  forfeit  their  wagea. 
Magea  a.  The  Meaa,  990. 

6.  To  jnrtify  aaaman  9>r  leaving  a  veaml,  baftre  the  tarminataon  of  the  voy- 

age,  on  aeoomt  of  the  craelty  of  the  maalar,  it  mnat  be  apparent  that 
they  ooaM  not  remain  without  extreme  danger  to  their  peraqnal  aaAty. 
Magea  e.  The  Meaa,  99& 
6b  The  eharge  ibr  a  paraon  neeaanrily  empkyed  in  the  piMe  «f  a  aaaman, 
afaaant  without  leave,  ia  to  be  dedneted  ftem  hia  wagea^  SneU  v.  The 
Independenoe,  145. 

7.  The  charge  for  a  peraon  neoeaaarily  employed  in  the  plaee  of  a  aaaman, 

who  hna  voluntarily  ahaented  biipaal£  and  baa  bean  appvahended  and 
datmnad  in  gaol,  M  te  be  dedBdad  fiem  hia  wagea.    Jiiuwer  «.  The 
Maiden,  99a 
&  WbaKeavaaaaliadelamadinpectbythewnngftaabaaneeef9e«9ifMin, 
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a  deduction  from  hit  wages  u  allowed,  to  the  amount  of  Iqm  aetnaDjr 
■natained.    Brown  v.  The  Neptune,  90. 
See  CoimACT. 

ACCOUNT. 

1.  Where  a  debtor,  indebted  on  ae^eral  aooonnts,  makes  a  payment,  he  maj 
apptf  it  to  either  aecocmt;  if  he  doea  not,  the  creditor  mmj  do  ao;  if 
neither  doea,  the  Uw  will  appropriate  it  according  to  the  joatiee  of  the 
caae,  provided  there  are  no  other  parties  interested.  PostmaalerJGaie. 
ral  V.  NorveU,  125. 

9.  Where  a  public  officer  haa  given  auoeeaaive  official  bonds  with  difiereat 
sureties,  moneys  received  subsequent  to  the  execution  of  the  latter  can- 
not, before  it  ia  discharged,  be  applied  to  the  payment  of  the  former. 
Poatmaster-General  e.  NorreU,  136. 

3.  Where  the  accounts  of  a  public  officer,  employed  by  the  head  of  a  departs 

ment  under  a  apecial  contract,  are  seUled,  and  a  oeftain  rate  of  compen- 
aalion  allowed,  be  oontinnea  to  be  entitled  to  the  aame  rate  of  compen. 
sation  for  similar  subsequent  services,  until  a  new  agreement  or  notice 
of  change.    United  Statea  e.  MOall,  575. 

4.  A  claim  for  a  credit,  not  actually  diaallowed,  ia  to  be  considered  only  is 

auspended,  if  disapproved  and  passed  over  by  the  head  of  a  department. 
United  States  v.  M«Call,  573. 

5.  A  suspension  of  a  claim  for  a  credit,  by  the  aeoounttng  offiosia  of  the 

treasury,  ia  not  a  disaUowanoe,  although  no  paiticular  form  of  allow- 
ance or  disallowance  is  required.    United  Statea  «.  Duval,  381. 

6.  The  settlement  and  doeing  of  an  aooount  of  a  public  officer  doea  not  dis- 

charge hia  liability  as  a  aurety  for  another  officer,  though  the  de&ult  of 
the  latter  was  previously  known.    United  SUtes  e.  Beattie,  9a 

7.  The  proviaionB  of  the  act  of  3d  March,  1835,  aubatitnte  a  certified  state. 

ment  of  the  settled  account,  as  evidence  in  suits  against  deputy  post- 
masters,  in  lieu  of  the  oertiSed  copy  of  the  account  current  required  by 
.    the  proviaions  of  the  act  of  30th  April,  1810.    PostmaslerXieneral  v. 
Rice,  509. 

8.  The  auditor's  report  of  a  balance  due  from  a  person,  aoooantaUe  for  pob* 

lie  money,  is  a  guide  to  the  comptroller  as  to  the  amount  to  be  sded  ibr, 
but  not  evidence  for  the  court  of  the  debt  United  SUtes  n.  Pattenan, 
47. 

9.  The  letters  and  transactions  between  the  officers  of  the  goivemment  and 

a  debtor  to  the  United  States,  relative  to  his  aooount,  may  be  given  in 
evidenoe  under  a  plea  of  payment    United  Statea  «.  Beattie,  97. 

ACTS  OF  ASSEBfBLY. 

1.  A  lien  of  workmen  and  materialmen  on  a  vessel,,  in  a  port  to  vi^iich  she 

belongs,  depends  entirely  on  the  provisions  of  the  state  law  by  which 

it  is  given.    Harper  o.  The  New  Brig,  539. 
3.  Workmen,  matariahnen,  and  persons  buildmg  aveasel,  or  fimialiing  her 
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with  repairs  or  necessaries,  in  a  port  or  state  to  which  she  bekmgs,  hav« 
no  implied  lien  on  the  Tease],  and  cannot  enibroe  one  by  a  suit  in  rem 
in  the  admiralty,  unless  soch  a  lien  is  ^ven  under  the  profiaioos  of  a 
state  law.  Dans  «.  A  New  Btig,  47& 
•3.  Workmen  and  materialmen,  having  a  lien  on  a  TOssel,  under  the  prori- 
sions  of  a  state  law,  may  en&rce  it  hy  a  suit  in  rem  in  the  admiralty. 
Phillips  e.  The  Scattergood,  6. 

4.  Where  a  lien  on  a  ?essel  is  given  by  a  tfCaie  law,  the  district  court  right- 

fiiUy  obtains  jurisdiction,  and  may  exercise  it;  not  according  to  the  pro- 
visions of  the  state  law,  but  according  to  the  mode  of  proceeding  in  the 
admiralty.    Davis  v.  A  New  Brig,  489. 

5.  Workmen  and  materialmen  having  a  lien  on  a  vessel,  under  the  provi- 

sions of  a  state  law,  have  their  election  to  enftirce  it  either  in  the  dis- 
trict court  or  a  state  court;  but  having  made  their  election,  the  defend- 
ant must  follow  them  into  the  court  chosen,  and  submit  to  the  mode  of 
proceeding  and  trial  used  in  that  court    Davis  v.  A  New  Brig,  483. 

6.  Workmen  and  materialmen  having  a  lien  on  a  vessel,  under  the  provl* 

sions  of  a  state  law,  which  makes  a  vessel  liable  to  them  for  all  debts 
contracted  by  the  masters  or  owners  thereof  for  work  and  materials,  do 
not  lose  their  lien  on  a  transfer  of  the  vessel  to  another  owner,  or  on  a 
change  of  the  master.    Davis  v.  A  New  Brig,  486. 

ACTS  OF  CONGRESS. 

1.  The  provisions  of  the  adt  of  34th  September,  1789,  which  give  to  the 
district  courts  original  cognisance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  comprehend  all  maritime  contracts,  and  those 
which  relate  to  the  navigation,  business  or  commerce  of  the  sea,  and 
the  building,  repairing  or  supplying  cyf  vessels.  Davis  v.  A  New  Brig, 
477. 

S.  A  proceeding  in  rem  is  not  within  the  provisions  of  the  act  of  34th  Sep- 
tember,  1789,  which  authorise  an  order  to  produce  books  and  writings, 
on  the  trial  of  actions  at  law.  The  United  States  «.  Twenty^ight 
Packages,  310. 

3.  To  justil^  the  forfeiture  of  a  seaman's  wages,  fef   absence,  under 

the  provisions  of  the  act  of  SOth  July,  1790,  an  entry  of  the 
fact  must  have  been  made  in  the  log  book,  by  the  mate,  stating  the 
name  of  the  seamen,  the  date  of  the  absence,  and  that  it  was  without 
leave  of  the  master.    Snell  «•  The  Independence,  144. 

4.  To  justify  the  forfeiture  of  seamen's  wages  for  desertion,  under  the  pro-> 

visions  of  the  act  of  SOth  July,  1790,  the  prescribed  entry  in  the  log 
book  is  iudispensaUe.    Magee  o.  The  Moss,  230. 

5.  The  court  will  be  very  reluctant  to  get  rid,  by  any  equitable  or  con- 

venient construction,  of  the  unequivocal  provisions  of  the  act  of  SOth 
July,  1790,  which  oblige  a  master  who  carries  out  a  seaman,  without 
first  making  a  written  contract,  to  pay  him  the  highest  wages  of  the 
port  at  which  he  shipped.    Wickham  o.  Blight,  454. 
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ACTS  OF  CONGRES& 

Cb  ne  Mraty  of  a  ommoI  fiir  Ike  fUililbl  ducfaarfe  of  hk  datiea,  and  te 
hi*  tnilypoowHtniy  iNr  all  aiaacyi  eonin;  iaio  luf  poicmiion  I7 
TirtOB  ef  tl»  Mt  al*  14tli  April*  1798,  n  not  napoHiUe  00  aoooont  of 
moneyB  ramitted  to  bim  ibr  poipoaee  not  aonaprefaendad  within  hia 
osMolurilaCMa,  0  pnaeribed  by  tbaft  aet    United  Statca  a.  Ml,  43L 

7.  Tba  proviaiana  af  tha  lanlii  aaefian  of  tba  act  aT  21at  Fabraary,  1793, 
apply  only  to  caaea  in  which  a  patent  haa  been  obtained  by  Iraiul, 
aomptitloaaly.or  by  fijaa  angfairtione,  and  are  intended  to  protect  the 
public  fion  impoattien.    Debno  a.  Seott,  494. 

fi.  A  mere  worknMn,  employed  by  a  peraon  who  ia  net  tba  patentee,  to 
make  parte  of  a  patented  machine,  ia  not  liable  to  a  penalty  onder  the 
proviaoaa  of  the  act  of  31st  February,  1793.    Delano  a.  Scott,  497. 

9.  Where  the  diatrict  court,  under  the  prwriaiona  of  the  act  of  Slat  Feb- 
mary,  1793,  ordera  a  aeiie  tuau  to  be  iawed  afeinit  a  patentee,  on 
the  prayer  of  a  petitioner,  they  will  not  permit  the  United  Statea  to  be 
aubatituted  as  fdaintiflk  in  the  place  cf  the  petitioner.  Wood  a.  Wil- 
liama,519. 

10.  The  praviMi  in  the  aiztf-oaventh  eedion  of  the  act  af  9d  Bfarch,  1799, 

which  dadarea  ^that  a  package  diilbring  in  ite  contonta  from  the 
entry  ahall  not  be  ftrftited,if  it  ahall  be  made  to  appear  to  the  aatia- 
faction  of  the  collector  or  of  the  court  of  the  diatrict  that  each  difier- 
enoe  proceeded  from  aocidoot  or  mistake,*'  is  repealed  fay  the  act  of 
dOth  April,  1818,  and  the  forfeitare  can  only  be  remitted  in  the  manner 
prescribed  by  the  act  of  3d  March,  1797.  United  Statea  a.  A  Package 
of  Lace,  344. 

11.  Under  the  proviaiona  cf  the  act  of  dd  Blarcfa,  1797,  no  daim  cf  a  public 

officer  fiw  a  credit,  can  be  admitted  on  a  trial,  unfeaa  it  baa  been  pre- 
aented  to  and  diaaDowed  by  the  accounting  offioeia  of  the  tzeaamy. 
United  States  e.  Da?al,  381. 
13.  Where  an  empty  cask,  which  had  C(|iitained  ibreign  diatiUed  spiiili,  has 
been  purchaaed  for,  and  removed  to  the  stored^  a  commiaRiott  merchant 
by  his  dark,  before  the  marks  set  thereon  under  the  pnmsioDs  of  the 
act  of  3d  March,  1799,  have  been  de&oed,  the  former  ia  not  liable  to 
the  penalties  of  the  act,  if  he  had  no  agency  in  or  knowledge  of  the 
purebaae  and  removal,  nor  aoquiesoed  in  the  illegal  proceeding  of  hia 
agent    United  Stales  ▼.  Halberstadt,  36a 

13.  Where  an  oath,  required  to  be  administered  by  a  oollector  of  the  customa, 

is  falsely  taken  before  a  legal  deputy  of  the  coUeclor,  acting  under  the 
provisions  o^  and  in  the  cases  required  by  the  act  of  3d  Bfarch,  1799, 
it  may  be  enffieient  ground  fbr  an  indictment  for  peijury.  United 
States  a.  Barton,  445. 

14.  Where  articles  are  purchased  abroad  fbr  a  vessel,  to  be  need  as  part  of 

her  equipment,  thc^  are  not  asa  stores  within  the  meaning  of  the  act 
of  3d  March,  1799.  United  Stolea  a.  Twen^4hiee  Coils  of  Cordage, 
904. 

15.  The  proviaionB  of  the  act  of  9d  March,  1799,  making  it  peoal  toaeU, 
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slieute  or  remove  an  empty  cask,  which  had  contaiiied  fynif^  dis- 
tilled ■piritfl,  befbre  the  marks  set  thereon  have  been  defteed,  reftr  to 
a  sale,  alienation  or  remofal  by  the  owner  to  a  pnrehaaer  or  alienee, 
and  not  to  a  removal  by  the  person  who  rooeiTes  it  «fter  a  pnrchaae. 
United  Stotes  e.  Halberstadt,  355. 

16.  The  payment  ef  three  months'  wages,  under  the  act  of  98th  Febmary, 

1808,  is  eonfined  to  eases  of  the  Tolnntary  discharge  of  seamen  in  a 
foreign  port    Pool  ▼.  Welsh,  198. 

17.  A  permanent  agent  oommissiened  under  the  set  of  3d  March,  1809,  is 

entitled  to  no  more  than  a  commission  of  one  per  cent  on  the  moneys 
dhiborsed  by  him  for  the  nse  of  the  United  States,  and  also  on  the 
▼alue  of  stotes  ftimished  by  the  United  States,  and  distribotcd  though 
not  purchased  by  him.    Armstrong  e.  United  States,  490, 424. 

18.  No  agreement  made  by  the  head  of  a  department,  with  an  agent  ap- 

pointed under  the  act  of  3d  March,  1809,  will  entitle  him  to  more  than 
the  compensation  allowed  thereby.    United  States  e.  M<Call,  571. 

19.  The  twenty-third  section  of  the  act  of  9th  January,  1815,  which  requires 

a  collector  of  internal  revenue  to  give  bond,  with  condition  for  the  true 
and  foitliiul  discharge  of  the  dntiee  of  his  office,  does  not  authorise  a 
bond,  with  condition  that  the  eollector  has  truly  and  faithfully  dis- 
charged each  duties.    United  States  o.  Brown,  170. 

90.  Under  the  ptovuions  of  the  act  of  3d  March,  1817,  the  deputy  collector 

is  not  a  mere  agent,  but  is  a  permanent  officer  of  the  customs,  and  may 
exercise  and  perform  the  functions,  powers  and  duties  of  the  collector. 
United  Stotes  v.  Barton,  445. 

91.  lie  aet  of  3d  March,  1817,  merely  releases  the  person  of  a  debtor,  but 

does  not  affect  the  debt  United  States  e.  Beatfie,  97. 
99.  The  pmvisbns  of  the  act  of  9d  March,  1799,  which  require  certain 
marks  to  be  set  upon  casks  containing  foreign  distilled  spirits,  are  not 
repealed,  directly  or  constructively,  by  the  aet  of  90th  April,  1818,  re- 
quiring the  deposit  of  distilled  spirits  in  the  public  warehouses. 
United  Stotes  «.  Halberstadt,  971. 

93.  Although  the  salary  of  an  Indian  agent  b  fixed  under  the  provisions  of 

the  aet  of  90th  April,  1818,  at  a  eertoin  sum,  yet  he  has  a  right  to  an 
allowance  in  addition,  for  suoh  services  or  expenditores  as  are  author, 
iaed  by  a  general  usage  of  the  Department  of  War.  United  Stotes  v. 
Duval,  395. 

94.  The  bill  of  complaint  of  a  debtor,  against  whom  a  warrant  of  distress 

has  been  issued,  under  the  provisions  of  the  act  of  15th  May,  1890,  is 
in  the  nature  of  a  motion  to  stoy  execution  on  a  judgment,  and  the 
beginning  and  conclusion  of  the  argument  are  with  the  debtor.  Arm- 
strong e.  United  States,  404. 

95.  The  assistont  appraisers  of  goods  subject  to  ad  valorem  duty,  under  the 

act  of  98th  May,  1830,  are  in  aid  of  those  under  the  act  of  let  March, 
1893;  and  an  appraisement  by  etch  set  is  not  necessary.    United 
States  o.  Fourteen  Packages,  939. 
80 
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96.  TbepfwriMOMofUMMtoT  adXtfob*  1835»  fekuiii^  the  nuetiM  of  a 

depaty  portiwrter  where  rait  ie  aet  broaght  within  two  yean  after  a 
defimltt  do  not  apply  to  a  de&oH  winch  ooconed  befive  the  peaeiiiir  of 
theaet    Poetauater-Geiieral  v.  Rioe,  569. 

97.  In  theeenetnicth«ef  iawiiehrtmy  totradeaiidceiiMiieice,enfchaetiiooe 

of  9IWi  May,  1894,  and  19th  ICay,  1898,  the  focabniaiy  of  merabanta 
b  to  be  adopted  in  prefefenee  to  that  of  meehaniee.  UnilBd  Statee  v. 
Sarebet,984. 

9&  To  jitttifir  the  ferieitare  of  a  paeha^e  of  foo^  under  the  protidons  of 
the  fourth  eeotioo  of  the  act  of  98th  May,  1830,  either  the  paduge 
■mil  contain  an  article  not  deecribed  hi  the  info&ee,  or  the  package 
or  invoice  moet  be  OMMle  np  with  infent  to  erade  or  deftand  tlie  re- 
venoe.    United  Statee  e.  A  Paokage  of  Lece,  34L 

99.  On  an  information  tor  forftitme  of  a  package  of  goodi^  containing  an 
article  not  deecribed  in  the  invoice,  onder  tlie  proviaiona  of  the  act  of 
98th  May,  1890,  neither  aoddont,  mistake,  nor  innocenoe  of  ftaadolent 
intention  ia  a  aufiicient  gronnd  of  defence.    United  Statea  a.  A  Peck- 
age  of  Laee,  349. 

90l  On  an  inlbrmation  ibr  fiirftttnre  of  a  package  of  goode,  ooBtainrng  an 
article  not  deecribed  in  tlie  invoice,  under  the  proviaiona  of  the  act  of 
518th  May,  1880,  evidenoe  of  aodidBnt  or  mietake  may  be  given,  to  re- 
hot  the  inference  of  ftandident  intention,  bat  ia  not  a  enflwawit  gioond 
ofdefenoe.    United  Statee  e.  A  PMkage  of  Wool,  350. 

ACTION. 

1,  The  legal  prinoipie,thai  aolioaa  ariBing.ez  delicto  die  widi  the  peraon,  ia 

not  changed  or  aflbded  by  the  act  of  Congraaa  whieh  gtvea  apodal 

bail  in  aoita  brought  by  the  United  Statee,  ibr  peonniary  penaltiea 

United  Statee  e.  Kom,  50. 
9.  A  court  of  chancery,  on  a  bill  of  diauuveiy,  will  not  oompd  a  party  to 

produce  evidenoe  which  woidd  aobject  him  to  a  feifeitare.    United 

Stotea  e.  Twenty^igbt  Packagea.  313. 

3.  In  caaea  of  torta,  injuriea  and  oibn.9e8,  locality  bringa  them  within  the 

admiralty  joriadjction ;  but  m  caaea  of  oontract.  It  la  abo  neeeeaary  that 
the  aubject  matter  be  of  a  maritime  nature.  Thackarey  a.  The  Far- 
mer, 599. 

4.  Under  the  patent  Uwa,  the  United  Statea  are  not  a  party  in  a  litigation 

reepecting  the  validity  of  any  righto  daimed  or  denied  by  virtue  of 
thoee  lawa.    Wood  v.  Williama,  590. 

5.  A  oontroveray,  reapeoting  the  validity  of  a  patent  right,  ia  one  atricUy 

between  the  partiea  immediatdy  ODncemed,  alttiough  the  public  may 

have  an  eventual  intereat  in  it    Wood  v.  Williama,  590. 
0.  An  order,  on  a  rule  to  ahow  cauae  why  a  acire  fedaa  ahould  not  iaaue  to 

repeal  a  patent,  ia  merely  a  preliminary  proceeding,  and  does  not  deter. 

mine  the  queetien  of  the  validity  of  the  patent    Delano  o.  Scott,  494. 
See  AoTaorCoNQ] 
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ABIHRALTY.   See  AcnoM,  Jinumonim . 

ADMINISTRATOR. 

lo  a  Miit  of  the  United  Statee,  aftinit  the  admiBietnilm  of  a  sorety  in  a 
levenoe  bond,  btoofht  thirteen  jmn  after  the  hreachf  and  twelve  yean 
after  ehe  had  aettled  her  adminietration  aeeoont,  withont  havinir  had 
pnvioaa  notioe  of  the  bond  or  Afffeitute,  ehe  was  held  to  be  entitled  to 
jndgment,  on  pleading  want  of  aeeets  and  ftdly  adnuniitered.  United 
'  Statea  o.  Primrose.  5a 


AFFIDAVIT. 

!•  The  affidavit  of  a  party  inteieeted,  taken  withoot  eroee  eKiwination,  is 
competent  evidence  on  a  motion  fiir  an  order  on  the  oppoeite  party,  to 
prodooe  books  and  writings,  under  the  provisions  of  the  act  of  d4th 
September,  1789.  United  States  «.  Twenty-eight  Packages,  311. 
SL  Where  in  acts  sabeequent  to  that  of  3d  Bfarch,  1817,  the  coUeetor  of  the 
onstoms  may  administer  an  oath  or  perform  any  other  act,  it  was  on- 
neoessary  to  authorise  the  deputy  coUeetor,  lor  that  loUows  of  course. 
United  States  v.  Barton,  44a 

AGENT. 

1.  Wliere  work  or  materials,  necessary  ibr  building,  repairing  or  supplying 
a  vessel,  are  fhmished  on  a  contract  with  an  intennediate  agent  or  per« 
son  who  is  not  the  owner  or  master,  neither  the  workmen  and  mate- 
rialmen,  nor  such  intermediate  person  or  agent,  have  a  lien  on  the  re^ 
eel.    Harper  e.  The  New  Brig,  542, 

S*  The  responsibility  of  a  merchant  for  the  negligence  or  unlawful  acts  of 
his  clerk,  is  United  to  eases  properly  within  the  soope  of  his  employ- 
ment   United  SUtes  V.  HalbersUdt,  364. 

3.  In  the  act  of  3d  March,  1809,  there  is  no  distinction  between  Bateiga  and 

domeetio  agents,  as  to  either  the  mode  of  appointment,  the  tenure  and 
permanency  of  their  offices,  or  the  terms  on  which  they  may  leoeivs 
them.    Armstrong  o.  United  Statea,  4dO. 

4.  A  permanent  agent  is  one  appointed  by  the  President,  with  the  advice 

and  consent  of  the  senate,  in  contradistinetiQn  to  one  specially  a|^nted 
by  the  head  of  a  department,  for  some  particular  service,  and  on  terms 
agreed  upon.    Armstrong  v.  United  States,  421. 

&  Where  a  pnbUc  officer,  not  appointed  or  prohibited  by  law,  is  employed 
by  the  head  of  a  department,  his  duties  and  compensation  are  to  be 
regulated  by  the  agreement  made  in  the  case.  United  States  e.  M*Gall, 
573. 

6b  Where  a  pubUe  offioer,  at  the  request  of  the  head  of  a  department,  per- 
fimns  other  public  duties  than  thoae  properly  belonging  to  his  office,  he 
is  entitled  to  extra  compensation.    United  States  e.  Duval,  375. 

7.  In  aU  cases  where  a  discretion  is  confided  to  the  head  of  a  department  of 
the  government,  to  allow  or  disallow  a  charge  of  a  pubUo  officer,  aooort 
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and  jary  have  the  Mune  diicretioii  over  the  ehufe,  when  it  comet  be- 
Ibre  them  ibr  levisioo  and  eTt mini!  ion.    United  Stitei  «.  Daval,  373. 

8.  Where  a  ehaigtt»  net  prohlbilwl  bj  law,  is  nipported  bj  a  ciear  eqoitj 

arlnDf  from  a  bool  fide  yii  jiw  ■iinf le  ef  eervioe  by  a  pvUie  officer,  or  a 
honl  fide  expenditure  of  money  fiir  the  poUic  aervioe,  a  diicretion  in 
pceperly  vested  in  the  bead  of  a  deputment  of  the  fovemraent  to  allovr 
it,  althoqfh  there  ie  no  eipteei  anthority  fir  it,  and  it  ia  not  a  ■object 
of  etrict  legal  right    Uni^  Statoe  v.  Dnval,  374. 

9.  A  navy  egent  itationed  abroadt  who  hu  been  removed,  or  whoee  cffiee 

haa  been  vacated,  cannot  charge  the  government  with  hia  return  home, 
nor  with  hie  travelling  ejpeneee  in  going  to  the  seat  of  government  to 
seHle  hie  aocoonts.    Armstrong  a.  United  fitales,  439. 

10.  Where  an  artiele  is  fiimiahed  by  a  navy  sgent,  and  expremly  received 
and  lusoepted  by  the  United  States  ibr  the  public  nse,  he  b  entitled  to  a 
credit  ibr  its  value,  although  the  article  is  not  one  which  an  agent  ia 
authorissd  to  purchase  on  public  acoeunt  Armstrong  a.  United  States, 
430. 

11.  Expenditures  made  by  an  Indian  agent,  fiir  the  benefit  of  the  Indians, 
and  on  a  tract  of  land  reserved  and  held  by  themselves,  are  not  to  be 
charged  to  the  United  Stales.    United  States  e.  Duval,  390. 

AGREEMENT.    SeeCoimuoT. 

AMENDMENT. 

In  an  action  of  debt  against  one  obligor,  a  dedaiation  aetting  fiirth  a  joint 
and  several  bond,  cannot  be  amended,  by  adding  a  new  count,  setting 
fiirth  a  joint  bond  of  the  defendant  and  another  person.  Fostmaeler- 
General  v.  Ridgway,  137. 

Bee  PaAcncs. 

APPEAL. 

An  appeal  lies  fimn  a  decree  of  the  district  court,  refiising  an  order  ibr  the 
sale  of  a  vessel,  on  an  application  by  one  of  two  part  cwaers,  who  have 
an  equal  interaiC    Ikvis  v.  The  Seneca,  3fi. 

APPOINTMENT. 

1.  A  permanent  agent  is  one  appmnted  by  the  President,  vnth  the  advice 
and  consent  of  the  senate,  in  cootradlstbiction  to  one  specially  appointed 
by  the  head  of  a  department,  fiir  some  particular  service,  and  on  terms 
agreed  upon.    Armstrong  v.  United  States,  419. 

9.  A  discretion  is  vested  in  the  head  of  a  department,  to  allow  a  special 
officer  employed  under  it,  compensation  fiir  his  services  even  beyond 
the  amount  agreed  upon,  should  he  consider  them  equitably  entitled  to 
it.    United  States  V.  MOaU,  574. 

See  AoDiT. 
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APPRAISEMENT. 

On  an  inibraMtimi  fbr-ftrfeltiire  of  gfoods,  raliject  to  ad  Talorem  daty,  the 
appniMBient  of  the  pabtie  appraisers  is  a  neeessary  and  preparatory 
prooeedinjr,  and  is  prima  fteie  evidenoe*  United  States  v.  Fourteen 
Packages,  340. 

APPROPRIATION. 

A  debtor  cannot  appropriate  a  payment.  In  saefa  manner  as  to  affeet  the 
relative  Halnlity  or  ri|fhts  of  his  different  sureties,  without  their  assent. 
United  States  «.  NorveU,  125. 

ARGUMENT. 

The  court  are  not  bound  to  notice  in  the  chargfc,  a  point  of  law  embraced  in 
the  argument,  unless  their  opinion  upon  it  was  explicitly  required. 
United  States  o.  Fourteen  Packages,  252. 

ARREST,  See  Imprisonmknt. 

ASSIGNEE. 

Where  a  Teasel,  bon4  fide  assigned  by  the  owner,  is  subsequently  sold  under 
a  lien  of  workmen  and  materialmen,  the  assignee  is  entitled  to  a  dis- 
tribntion  of  the  surplus,  in  preference  to  a  creditor  having  no  such  ap- 
propriation.   Harper  o.  Hie  New  Brig,  552. 

BAILMENT. 

1.  A  hirer,  having  charge  of  the  property  of  another,  is  answerable  for  an 

injury  which  is  caused  by  the  omission  of  that  care  which  a  man  of 
common  prudence  would  have  taken  in  his  own  concerns.  Reeves  o. 
The  Constitution,  585. 

2.  An  owner  of  property  let  out  to  hire,  is  not  entitled  to  indemnity  for  an 

injury  it  may  sustain  in  the  service  in  which  it  is  used,  unless  such 
injury  is  caused  by  an  abuse  of  it,  or  by  such  negligenoe  as  brings 
responsibility  upon  the  hirer.    Reeves  v.  The  Constitotioo,  585. 
See  Pilot. 

BANiaHUPTCY,  see  ImoLvsNcr. 

BILL  OF  EXC9BANGE. 

Where  a  bill  of  exchange,  properly  drawn  by  an  authorised  agent  on  the 
head  of  a  department,  is  permitted  by  him  to  be  protested  for  non- 
aoeeptance  and  non-payment,  under  a  mistake  of  a  fiust  concerning  it, 
the  agent  is  entitled  to  a  credit  for  the  damages  paid  by  him  in  conse- 
qoenoe  of  the  protest    Armstrong  e.  The  United  Stetes,^  427. 

BOND. 

I.  Where  a  jriaintiff  dedaree  against  one  obligor  alone,  as  jointly  and 
severally  bound,  and  the  defendant  pfeads  non  est  factum,  a  joint  bond 
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rf  ttn  jflftndint  —J  aMUiflr  fw— is  aot  wiAmim,  tiwgfc  it 
ta  dite  tnd  uDoanl  with  that  daaerihed  ift  tiw 
tar^wwrd  «.  fiidfws^,  130. 
S.  If  a  bond  be  taken  at  <wnin<m  law,  with  a  fnmHSAm  m  fait  good  and 
in  part  bad,  a  reooforj  maj  be  bad  on  it,  iir  a  braach  of  tha  good  pari. 
United  Statea  v.  Brown,  174. 

3.  If  a  bond  be  taken  nnder  a  atatate,  with  a  eonditien  in  paitpKactibed 

bj  the  alatate,  and  in  part  not  pnaeribed  bj  it,  jet  if  it  be  easily 
divisible,  a  leoovery  may  be  had  an  it,  iir  a  bnacfa  of  the  part  pre> 
scribed  by  the  atatnfte.    United  States  «.  BMwn,  179. 

4.  If  a  bond  be  taken  nnder  a  statate,  deehriny  that  it  shall  beinapra. 

aoribed  fbnn  and  in  no  other,  a  veeoveiy  cannot  be  had,  if  it  variea 
.  ftom  the  statote,  or  if  the  oendition  oootains  more  than  the  statate  ro- 
qoifes.    United  States  v.  Brown,  179. 

5.  A  retrospective  eoodition  in  a  statntory  bond  is  void.    United  States  o. 

Brown,  170. 
€.  Where  one  of  two  soreties  in  a  joint  and  several  bond  given  to  the 
United  States,  is  sued  separately,  a  discharfe  of  the  other  manf^^  by 
the  PieoidBnt  nnder  the  provisions  of  the  act  of  3d  Maiofa,  1817,  can- 
not be  given  in  evidence  nnder  a  plea  of  paymcaL  United  Stalea  «. 
Beattie,97. 

7.  The  reception  and  detention  of  an  official  bond,  by  the  postmasler. 

general,  lor  a  canaiderable  time,  without  objection,  m  anfficieDt  evi. 
dence  of  its  acoeptanoe.    United  States  «.  Norrell,  ISO, 

8.  The  postmaster-general  haa  a  right  to  raqniie  a  bond  from  n  deputy 

postmaster,  fiir  the  fidthlU  perfbrmaaee  of  the  dotiea  of  his  office, 
although  ottch  bond  is  not  eipnsaly  leqnirad  by  law.    Poatmsaler- 
General  a.  Rice,  561. 
SeeSoBBTT. 

BOTTOBfRY. 

A  ease  of  necnssity  akme  authorises  a  master  to  pMgn  his  veasel  by  giv- 
ing a  bottomry  bond.    Fatten  a.  Tlw  Randolph,  459. 
See  OwHBM  or  Vi 


CARGO. 

1.  Where  artielea  belonging  to  the  cargo  are  embwded  by  the  fraud  or 
negligence  of  a  seaman,  he  is  chaigeable  to  the  valne^  and  the  amount 
may  be  deducted  fiom  his  wages.    Edwards  a.  Sherman,  467. 

51,  Where  artiolea  belonging  to  the  cargo  are  embeoled,  an  innocent  aeamaB 
is  not  chargeable  ftr  the  lorn  occasiooed  by  the  fraud  or  nagligenoe  of 
others,  nor  is  he  to  contribute  any  portion  from  hia  wagea  to  make  it 
good.    Edwards  a.  Sherman,  467. 

3.  When  a  portion  of  a  veaeal  or  her  cargo  is  saved  by  the  meritnrioua  and 
extraordinary  aaEartioiia  of  the  saemMii  a  new  lien  ariaea  thuraon  frr 
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tbeir  wagM*  •Mumsh  Ike  .Mght  is  loit,  and  ths  orifiml  eontVMt 
•wnnllfld.    Aduns  «.  The  8ophia«  79. 
4.  PaymeDt  aiid  receipt,  on  the  final  diacharge  ef  the  cargiH  ia  the  oaual 
and  anfllcient  erideaoe  of  the  tenunation  ef  a  aeaman'i  oontraet  for 
wagea.    Philtipa  e.  Tlw  Seatterfood,  5. 

CHANC^K  x  f  See  Duuuvjoit. 

CIRCOTT  COURT,  See  JuaisDicnoN. 

» 

CLAIM,  See  Lmc. 

COLLECTOR  OF  THE  CUSTOMS. 

Where  in  acta  aubaequent  to  that  of  3d  March,  1817,  the  ooUector  of  the 
cnstomi  may  administer  an  oath  or  perform  any  other  act,  it  wu  nn- 
neoeteary  to  anthoriae  the  depo^  collector,  for  that  foUowa  of  ooone. 
United  Statea  «.  Bartoo«  446. 

COLLECTOR  OF  REVENUE. 

In  a  ami  againat  a  mirety  of  a  eoUeelor  of  internal  rerenne,  upon  a  joint 
and  aeveral  bond,  with  ooodttien  that  the  ooBector  haa  traly  and  foith- 
ifaUy  diacharged  hie  dntiea,  and  alio  with  eonditkm  that  he  will  truly 
and  foithlhUy  disohaige  them,  a  recovery  may  be  had  againit  the 
aore^  for  a  bnach,  by  the  ooflecter,  of  the  hitter  eonditioo.  United 
Statea  V.  Brawn,  179. 

CONSIGNEE. 

Where,  oo  an  information  for  firfoitorei  a  daim  and  anawer  are  filed  by 
an  agent  and  oonaignee,  for  the  owner,  and  the  jary  are  gwom  to  try 
an  iasoe  between  the  United  Statea  and  the  owner,  the  eonrt  will  not, 
after  feediet*  grant  a  new  trial,  on  the  gromid  that  the  jory  were  in- 
correctly qoalified.    United  Statea  «.  Foorteen  Paekagea,  347. 

CONSUL. 

I.  Tlw  advice  of  an  Amerlean  Conanl,  in  a  foreign  port,  givea  to  the  maa- 

ter  of  a  Teflel  no  jnatifiealiflo  for  an  illegal  act    Wilion  e.  The 
Maty,  9S. 

II.  When  a  voyage  ia  broken  up  without  necearity  in  a  foreign  port,  and 

the  Mamen  are  diacharged,  without  payment  to  the  consul  of  tlie  three 
motttha*  wages  required  by  the  act  of  28th  February,  1803,  the  court 
will,  on  a  libel  of  the  aeamen,  compel  the  owner  to  pay  the  three 
months*  wages,  two  thirds  to  th^  seamen,  and  the  other  third  for  the 
we  of  the  United  Statea.  Pool  a.  Welsh,  19a 
9.  It  may  be  doubted,  however,  iriiether  the  intention  of  congress  waa  to 
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nqmn  or  pvmit  tho  payflMDl  V>  be  madep  elwvlwia  thu  to  the 
ml  at  the  port  of  discluige.    Pool  a.  Wekh*  19& 
See  Acts  or  CoHO] 


CONSTRUCTION  OF  LAWS  AND  WRITINGS. 

1.  The  word  *or'  hae  aoiiietiaiee  been  ooaetmed  to  meaii  'and,*  when  muh. 

oonatnictioD  has  been  clearly  neoeaMry  to  give  eflSfici  to  a  daoae  in  a 
willt  or  to  aome  lei^iaUtive  proviaioii,  but  never  to  change  a  oontiact  at 
pieaaare.    DonglaBB  v.  Eyre,  148. 

2.  To  aathoriae  the  entry  of  amall  pieoea  of  bolt  iran,  ooder  the  name  of 

^  chain  linka,'  it  moat  be  proved  that  they  have  been  previoualy  known 
in  oommeroe  by  that  name.    United  StaAea  o.  Sarchet,  383. 

3.  Where  a  piece  of  bar  or  bolt  iron  haa  been  changed  by  aobeeqnent 

mana&cture,  it  ceaaea  to  be  aobjeci  to  doty  aa  auoh,  althoogh  it  may 
not  have  become  a  new  and  diatinct  mana&ctore,  or  aaaumed  a  new 
name  or  oae.    United  Stalea  v,  Sarchet,  391. 

CONTRACT. 

1.  The  maater'a  wagea  are  a  perMUial  charge  on  the  owner,  and  give  no 

claim  on  the  veaaeL    PhiUipe  o.  The  ScaAleigood,  2. 
3.  A  contract  between  a  paaaenger  and  the  maaler  of  a  vobibI  fer  the  paa- 

aage,  ia  a  peraonal  contract,  not  cogninble  in  the  admifahj.    Bracket 

e.  The  Hercolea,  191. 

3.  When  the  caigo  and  freight  of  a  veaiel  ara  loat,  befiiie  the  tenninatioD 

of  a  voyage,  the  wagea  of  the  aeamen  are  abo  kiat  and  the  original 
contract  therofor  ia  annulled.    Adama  «.  The  Soplua,  79. 

4.  Where  the  diacharge  of  a  aeaman  at  a  foreign  port,  before  the  tormina^ 

tion  of  the  voyage,  ia  involuntary  on  hia  part,  and  without  reaaonaUe 
eauae,  he  doea  not  forfeit  hia  wagea,  hot  ia  entitled  to  payment  up  to 
the  time  of  the  arrival  of  the  veaKl  at  the  laat  poet  of  delivery.  Vea- 
cock  e.  WCuXU  331. 

5.  Shifting  artidea  for  a  voyage  *■  from  Philadelpliia  to  Gibraltar,  other 

porta  in  Europe,  or  South  America,  and  back  to  Philadelphia,'  authoriae 
a  voyage  directly  from  Gibraltar  to  South  America,  without  piooeeding 
to  any  intermediate  European  port,  but  not  a  retom  afierwaxda  from 
there  to  a  European  port    Douglaaa  e.  Eyre,  149. 

6.  Where  ahipping  artidea  declare  the  voyage  to  be  *  from  Philadeli^iia  to 

South  America,  or  any  other  port  or  porta,  backwarda  and  forwardi, 
when  and  where  required,  and  back  to  Philadelphia,*  it  ia  no  violation 
of  the  contract  with  the  aeamen,  for  the  maater  to  proceed  from  South 
America  to  Europe,  and  afforda  no  juatification  to  them  for  leaving  the 
vefloeL    Magee  e.  The  Moea,  335. 

7.  A  contract  for  wagea  on  a  voyage  between  ports  of  adjoining  atatea  and 

on  the  tide  water  of  a  river  or  bay,  ia  within  the  jnriadiction  of  the 
District  Court,  and  may  be  enforced  by  a  aoit  in  rem  in  the  admiralty. 
Smith  V.  The  Pekin,  303. 
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8.  A  fleumm  who  NtarfM  to  a  Tefliel,  after  a  week'fl  abaenee  without  leave, 

aod  contirraeB  dariagf  the  rest  of  the  Toyagfe,  m  to  receive  hia  wages  at 
the  rate  originally  contracted  for,  in  the  ihipping  uticlet,  nnleai  a  new 
contract  b  explicitly  made.    8nell  o.  The  Independence,  145. 

9.  Where  the  shipping  articles  specify  the  wages  of  the  mate  of  a  vessel, 

he  cannot  give  parol  evidence  of  an  agreement  to  aUow  him  other 
compensation.    Veacock  v.  M*Call,  329. 

10.  A  contract  for  wages  on  board  of  a  steamboat,  plying  between  porta  of 

adjoining  states,  on  a  navigable  tide  river,  may  be  enforced  by  a  suit 
in  rem,  in  the  admindty.    Wilson  e.  The  Ohio,  505. 

11.  Where  shipping  articles  have  been  signed  by  a  seaman  and  delivered  to 

the  maater,  and  the  amoont  of  wages  is  omitted  by  mistake  or  aoddent, 
without  fraud,  it  is  competent  to  either  party  to  show,  by  parol  testi- 
mony, what  the  contract  was  in  relation  to  wages.  Wickham  a.  Blight, 
455. 

12.  The  shipping  articles  most  declare  explicitly  the  porta  at  which  the 

voyage  is  to  commence  and  terminate.    Magee  a.  The  Moss,  226. 
See  DsviATioN. 

CX)tJRTB,  See  JuiiismcmoN. 

CREDITOR. 

1.  Where  a  surplus  remains  in  court,  after  lbs  sale  of  a  vessel  by  a  proceed- 

ing in  rem  in  the  admiralty,  a  party,  having  a  lien  or  appropriation  of 
the  vessel  preccdently  legally  fixed,  may  claim  a  distribution  of  such 
surplus,  although  his  original  demand  was  not  such  as  could  be  pro- 
ceeded for  in  the  admiralty.    Harper  e.  The  New  Brig,  549. 

2.  The  priority  of  the  United  States  gives  no  lien  on  property  under  eze- 

cirtioD  when  it  accrued.    United  States  «.  The  Mechanics'  Bank,  54. 

CUSTOM,  See  Usage. 

DAMAGE. 

Where  a  steamboat  was  hired  for  the  purpose  of  towing  a  vessel,  to  which 
she  was  fastened,  and  both  were  under  the  direction  of  a  licensed 
pilot,  the  owner  of  the  steamboat  is  not  entitled  to  damages  on  account 
of  injury  sustained  in  the  course  of  the  navigation,  and  not  caused  by 
undue  negligence  of  the  pilot    Reeves  o.  The  Constitution,  584. 

M 

DECLARATION.    See  PLBAniiia. 

DEMURRAGE. 

1.  Where  a  vessel  is  detained  in  port  by  the  wrongful  absence  of  a  ■'"^msnt 

a  deduction  from  his  wages  is  allowed,  to  the  amount  of  loss  actually 
sustained.    Brown  a.  The  Neptune,  90. 

2.  Where  a  vessel  is  detained  by  the  refusal  of  the  seamen  to  work,  they  sre 
81 
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to  be  charged  wHh  the  deraomge,  and  the  proportioik  of  each 

who  reiiiied  is  to  be  deducted  from  hb  wages.    SoeU  e.  The  Indepen- 

denoe,  145. 

DESERTION.    SeeAMiioi. 

DEVIATION. 

1.  Where  shipping  articles  authorise  the  master  to  tcnich  at  certain  intenne- 
diateporte,*'or  ashe  may  direct,**  it  is  no  yiolatioii  of  his  oontraot  with 
the  seamen  to  stop  at  a  place  not  named,  and  affords  no  jnstiftratiop  to 
them  lor  leaving  the  Teasel.    Wood  e.  The  Nimrod,  84. 

3.  A  change  cf  a  Toyage  from  that  specified  in  the  shipping  articles,  most 
he  actoally  resolved  on  and  known  to  a  seaman,  to  anthoriae  him  to 
leave  a  vessel  withoot  forfeiting  his  wages.    Doog^hss  o.  Eyre,  150. 

SeeCkNmACT. 

DISCHARGE. 

1.  When  a  voyage  is  broken  up  without  necessity  in  a  foreign  port,  and  the 
seamen  are  discharged,  without  payment  to  the  consul  of  the  three 
months*  wages  required  by  the  act  of  38th  February,  1803,  fht^  court 
will,  on  a  libel  of  the  seamen,  compel  the  owner  to  pay  the  three  months* 
wages,  two-thirds  to  the  seamen,  and  the  other  third  for  the  use  of  the 
United  Stotes.    Fool  e.  Welsh,  198. 

9.  The  payment  o£  three  months*  wages,  under  the  set  of  88Ch  February, 
1803,  is  confined  to  cases  of  the  voluntary  discharge  of  awamem  in  n 
foreign  port    Pool  e.  Welah,  198. 

See  Amdicb. 

DISCX>VERY. 

A  court  of  chancery,  on  a  bill  of  discovery,  will  not  compel  a  party  to  pro- 
duce evidence  which  would  subject  him  to  a  forfeiture.  United  States 
o.  Twenty^ight  Packages,  313. 

DISTRICT  COURT.    See  Jusisdiction. 

DUTIES. 

!•  Where  goods,  subject  to  ad  valorem  duty,  are  purchased  in  a  foreign 
place  and  exported  to  the  United  States,  a  true  valuation  in  the  invoice 
is  the  actual  cost  at  which  they  were  purchased.  United  States  «. 
Twelve  Casks,  510. 

3.  Where  goods,  subject  to  ad  valorem  duty,  are  manufectured  in  a  foreign 
country,  and  exported  to  the  United  States  by  the  roanufectnrer,  a  true 
valuation  in  the  invoioe  b  the  market  price  or  value  at  the  place  of  ex- 
portation.   United  States  e.  Twelve  Casks,  510. 

3.  A  felse  valoatioD  in  an  invoioe  of  goods  subject  to  ad  valorem  duty,  is  a 
price  charged  in  the  invoice,  less  than  the  feir  and  just  buying  and  sell- 
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ing  prices,  at  the  time  and  place  where  the  invoice  waa  made  ap.  Uni- 
ted States  V,  Foarteen  Packages,  244. 
4.  To  malce  up  a  fidse  invoice  at  the  place  of  exportation,  with  intent  to  de- 
firand  the  revenue,  b  not  an  ofience  against  the  law,  until  fi>Uowed  np 
by  an  actual  attempt  to  use  it  for  the  purposes  of  an  entry.  United 
States  V.  Twenty-eight  Packages,  330. 

EMBEZZLEMENT. 

1.  Where  artides  belonging  to  the  cargo  are  embezxled  by  the  firaod  or 
negligence  of  a  seaman,  he  is  chargeable  for  the  valne,  and  the  amount 
may  be  deducted  from  his  wages.    £klwards  v.  Sherman,  464. 

3.  Where  articles  belonging  to  the  cargo  are  embezzled,  an  innocent  seaman 
is  not  chargeable  for  the  loss  occasioned  by  the  fraud  or  negligence  of 
others,  nor  is  he  to  contribute  any  portion  from  bis  wages  to  make  it 
good.    Edwards  v.  Sherman,  464. 

3.  A  seaman  is  chargeable  for  the  value  of  articles  lost  by  his  inattention 
and  carelessness;  and  the  amount  may  be  deducted  from  his  wages. 
Brown  v.  The  Neptune,  91. 

EVIDENCE. 

1.  A  certified  statement  of  a  balance  due,  and  the  report  thereof  to  the  comp- 
troller, is  not  such  a  transcript  from  the  books  and  proceedings  of  the 
treasury,  as  may  be  given  in  evidence  under  the  second  section  of  the 
act  of  3d  March,  1797.    United  States  e.  Patterson,  47. 

9.  The  letters  and  transactions  between  the  officers  of  the  government  and  a 
debtor  to  the  United  States,  relative  to  his  account,  may  be  given  in 
evidence  under  a  plea  of  payment    United  States  v.  Beattie,  97. 

3.  The  provisions  of  the  act  of  3d  March,  1825,  substitute  a  certified  state- 

ment of  the  settled  account,  as  evidence  in  suita  against  deputy  post- 
masters, in  lieu  of  the  certified  copy  of  the  account  current  required  by 
the  provisions  of  the  act  of  30th  April,  1810.  Postmaster-General  v. 
Rice,  563. 

4.  Where  an  information  has  been  filed  under  the  provisions  of  the  act  of 

dSth  May,  1830,  against  articles  alleged  to  be  falsely  charged  in  an  in- 
voice, the  court  will  not  grant  an  order  on  the  claimant  to  produce  the 
invoice  on  the  trial  of  the  cause.  United  States  v.  Twenty  >«ight  Pack- 
ages,  310. 

5.  On  an  infbrmation  for  forfeiture  of  a  package  of  goods,  containing  an 

article  not  described  in  the  invoice,  under  the  provisions  of  the  act  of 
38th  May,  1830,  evidence  of  accident  or  mistake  may  be  given  to  rebut 
the  inforenoe  of  firaudulent  intention,  but  is  not  a  sufficient  ground  of 
defence.  United  States  v.  A  Package  of  Wool,  350. 
^  On  an  infonnation  for  forfeiture  of  goods,  subject  to  ad  valorem  duty,  the 
appraisement  of  the  public  appraisers  is  a  necessary  and  proparatory 
proceeding,  and  is  prima  fiune  evidence.  United  States  9.  Foorteeii 
Packages,  340. 
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KVIDENCEL 

7.  ToantboriM  thecntiyof  ■nail  piaoMof  boh  ino,  oadBr  the  name  of 

*  chain  links,'  it  nHut  be  proved  that  tbey  have  been  prenoualy  known 
in  oommeroe  by  that  name.    United  States  «.  flaichrt,  383. 

8.  The  return  of  an  official  bond  to  the  principal  obligor,  by  the  poabnaeler. 

general,  lor  the  porpoee  of  obtaining  an  additional  aoxeity,  afforda  no 
proof  that  it  had  not  been  accepted;  nor  does  it  amoont  either  to  a  sor- 
render  or  eanoelliiigof  it    Postmaster  jGeneral  «.  NorveD,  123. 

9.  An  entry  in  the  log-book  is  prima  iacie  evidence  ef  its  troth  in  evoy 

partieolar,  and  to  be  ftlrified,  most  be  dii|mved  by  satis&etoiy  evi- 
dence.   Douglass  e.  fyie*  153. 

10.  Where  the  shipping  articles  qwciiy  the  wages  of  the  mate  of  a  vesid, 

he  cannot  give  parol  evidence  of  an  agreement  to  aUow  him  other  com- 
pensation.   Veacock  e.  M*Callf  329. 

11.  The  mere  existence  of  a  previoos  patent  or  specification  of  an  improve- 

ment is  not  sufficient  to  estabUsb  the  &ct  of  frand  in  a  sofaaeqaent  pa- 
tentee of  a  similar  improvement;  actual  knowledge  of  it  moat  be 
proved.    Delano  e.  Scott,  501. 

12.  An  exemplification  of  a  patent  afterwards  sonendered  and  cancelled, 

may  be  given  in  evidence  to  show  that  an  improvement,  subseqoentlf 
patented,  is  not  original.    Delano  e.  Soott,  496. 

13.  A  previous  and  contradictory  statement  of  a  witness  may  be  given  in 

evidence  to  impeach  his  credit,  but  not  as  proof  of  the  ftds  fivmerly 
stated.    Hand  e.  The  Elvira,  61. 

14.  A  juror  ought  to  disregard  his  private  knowledge^  and  to  render  his 

verdict  solely  on  the  legal  and  open  testimony  of  the  caoae.  United 
^tes  V.  Fourteen  Packages,  257. 

15.  It  is  no  invasion  of  the  privilege  of  the  Jnry  for  the  oomt  to  present  to 
them  their  views  of  the  nature,  bearing,  tendency,  end  weight  ef  the 
evidence.    United  States  e.  Fourteen  Packages,  254. 

16.  The  court  have  no  right  to  give  the  jury  any  direction  upon  questions  of 

fiust,  but  it  is  their  duty  to  call  their  attention  ta  particular  points,  and 
to  observe  upon  the  tendency,  force,  and  comparative  weight  of  conflict- 
lag  testimony.    United  States  «.  Sarchet,  263. 
See  AooouNT,  Bonn,  CloirraACT,  DisoovuiT,  UaAos. 

EXECUTION. 

1.  Levy  and  condemnation  under  an  execution  keep  a  judgment  alive,  and 

preserve  the  lien  without  a  scire  fiydas.  United  Slates  «l  Mechanics' 
Bank,54. 

2.  The  proceeds  of  an  execution  out  of  a  state  court,  being  in  the  sheriff's 

hands,  and  claimed  both  by  the  plaintiff  and  by  the  United  States,  who 
were  also  judgment  creditors,  were  paid  to  the  former  on  his  agreeing 
to  pay  them  over  to  the  latter,  if  *  the  said  court'  decided  tbey  were 
entitled  to  them ;  held,  that  assumpsit  for  money  had  and  received  will 
lie  at  the  suit  of  the  United  States,  in  this  court,  against  the  receiving 
creditor.    United  States  v.  Mechanics'  Bank,  53w 


INDEX.  6tt 

EXBOUnON. 

3.  Where  the  mtfriial  fefiee  on*  bat  does  not  keep  tctul  peenMioa  oi  a 

▼enelf  which  had  beeo  ramofed  from  a  wharf  without  the  knowledge 
of  the  wharfinger,  and  ahe  is  sabseqnently  retumad  to  the  same  wharij 
the  wharfinger  is  to  be  paid  his  piefions  whaHage,  oat  of  the  proceeds 
ofasaleonder  theexeoatioii,maidesabseqneiittoherretniiL  Johnson 
«.  The  M'Donough,  101. 

4.  Where  a  sum  of  money  in  court  has  been  decreed  to  be  paid  to  a  libellant, 

the  court  will  not,  on  apptieation  of  a  creditor,  appvopriato  il  to  a  drill 
doe  bjr  the  libellant.    Bracket «.  The  Hereulea,  184. 

5.  Where  a  sun^us  remains  in  court  from  the  proceeds  of  a  salei  made  for 

the  benefit  of  a  lien  creditor,  it  may  be  appropriated  in  payment  of  other 
liens  on  the  original  property,  bat  not  of  debts  arising  on  contracts 
merely  penonaL    Bracket  o.  Tlie  Hercules,  188. 

8.  Workmen  and  materialmen,  baring  a  lien  on  a  Tessel  which  has  been 
taken  in  execation  and  sold  under  a  judgment  in  fitTour  of  the  United 
States,  are  entitled  to  payment  out  of  the  fund  in  preference  to  the 
United, States.    Phillips  «.  The  Seattergood,  1. 

See  JuDGMKNT,  PaAcnoB. 

FORFEITURE. 

1.  To  subject  a  Tessel  to  ibrfeitnre  according  to  the  provisions  of  the  act  of 
3d  March,  ]819«  there  must  be  an  excess  of  twenty  passengeis  beyond 
the  proportion  of  two  to  every  five  tons  of  the  vessel  United  States  «. 
The  Louisa  Barbara,  334. 

3.  To  justify  the  forfeiture  of  a  package  of  goods,  under  the  provisions  of 
the  fourth  section  of  the  act  of  38th  May,  1830,  either  the  package 
must  contain  an  article  not  descrilwd  in  the  invoice,  or  the  package  or 
invoice  must  be  made  up  with  intent  to  evade  or  defraud  the  revenue. 
United  States  e.  A  Package  of  Lace,  341. 

3.  To  subject  goods  to  forfeiture,  fer  a  felse  valuation,  it  must  be  accom- 
panied by  a  fraudulent  intent  and  design.  United  States  e.  Fourteen 
Packages,  344. 

See  Aots  or  CoNQaiss,SiAiaor,  Wi 


FRAUD.    See  Aots  or  Comqexsb,  Foamnnii. 


FREIGHT. 

Where  a  portion  of  a  vessel  which  has  been  vrrecked^  and  the  eeamen  who 
fermed  its  crew,  are  both  brought  to  the  United  States  on  board  of  an. 
other  vessel,  the  master  of  such  vessel  has  a  lien  on  the  property  for  the 
freight,  bat  not  fer  the  passage  money  of  the  seamen.  Bracket  e.  The 
Hefcttles,  191. 
SeeCAaoo. 

HYPOTHECATION.    See  BormuT. 
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IMPOSTS. 

1.  The  fole  objeet  of  the  laws  of  impoet  is  ffae  ooDectian  of  the  datiee;  the^ 

are  not  intended  for  itie  paniahment  of  Crimea.    United  States  o.  Tiren- 

ty-eight  Packagea,  3S6. 
S.  Where  a  setzare  is  made  on  land  under  the  laws  of  impost,  the  claimant 

has  a  right  to  a  trial  by  jary.  United  States  v.  Fourteen  Packages^  237. 
See  DuTUEs. 

IMPRISONMENT. 

I.  Where  a  seaman  is  apprehended  and  detained  in  groal  until  the  Teasel  ia 
ready  to  proceed  on  her  voyage,  he  does  not  forfeit  his  wages,  hot  the 
cost  of  his  commitment  and  of  his  support  in  goal  is  to  be  deducted 
from  them.  Brower  «..The  Maiden,  296. 
9.  The  imprisonment  of  a  seaman  in  a  foreign  gaol,  at  the  instance  of  the 
master  of  a  vessel,  is  only  to  be  justified  by  extreme  necessity.  Magce 
«.  The  Moss,  232. 

3.  The  practice  of  imprisoning  disobedient  seamen  in  foreign  goals  is  of 

doubtful  legality,  and  to  be  excused  ooly  by  a  strong  cose  of  necessity. 
Wilson  V.  The  Mary,  33. 

4.  If  the  imprisonment  of  a  seaman  in  a  foreign  port  is  improper,  the  ex- 

penses of  it,  or  of  the  employment  of  a  person  in  his  stead,  are  not  to 
be  dedected  from  his  wages.    Wilson  e.  The  Mary,  33. 

5.  Where  a  seaman  b  imprisoned  for  misbehaTiour,  he  doea  not  forfeit  the 

wages  accruing  during  his  confinement    Wood  v.  The  Nimrod,  89. 

INFORMATION. 

1.  On  an  information  for  forfeiture  of  a  package  of  goods,  oontaining  an  ar- 

ticle not  described  in  the  invoice,  under  theproTiaignsof  theaetof  98th 
May,  1830,  neither  accident,  mistake,  nor  innocence  of  firaudnlent  in- 
tention is  a  sufficient  ground  of  defence.  United  States  v.  A  Padiage 
of  Lace,  342. 

2.  Where  an  article  not  described  in  the  invoice  is  found  in  a  package,  the 

whole  package,  and  not  the  article  alone,  is  forfeited  under  the  pro- 
visions of  the  act  of  28th  May,  1830.    United  States  e.  A  Package  of 
Wool,  350. 
See  PaAoncE. 

INSOLVENCY. 

Where  a  joint  judgment  b  rendered  against  two  obligors  in  fevour  of  the 
United  States,  and  one  of  them  is  subsequently  released  under  the  pro- 
visions of  the  act  of  2d  March,  1831,  such  release  b  a  sufficient  defence 
under  a  i^ea  of  payment  to  a  scire  fecias  issued  to  revive  the  judgment 
against  the  other  obligor.    United  States  e.  Thompson,  &SL 

See  Acts  of  ConaftSBS,  ExBConoir. 

INVOICE. 

I.  Where  an  article  not  described  in  the  invoice  b  found  in  a  peekage,  tke 
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whole  package,  and  not  the  article  alone,  is  forfeited  under  the  pro- 
▼iflioDB  of  the  act  of  28th  May,  1830.  United  SUtea  v,  A  Package  of 
Wool,  350. 
3.  To  subject  goods  to  forfeiture  fi>r  a  fidae  valuation  in  an  invoice,  it  must 
haTo  been  produced  at  the  custom  house  for  the  purpoees  of  an  entry. 
United  States  «.  Twenty^ight  Packages,  326. 

JUDGMENT. 

1.  Land  may  be  sold  under  a  later  judgment,  without  any  impediment  firom 

an  earlier  one.    United  States  v.  Mechanics'  Bank,  57. 

2.  In  a  suit  of  the  United  States,  against  the  admmistratriz  of  a  surety  in 

a  rcTenue  bond,  brought  thlfteen  years  oiler  the  breach,  and  twelTC 
years  after  she  had  settled  her  administration  account,  without  haying 
had  previous  notice  of  the  bond  of  forfeiture,  she  was  held  to  be  enti- 
tled to  judgment,  on  pleading  want  of  assets  and  fully  administered. 
United  States  «.  Primrose,  5a 

3.  A  judgment  against  a  patentee,  on  a  scire  facias  issued  to  obtain  a  repeal 

of  a  patent,  vacates  the  same ;  but  a  judgment  in  his  favour  will  not 
prevent  his  right  being  contested  in  a  suit  he  may  subsequently  instU 
tnte  for  its  violation.    Delano  e.  Scott,  494 

4.  Where  a  separate  judgment  has  been  rendered  against  one  obligor  on  a 

joint  and  several  obligation,  and  a  scire  facias  is  issued  to  revive  the 
judgment,  the  defendant  cannot  avail  himself  of  a  release  given  to  his 
co-obligor  subsequent  to  the  original  judgment  United  States  v, 
Thompson,  621. 

5.  A  warrant  of  distress,  under  the  provisions  of  the  act  of  15th  May,  1820, 

has  the  effect  of  a  judgment    Armstrong  v.  United  States,  404. 

6.  Workmen  and  materialmen,  having  a  lien  on  a  vessel  which  has  been  ta- 

ken in  execution  and  sold  under  a  judgment  in  fiivour  of  the  United 
States,  are  entitled  to  payment  out  of  the  fimd  in  preference,  to  the 
United  States.    Phillips  e.  The  Scattergood,  1. 

JURISDICTION. . 

1.  The  provisioos  of  the  French  commercial  law  which  authoriseB  a  com- 

pulsory  sale  of  a  vessel,  in  case  of  pcurtners  disagreeing  about  the  use 
of  her,  are  to  be  regarded  rather  as  municipal  regulations  of  that 
country,  than  as  the  general  law  of  Admiralty.  Davis  e.  The  Seneca, 
24. 

2.  Waters  within  the  ebb  and  flow  of  the  tide,  are  to  be  considered  as  the 

sea.    Thaokarey  v.  The  Farmer,  526. 

3.  The  subject  matter  of  the  controversy  generally  determines  the  question 

of  admiralty  jurisdiction.    Davis  «.  A  New  Brig,  477. 

4.  The  provisions  of  the  act  of  24th  September,  1789,  which  give  to  the  dis- 

trict courts  original  cognisauce  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  comprehend  all  maritime  contracts,  and  thoee 
which  relate  to  the  navigation,  business  or  oommerce  of  the  sea,  and 
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(he  boilding,  nfialiiii^  or  snpfilyiDf  of  yeawlfl.  DKvi*  «.  A  New  Biif  , 
477. 

5.  After  an  appeal,  a  vendf  which  was  the  gabject  of  the  decree  in  the  Dia- 

triet  Coort,  pa«ee  into  the  custody  of  the  Qrenit  Coott,  and  la  no 
longer  mider  the  oontrool  of  the  former  tribonaL  Davia  o.  The  Sene- 
ca, 37. 

6.  A  aeaman,  whoae  wagea  have  been  paid  op  to  the  termination  of  a  voy- 

age, but  who  afterwarda  remains  on  board  of  the  Teasel,  moored  at  the 
wharf,  has  no  claim  far  serrioes  wliicfa  a  coort  of  admiralty  willenftroe. 
Phillips  e.  TheScattergood,  3. 

7.  A  contract  Ibr  wages  on  a  voyage  between  ports  of  adjoinin|r  slates  and 

en  the  tide  water  «f  a  rl?er  or  lay,  is  within  the  jvrisdiction  of  the 
District  Coort  and  may  be  enforced  by  a  soit  in  rem  in  the  admiralty. 
Smith  9.  The  Pekin,  SOS. 

8.  The  pilot,  deek-haods,  engineer,  and  firemen  on  board  of  a  steamboat 

are  entitled  to  sue  in  the  admiralty  for  their  wages.  Wilson  v.  The 
Ohio,  505. 

9.  To  justify  a  person  employed  on  board  a  Teasel  insmng  in  the  admiralty 

fbr  his  wages,  the  serTices  rendered  mnst  eontribiite  to  the  preserrsp 
tion  of  the  Teasel,  or  of  those  employed  in  ber  norigalioiL  Trainer  e. 
The  Superior,  516. 

10.  Musicians  on  board  of  a  Teasel,  who  are  hired  and  employed  as  such, 

cannot  enforce  the  payment  of  their  wages  by  a  suit  in  rem  in  the  Bd- 
miralty.    IVainer  v.  The  Superim',  516. 

11.  A  contract  for  the  payment  of  labour,  on  board  of  a  Teasel  employed  in 

carrying  fuel  to  the  city  of  Philadelphia,  from  the  oppoaite  ahore  of 
the  Delaware  river,  cannot  be  enforced  by  a  suit  in  rem  in  the  admi- 
ralty. Thackarey  e.  The  Farmer,  524. 
19.  A  contract  relatiTC  to  sonrice  on  board  of  a  Teasel,  and  on  the  sea  or 
waters  within  the  ebb  and  flow  of  the  tide,  cannot  be  enforced  in  the 
admiralty,  unless  the  serrice  is  essentially  a  maritime  serrioa.  lliack. 
arey  e.  The  Farmer,  529. 

13.  Steamboats  and  lighters  engaged  in  trade  or  commerce  on  tide  water, 

and  the  seamen  employed  on  board,  are  within  the  admiralty  jurisdic- 
tion ;  bat  not  fbrry -boats  or  those  engaged  in  ordinary  traffic  along  the 
shores.    Thackarey  e.  The  Farmer,  533. 

14.  A  contract  between  a  passenger  and  the  master  of  a  Tessel  for  the  pas- 
sage, is  a  personal  contract,  not  cognisable  in  the  admiralty.  Bracket 
».  The  Hercules,  191. 

15.  The  English  courts  of  admiralty  daim  and  ezereise  no  power  to  compel 

a  sale  of  a  Teasel,  on  the  ap^eation  of  part  ownera  tHio  object  to  a  con- 
templated Toy&ge,  but  they  will  require  stipulations  in  fiiTour  of  the 
dissenting  owner  of  a  Teasel  fot  her  safe  return.  DnTis  e.  The  Seneca, 
A5. 

16.  Where  the  district  court,  under  the  prorisions  of  the  act  of  91st  Feb- 

mary,  1798,  oriers  a  seu»  fiusias  to  be  issnod  against  a  pntontee,  on 
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the  pnyer  of  a  petitioMr,  they  will  not  parmit  the  United  States  to  be 
subatituted  at  plaintiffs  in  the  place  of  the  petitioner.  Wood  «.  Wil- 
liams,  519. 
17.  A  proceeding  in  rem  is  not  within  the  proviaions  of  tlie  act  of  24th  Sep- 
tember, 1789,  which  aatboriae  an  order  to  prodnoe  booka  and  writings, 
on  the  trial  of  actions  at  law.  The  United  States  «.  Twenty^eight 
Packages,  312. 
SeeliicK. 

JURY. 

1.  Where  a  seisnre  is  made  on  knd  nnder  the  laws  of  impoat,  the  dainant 

has  a  right  to  a  trial  by  jury.   United  States  «.Foarteen  Packages,  237. 

2.  A  jnror  ought  to  disregard  his  priyate  knowledge,  and  to  render  his  Ter- 

diet  solely  on  the  legal  and  open  testimony  of  the  oaiise.  United  States 
V,  Fourteen  Packages,  257. 

3.  The  court  are  not  bound  to  notice  in  the  charge,  a  point  of  law  embraced 

in  the  argument,  unless  their  opinion  upon  it  was  explicitly  required. 
United  States  e.  Fourteen  Packages,  252. 

4  It  is  no  invasion  of  the  priyilege  of  the  jury  for  the  court  to  present  to 
them  their  views  of  the  nature,  bearing,  tendency,  and  weight  of  the 
evidence.    United  Stetes  e.  Fourteen  Packages,  5254. 

5.  Where  a  jury  render  a  verdict  against  the  plain  principles  of  law,  as  laid 
down  by  the  court,  and  against  clear  and  unquestioned  evidence,  the 
court  wUI  grant  k  new  trial  notwithstanding  the  particular  circum- 
stances or  general  justice  of  the  case.    United  States  v.  Duval,  389. 

€.  Where  a  controversy  consisto  chiefly  of  questions  of  fact,  the  objections 
to  a  verdict  must  be  very  cogent  to  induce  the  court  to  grant  a  new 
triaL    United  Stetes  v.  Duval,  38a 

SeePaAcncB. 

LEVY.    See  EzicunoN. 

LIEN. 

1.  Workmen  and  materialmen  having  a  lien  on  a  veawl,  may  enforce  it 

before  the  vessel  is  finished  or  sold.    Davis  v.  A  New  Brig,  487. 

2.  Workmen,  materialmen,  and  persons  furnishing  repairs  and  necessaries 

to  a  vessel,  in  a  port  of  a  stete  to  which  she  does  not  belong,  have  a  lien 
on  the  vessel,  which  they  may  enforce  by  a  suit  in  rem  in  the  admiralty. 
Davis  e.  A  New  Brig,  477. 

3.  The  lien  of  workmen  and  materialmen  on  a  vessel  atteches  when  the 

work  and  materials  are  furnished,  and  cannot  be  afterwards  divested 
by  the  act  of  one  of  the  parties.    Davis  e.  A  New  Brig,  487. 

4.  The  debte  for  which  a  lien  on  a  vesiel  is  given,  are  those  contracted  by 

the  master  and  owner  for  work  and  materials  used  in  building,  repair- 
ing or  furnishing  her :  the  persons  to  whom  rach  a  lien  is  given,  •?• 
82 
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the  workmen  and  niBterialmen,  who  forniah  the  work  and  materials  bo 

naed.    Harper  «.  The  New  Bri^,  540. 
5.  A  wharfinger  has  a  lien  on  a  Tessel  for  wharfiige.    Johnooo  e.  The 

M'Donough,  103. 
€.  If  a  veaael  is  removed  from  a  wharf  secretly  or  wiongfoUj,  and  afterwards 

hrought  hack  without  fraud  or  force,  the  lien  of  the  wharfinger  is  re- 

viTed.    Johnson  «.  The  M*Donough,  105. 
7.  It  seems  to  be  the  better  opinion,  that  one  part  owner  of  a  Teaael  has  not 

a  lien  on  the  share  of  another  part  owner,  for  a  ^M»>*Tny  which  maj  be 

due  to  him.    Patton  v.  The  Randolph,  460. 
&  Where  a  portion  of  a  vessel  which  has  been  wrecked,  is  saved  by  the  ex* 

ertaons  of  the  seamen,  brought  to  the  United  States,  and  sold,  they  have 

a  lien  on  the  prooeeds  for  their  wages.    Bracket  o.  The  Hercules,  167. 

See  Acts  or  As8kmbi.t,  Jojmmknt. 

I 

UMITATION  OF  ACTIONS. 

1.  The  equitable  rule  of  limitation  applied  to  bonds,  where  there  has  been 
no  demand  for  twenty  years,  is  a  mere  presumption  of  payment,  not 
an  absolute  limitation.    Postmaster-Gieneral  r.  Rice,  563*  I 

3*  The  provisions  of  the  act  of  3d  March,  1825,  releasing  the  sureties  of  a 
.deputy  postmaster  where  suit  is  not  brought  within  two  years  after  a 
defottlt,  do  not  apply  to  a  de&ult  which  occurred  before  the  passing  of 
the  act.    Fostmaater-General  o.  Rice,  563. 

3.  The  law  which  limits  suits  by  the  •postmaBier<^feneraI  agsdnat  suretiea,  to 
two  yeara  after  a  defrult  of  the  principal,  does  not  operate  in  cases  of 
balanoea  unpaid  at  the  end  of  a  quarter,  whioh  are  subsequently  liqui- 
dated by  the  receipts  of  a  auqceeding  one.  Postmaster-Genend  t,  Nor« 
veil,  131. 

LOG-BOOK.    See  EvinxMCS. 

MASTER. 

1,  The  master  may  confine  a  refractory  seaman  on  board  of  bis  vessel,  inflict 
reasonable  personal  correction,  or  discharge  him  without  payment  of 
his  wages,  according  to  the  enormity  of  his  offence.  Wilson  e.  The 
Mary,  33. 

3.  A  contract  between  a  passenger  and  the  master  of  a  vessel  for  the  passage, 
is  a  personal  contract,  not  cognisable  in  the  admiralty.  Bracket «.  The 
Hercules,  191. 

3.  The  master  cannot  pledge  a  vessel  by  giving  a  bottomry  bond  for  money 
borrowed  for  repairs,  when  the  owners  of  the  vessel  are  present  at  the 
place  where  the  repairs  are  made,  or  when  he  has  funds  of  the  owners, 
which  he  has  not  used,  for  the  purpose.    Patton  r.  The  Randolph,  459, 

MATERIALMEN.    See  Lien. 
NEW  TRIAL.    See  Jorv,  PaAcncs. 
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OWNERS  OF  VESSELS. 

1.  The  master's  wagefl  are  a  personal  charge  on  the  owner,  and  give  no 

claim  on  the  vessel.    Phillips  «.  The  Scattergood,  2. 

2.  The  owner  of  a  vessel,  although  his  name  is  not  stated  in  the  shipping 

articles,  is  Itahle  for  the  wages  of  a  seaman.    Bronde  v.  Haven,  595. 

3.  Where  one  of  two  part  owners,  who  have  equal  interests  in  a  vessel,  de- 

clares his  intention  of  taking  her  to  sea,  and  offers  to  make  stipulation 
for  her  safe  return,  a  court  of  admiralty  will  not,  on  an  application  of 
the  other  part  owner,  grant  a  compulsory  order  of  sale,  or  permit  him 
to  send  her  to  sea  witli  a  master  appointed  by  himself.  Davis  v.  The 
Seneca,  17. 

4.  One  part  owner  cannot  take  from  the  master  a  bottomry  bond  on  the 

■hare  of  another  part  owner,  for  repairs  done  to  the  vessel.  Patton  v. 
The  Randolph,  459. 

PARTNERS.    See  Owners  OF  VsdszLs. 

PASSENGERS. 

1.  In  estimating  the  number  of  passengers  in  a  vessel,  no  deduction  is  to  be 

made  for  children  or  persons  not  paying,  but  those  employed  in  navi* 
gating  the  vessel  are  not  to  be  included.  United  States  v.  The  Louisa 
Barbara,  334. 

2.  In  estimating  the  tonnage  of  a  vessel,  bringing  passengers  frcmi  a 

foreign  country,  the  measurement  of  the  custom  house,  in  the  port  of 
the  United  States  at  which  the  vessel  arrives,  is  to  be  taken.  United 
SUtes  V.  The  Louisa  Barbara,  334. 

PATENT. 

1.  A  mere  difference  in  the  manner  and  form  of  applying  an  invention, 

which  is  the  same  in  principle  with  one  previously  used,  will  not  jus- 
ikfy  a  new  patent.    Delano  v*  Scott,  500. 

2.  A  controversy,  respecting  the  validity  of  a  patent  right,  is  one  strictly 

between  the  parties  immediately  concerned,  although  the  pnblic  may 
have  an  eventual  interest  in  it    Wood  v.  Williams,  520. 

3.  If  there  be  a  false  suggestion  in  any  of  several  material  facts  set  forth 

in  a  specification,  the  patent  is  invalid.    Delano  o.  Scott,  500. 

4.  Though  a  patentee  believes  himself,  bon4  fide,  to  be  the  original  inven- 

tor of  the  improvement  patented,  yet  the  fact  of  bis  not  being  so,  if  it 
does  not  constitute  a  false  suggestion  in  obtaining  it,  appears  to  be  a 
sufficient  ground  for  repealing  it    Delano  v,  Scott,  500. 

PAYMENT. 

A  suspension  of  a  claim  for  a  credit,  by  the  aceounttng  officers  of  the 
treasury,  is  not  a  disallowance,  although  no  particular  form  of  allow- 
ance or  disallowance  is  required.    United  States  v.  Duvalt  361. 

SeeRzLXASE. 
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PILOT. 

1.  What  a  pilot  does  beyond  the  limits  €i  his  duty  as  nch  may  he  the 
foundation  of  a  claim  fat  Balvage,  but  not  each  ada  aa  are  within 
them.  Hand  v.  The  Elvira,  65. 
3.  Where  two  Tesfleli  run  foul  of  each  other,  without  Uame  on  the  part 
oi  either,  the  loaa  moit  be  borne  by  that  on  which  it  falls;  if  both  are 
to  blame  it  muat  be  af^iortioned  between  them;  if  it  is  by  the  fiunlt  of 
one,  that  mnst  make  full  compensation.  Reetes  e.  The  Conarifntion, 
584. 

PLEADING. 

1.  In  a  Boit  oiiba  United  States,  against  the  adminiatratrix  of  a  aorety  in  a 
rerenne  bond,  broaifht  thirteen  years  after  the  breach,  and  twelve  yean 
after  she  had  settled  her  administration  ace  junt,  without  having  had 
previous  notice  of  the  bond  or  forfeiture,  she  vras  held  to  be  entitled  to 
judgment,  on  pleading  want  of  assets  and  fully  administered.  United 
States  V.  Primrose,  -58. 
8.  Where  a  plaintiff  declares  against  one  obligor  alone,  as  jointly  and 
severally  bound,  and  the  defendant  pleads  non  est  factum,  a  joint  bond 
of  the  defendant  and  another  person  is  not  evidence,  though  it  agrees 
in  date  and  amount  with  that  described  in  the  declaration.  Postmas- 
ter-General e.  Ridgway,  138. 

3.  In  an  action  of  debt  against  one  obligor,  a  declaration  setting  forth  a 

joint  and  several  bond,  cannot  be  amended,  by  adding  a  new  count, 
setting  forth  a  joint  bond  of  the  defendant  and  anoUier  person.  Post- 
master-General e.  Ridgway,  138. 

4.  Where  courts  of  a  state  and  the  United  States  have  concurrent  juris- 

diction, the  mode  of  trial  is  to  be  regulated  according  to  the  law,  usage 
and  practice  of  that  court  in  which  the  suit  may  be  instituted.  Davis 
V.  A  New  Brig,  483. 

5.  The  provisions  of  the  sixth  section  of  the  act  of  91  at  Fehroary,  1793, 

are  intended  to  declare  the  defence  that  shall  he  available  to  a  party 
charged  by  a  patentee  with  a  violation  of  his  right  Delano  9.  Scott, 
499. 

6.  Where  judgment  has  been  rendered  against  a  defendant  who  has  subse- 

quently oonveyed  real  estate  to  the  plaintiff,  he  is  entitled,  under  a  plea 
of  payment  to  a  scire  fecias  issued  to  revive  the  original  judgment,  to 
a  credit  for  the  value  of  the  property  at  the  date  of  the  conveyance. 
United  States  n.  Thompson,  635. 

PRACTICE. 

I.  Under  the  patent  laws,  the  United  States  are  not  a  party  in  a  litigation 
respecting  the  validity  of  any  rights  claimed  or  denied  by  virtue  of 
thooekiws.  Wood  «.  WiUiama,  590. 
8.  ¥rhera  a  seiiure  is  made  on  land  under  the  lawi  of  impost,  the  claimant 
has  a  right  to  a  trial  by  jury.  Unitsd  States  n.  Fourteen  Packages, 
937. 
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3.  The  bill  of  oomplalnt  of  a  deMor,  against  whom  a  warrant  of  distress 

has  been  issued^  under  the  provisions  of  the  act  of  15tb  May,  1820,  is 
in  the  nature  of  a  motion  to  stay  execution  on  a  judgment,  and  the 
beginning  and  conclusion  of  the  argument  are  with  the  debtor.  Arm- 
strong  V,  United  States,  404. 

4.  An  amendment  of  the  declaration,  offered  after  the  jury  is  sworn,  and 

introducing  a  new  cauie  of  action,  cannot  be  allowed.  Postmaster- 
Gfeneral «.  Ridgway,  138. 

5.  The  court  are  not  bound  to  notice  in  the  charge,  a  point  of  law  embrac- 

ed in  the  argument,  unless  their  opinion  upon  it  was  explicitly  re- 
quired.   United  States  «.  Fourteen  Packages,  252. 

6.  The  court  will  be  very  reluctant  to  get  rid,  by  any  equitable  or  con- 

venient construction,  of  the  unequivocal  provisions  of  the  act  of  20di 
July,  1 790,  which  oblige  a  master  who  carries  out  a  seaman,  without 
first  making  a  written  contract,  to  pay  him  the  highest  wages  of  the 
port  at  which  he  shipped.    Wickham  «.  Blight,  454. 

7.  The  court  have  no  right  to  give  the  jury  any  direction  upon  questions  of 

fact,  but  it  is  their  duty  to  call  their  attention  to  particular  points,  and 
to  observe  upon  the  tendency,  force,  and  comparative  weight  of  con- 
flicting testimony.    United  States  v.  Sarchet;  283. 

8.  In  a  civil  action,  brought  to  recover  a  pecuniary  penalty,  the  court  has 

(oil  power  to  grant  a  new  trial,  although  the  verdict  was  in  favour  of 
the  defendant.    United  States  v.  Halberstadt,  367. 

9.  Where  money,  subject  to  distribution,  is  in  court  after  the  report  of  an 

auditor,  the  decree  does  not  follow  the  report  of  the  auditor  as  a  matter 
of  course,  because  no  exception  has  been  taken  to  it  Harper  o.  The 
New  Brig,  545. 

10.  Where  a  libellant,  in  a  suit  in  rem  in  the  admiralty,  establishes  a  dear 

legal  right  to  a  condemnation  and  sale,  there  is  no  discretionary  power 
in  the  court  to  refuse  or  postpone  an  order  of  sale.  Davis  v.  A  New 
Brig,  48a 

11.  Where  the  marshal  levies  on,  but  does  not  keep  actual  possession  of  a 

vessel,  which  had  been  removed  from  a  wharf  without  the  knowledge 
of  the  wharfinger,  and  she  is  subsequently  returned  to  the  eame  wharf^ 
the  wharfinger  is  to  be  paid  his  previous  wharfage,  out  of  the  proceeds 
of  a  sale  under  the  execution,  made  subsequent  to  her  return.  Johnson 
o.  The  M'Donough,  105. 
See  ArrsAL,  Evxdknck,  JuRisDicrioM. 

PRIORITY. 

Where  a  public  officer  has  given  diffisreat  bonds  with  different  sureties,  his 
paymenta  must  be  so  appropriated  as  to  give  each  bond  credite  for  the 
moneys  respectively  due,  collected,  and  paid  under  it  United  Statea 
0.  Norvell,  125. 

See  AssMHiSy  Caksitor,  Judgmznt. 
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RELEASE. 

1.  Where  an  officer,  reoeiTuig  a  salary  ftom  the  United  States,  is  surety 

for  a  defaulter,  the  continoanoe  of  the  payment  of  his  salary  is  no  re- 
linquisbroent  of  the  claim  against  him  as  surety.  United  States  su 
Beattie,  98. 

2.  Where  two  persons  are  bound  jointly,  or  jointly  and  severally  in  an  obli« 

gation,  the  release  of  one  of  them  will  discharge  the  other.  United 
States  V.  Thompson,  621. 

3.  Where  a  joint  judgment  has  been  rendered  against  two  defendants,  a 

release  of  one  of  them  subsequent  to  the  judgment  will  discfaaige  the 
other.    United  Sutes  o.  Thompson*  622. 
Seee  Account. 

REPAIRS  OF  VESSELS,  see  Lnw. 

SALVAGE. 

1.  The  amount  of  salvage  to  be  allowed  must  be  estimated  by  the  com- 

pound consideration  of  the  danger  and  importance  of  the  service ;  the 
value  of  the  property  saved  is  an  essential  circumstance  in  estimating 
the  latter.    Hand  v.  The  Elvira,  68. 

2.  If  property  abandoned  by  the  master  and  crew,  be  taken  possession  of 

by  a  set  of  salvors ;  a  second  set  have  no  right  to  interfere  with  them 
and  become  participators  in  the  salvage,  unless  it  appears  that  the  first 
would  not  have  been  able  to  effect  the  purpose  without  the  aid  of  (he 
others.    Hand  v.  The  Elvira,  67. 
SeeCAKoo. 

SATISFACTION,  see  Release. 

SCIRE  FACIAS, 

1.  Levy  and  condemnation  under  an  execution  keep  a  judgment  alive,  and 

preserve  the  lien  without  a  scire  fecias.  United  Stales  v.  Mechanics* 
Bank,  54. 

2.  Where  a  scire  facias  u  issued  to  revive  a  judgment,  the  defendant  cannot 

avail  himself  of  matters  of  defence  which  occurred  previous  to  the 
original  judgment.    United  States  v,  Thompson,  622. 

3.  An  order  on  a  rule  to  show  cause  why  a  scire  facias  should  not  issue  to 

repeal  a  patent,  is  merely  a  preliminary  proceeding,  and  does  not  de- 
termine the  question  of  the  validity  of  the  patent.  Delano  v.  Sootf,  494 
See  JimGMENT. 

SEAMEN. 

1.  Seamen  have  a  triple  security  for  their  wages,  the  vessel,  the  owner,  and 

the  master.    Bronde  v.  Haven,  595; 

2.  Where  a  seaman  is  appointed  to  act  as  mate  of  a  vessel,  by  the  master, 

during  the  voyage,  he  may  be  removed  by  the  master  fer  incompeten. 
cy,  and  is  not  entitled  to  any  other  wages  than  those  originally  con- 
tracted for.    Wood  e.  The  Nimrod,  87. 
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X  Where  a  aeaman  is  detained  in  gaol  under  the  proTisions  of  the  act  of 
20th  July,  1790,  the  cost  of  his  commitment  and  support  there,  and  also 
the  charge  for  a  person  employed  in  his  place,  are  to  be  deducted  from 
his  wages.    Pierce  v.  Fatten,  437. 

4.  Where  a  seaman  is  imprisoned  by  the  authorities  of  a  foreign  country 

for  a  violation  of  its  laws,  the  costs  and  charges  may  be  deducted  from 
his  wages;  but  not  so  when  he  is  imprisoned  at  the  instance  of  the  mas- 
ter of  the  Tessel.    Magee  o.  The  Moss,  233. 

5.  The  police  costs  and  charges  incurred  by  a  seaman,  for  improper  con- 

duct while  on  shore,  are  to  be  deducted  from  his  wages.  Snell  o.  The 
Independence,  145. 

6.  Where  a  seaman  in  a  foreign  port,  contracts  an  ordinary  disease  without 

any  fault  of  his  own,  and  remains  on  board  a  vessel  which  is  properly 
provided  with  a  chest  of  medicines,  the  expenses  for  the  attendance  and 
advice  of  a  physician,  if  evidently  necessary  for  the  safety  of  his  life, 
are  to  be  deducted  from  his  wages.    Holmes  «.  Hutchinson,  448. 

7.  Where  a  vessel  arrives  at  the  last  port  of  delivery  and  is  moored  at  the 

wharf,  if  a  seaman  leaves  her  before  the  discharge  of  the  cargo,  a  de- 
duction from  his  wages  is  allowed*  but  not  a  forfeiture  of  the  whole. 
Knagg  V.  Goldsmith,  308. 
See  Absence.    Comteaot.    Wages. 

SICKNESS. 

1.  Where  a  seaman  is  disabled  by  an  accident  in  the  actual  discharge  of 

bis  duty,  he  is  to  be  cured  at  the  expense  of  the  ship.  Holmes  o. 
Hutchinson,  448. 

2.  Where  a  seaman  contracts  disease  by  his  own  vices  or  feults,  and  in  de- 

fiance of  the  counsel  and  command  of  his  superior  officers,  the  vessel  is 
not  chargeable  for  the  expenses  of  his  cure.    Pierce  v.  Patton,  438- 

3.  Where  a  seaman,  in  a  foreign  port,  is  taken  on  shore  at  his  own  solicita- 

tion, from  a  vessel  properly  provided  with  a  chest  of  medicines,  and 
there  receives  medical  attendance  and  advice,  the  expenses  thereof  are 
to  be  deducted  from  his  wages.    Pierce  v,  Patton,  438. 

SURETY. 

1.  A  bond  given  by  a  postmaster,  with  sureties,  for  the  performance  of  his 

official  duties,  does  not  constitute  a  binding  contract,  until  approved  and 
accepted  by  the  Postmaster  general.    Postmaster-General  v.  Norvell, 
121. 

2.  In  a  suit  by  the  United  States  against  a  surety.,  in  an  official  bond,  the 

burden  of  proof  lies  upon  them,  to  show  that  the  principal  failed  to  dis- 
charge the  duties  of  his  office.    United  States  v.  Bell,  43. 

3.  The  settlement  and  closing  of  an  account  of  a  public  officer  does  not  dis- 

charge his  liability  as  a  surety  for  another  officer,  though  the  defenlt  of 
the  latter  was  previously  known.    United  States  v.  Beattie,  98^ 
See  Acts  of  Gcnosess.  Bond. 
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SURPLUS. 

1.  Where  a  surpla*  remains  in  court  from  the  prooeed*  of  a  sale,  made  for 

the  benefit  of  a  lien  creditor*  it  may  be  appropriated  in  payment  of 
other  liena  on  the  original  property,  bat  not  of  debts  Bxiuxtg  on  ooo- 
tracta  merely  personal.    Bracket  v.  The  Hercules,  189. 

2.  Where  a  surplus  remains  in  court,  after  the  sale  of  a  vessel  by  a  proceed- 

ing in  rem  in  the  admiralty,  a  party,  having  a  lien  or  appropriation  of 
the  Tessel  preoedently  legally  fixed,  may  claim  a  distribntioo  of  such 
surplus,  although  his  original  demand  was  not  such  as  ooold  be  pro- 
ceeded ibr  in  the  admiralty.    Harper  o.  The  New  Brig,  549. 


USAGE. 

1.  A  usage,  which  is  to  gorem  a  question  of  right  between  partiesi,  must  be 

so  certain,  uniform,  and  notorious,  as  to  be  understood  and  known  by 
them.    United  SUtes  v.  Duval,  372. 

2.  A  usage,  to  affect  the  lien  of  workmen  and  materialmen  on  a  vessel,  must 

be  dearly  and  uniformly  well  known  and  understood  among  the  parties. 
Davis  V.  A  Bew  Brig,  48& 

3.  The  usage  of  a  department  of  the  government,  in  settling  its  accounts, 

can  have  no  effect  on  those  of  an  individual  unkss  it  is  certain,  uni- 
form and  notorious.    United  States  v.  Duval,  372. 

4.  The  regulations  of  a  department  of  the  government  in  settling  its  ac- 

counts, are  intended  for  general  rules  in  the  transaction  of  its  businemi, 
but  are  subject  to  the  revision  of  a  court  and  jury,  when  they  work 
manifest  injustice  to  individuals.    United  Stales  e.  M'CaU,  577. 

VALUATION.    See  Aiotb  op  GoNQune,  Dumi. 

WAGES. 

1.  The  sale  of  a  vessel  by  the  owner,  subsequent  to  the  making  of  the  ship- 

ping articles,  does  not  discharge  his  liability  for  the  wages  of  a  sea- 
man, even  though  the  voyage  was  not  terminated,  or  the  wages  were 
not  demanded,  previous  to  the  sale.    Bronde  v.  Haven,  596. 

2.  Where  a  vessel  which  srrives  at  a  foreign  port,  discharges  her  cargOi 

and  remains  there  some  time  after  the  discharge,  is  lost  on  the  home- 
ward voyage,  the  seamen  are  entitled  to  their  wages  up  to  the  time 
of  the  discharge,  but  not  for  half  the  time  she  afterwards  remained  in 
the  foreign  port    Bronde  v.  Haven,  600. 
See  Absence,  Contract,  Desertion,  Seamen. 

WARRANT  OF  DISTRESS. 

A  warrant  of  distress,  under  the  provisions  of  the  act  of  15th  May,  1820, 
has  the  effect  of  a  judgment    Armstrong  n.  United  States,  404. 

WHARFAGE. 

A  wiiarfinger  has  a  lien  on  a  vessel  for  whar&ge*    Johnsoo  v.  The  M*Dod- 
ongh,  103. 
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